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Raleigh 
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Raleigh 
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Smithfield 
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17A 


19A 
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19C 
20A 
20B 


21 


JUDGES 
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Fayetteville 
Fayetteville 
Fayetteville 
Whiteville 
Whiteville 
Durham 
Durham 
Durham 
Durham 
Burlington 
Burlington 
Hillsborough 
Laurinburg 
Pembroke 
Lumberton 


Wentworth 
Reidsville 

King 

Mount Airy 
Greensboro 
Greensboro 
High Point 
Greensboro 
Greensboro 
Concord 
Asheboro 
Carthage 
Spencer 
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Monroe 
Weddington 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Mooresville 
Lexington 
North Wilkesboro 
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27B 


28 


29 


30A 
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JUDGES ADDRESS 
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JAMES L. BAKER, JR. Marshall 
CLAUDE 8. SITTON ‘ Morganton 
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FORREST A. FERRELL Hickory 
RONALD E. BOGLE Hickory 
CHASE B. SAUNDERS Charlotte 
SHIRLEY L. FULTON Charlotte 
ROBERT P. JOHNSTON Charlotte 
JULIA V. JONES Charlotte 
Marcus L. JOHNSON Charlotte 
RAYMOND A. WARREN Charlotte 
JESSE B. CALDWELL III Gastonia 
TIMOTHY L. PATTI Gastonia 
JOHN MULL GARDNER Shelby 
FORREST DONALD BRIDGES Shelby 
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SPECIAL JUDGES 
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DISTRICT JUDGES ADDRESS 
GILES R. CLARK Elizabethtown 
ROBERT E. GAINES Gastonia 
D. B. HERRING, JR. Fayetteville 
ROBERT W. KIRBY Cherryville 
ROBERT D. LEwis Asheville 
F. FeTzER MILLS Wadesboro 
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GEORGE M. FOouNTAIN? Tarboro 
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E. MAURICE BRASWELL Fayetteville 
DoNnaLD L. SmITH® Raleigh 
1. Appointed and sworn in 8 August 1997, 
2. Appointed and sworn in 22 August 1997. 
3. Appointed and sworn in 22 August 1997. 
4. Appointed and sworn in 27 August 1997. 
5. Deceased 27 April 1997. 
6. Recalled to the Court of Appeals 1 September 1995. 
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Halifax 
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Jackson 
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Wilson 
Rocky Mount 
Tarboro 
Rocky Mount 
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Tarboro 
Kinston 
Goldsboro 
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JOHN S. Hair, JR. 
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EDWARD A, PONE 
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JOHN W. DIxon? 

JERRY A. JOLLY (Chief) 
NAPOLEON B. BAREFOOT, JR. 
OLA LEWIS BRAY 

THOMAS V, ALDRIDGE, JR. 
KENNETH C, TITUS (Chief) 
RICHARD G. CHANEY 
CAROLYN D. JOHNSON 


Xill 


ADDRESS 


Goldsboro 
Kinston 
Goldsboro 
Oxford 
Franklinton 
Henderson 
Oxford 
Roxboro 
Roxboro 
Henderson 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Sanford 
Lillington 
Angier 
Smithfield 
Smithfield 
Buies Creek 
Fayetteville 
Fayetteville 
Fayetteville 
Fayetteville 
Fayetteville 
Fayetteville 
Fayetteville 
Fayetteville 
Tabor City 
Supply 
Southport 
Whiteville 
Durham 
Durham 
Durham 
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18 
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J. KENT WASHBURN (Chief) 
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WaRREN L. PATE (Chief) 
WILLIAM G. MCILWAIN 
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JOHN B. CARTER, JR. 
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RICHARD W, STONE 

Oris M. OLIVER (Chief) 
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LAWRENCE McSwaln (Chief) 
WILLIAM L. DAISY 
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ADDRESS 


Durham 
Durham 
Graham 
Graham 
Graham 
Cary 
Hillsborough 
Hillsborough 
Raeford 
Wagram 
Laurinburg 
Lumberton 
Lumberton 
Lumberton 
Lumberton 
Pembroke 
Wentworth 
Wentworth 
Dobson 
Dobson 
Elkin 
Greensboro 
Greensboro 
Greensboro 
Greensboro 
Greensboro 
High Point 
Greensboro 
Greensboro 
Greensboro 
Greensboro 
Greensboro 
Concord 
Kannapolis 
Concord 
Asheboro 
Asheboro 
Troy 
Carthage 
Asheboro 
Salisbury 
Salisbury 
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21 


22 


23 


24 


JUDGES 


Davip B. WILSON 

RONALD W, Burris (Chief) 
Tanya T. Wallace 

SUSAN C. TAYLOR 

JOSEPH J. WILLIAMS 
CHRISTOPHER W, BRAGG 
KEVIN M. BripGEs?# 
ROLAND H. HayEs (Chief) 
WILLIAM B. REINGOLD 
CHESTER C. Davis 
RONALD E. SPIVEY 


WILLIAM THOMAS GRAHAM, JR. 


VICTORIA LANE ROEMER 
LAURIE L. HUTCHINS 
ROBERT W. JOHNSON (Chief) 
SAMUEL CATHEY 

GEORGE FULLER 
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JAMES M. HONEYCUTT 
JIMMY L. MYERS 

JACK E. KLASS 

EpGar B. GREGorY (Chief) 
MICHAEL E. HELMS 

Davip V. BYRD 

JEANIE REAVIS HoUSTON® 
ALEXANDER LYERLY (Chief) 
WILLIAM A. LEAVELL HI 
KYLE D. AUSTIN 

L. OLIVER NOBLE, JR. (Chief) 
TIMOTHY S. KINCAID 
JONATHAN L. JONES 

NANCY L. EINSTEIN 
ROBERT E. HODGES 
Ropert M. BRaby 
GREGORY R. HaYyEs 

JAMES E. LANNING (Chief) 
WILLIAM G. JONES 

Resa L. HARRIS 

RICHARD D. BONER 

H. WILLIAM CONSTANGY 
JANE V. HARPER 

Fritz Y. MERCER, JR. 
PHILLIP F. HOWERTON, JR. 


ADDRESS 


Salisbury 


_ Albemarle 


Rockingham 
Albemarle 
Monroe 
Monroe 
Albemarle 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Statesville 
Statesville 
Lexington 
Hiddenite 
Lexington 
Mocksville 
Lexington 
Wilkesboro 
Wilkesboro 
Wilkesboro 
Wilkesboro 
Banner Elk 
Bakersville 
Pineola 
Hickory 
Newton 
Valdese 

Lenoir 

Nebo 

Lenoir 
Hickory 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
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27A 


27B 


28 


29 


30 


JUDGES ADDRESS 
YVONNE M., EVANS Charlotte 
Davip S. CAYER Charlotte 
C. JEROME LEONARD, JR. Charlotte 
CECIL WAYNE HEASLEY Charlotte 
Eric L. LEVINSON Charlotte 
ELIZABETH D, MILLER © Charlotte 
HARLEY B. Gaston, JR. (Chief) Gastonia 
CATHERINE C. STEVENS Gastonia 
JOYCE A. BROWN Belmont 
MELISSA A. MAGEE Gastonia 
RALPH C. GINGLES, JR. Gastonia 
J. KEATON FONVIELLE (Chief) Shelby 
JAMES THOMAS BOWEN III Lincolnton 
JAMES W. MORGAN Shelby 
LARRY JAMES WILSON Shelby 
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STEVEN J. BRYANT Bryson City 
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EMERGENCY JUDGES 
ABNER ALEXANDER Winston-Salem 
BEN U. ALLEN Henderson 
CLAUDE W. ALLEN, JR. Oxford 
PHILIP W. ALLEN Reidsville 
Lowry M. BETTs Pittsboro 
ROBERT R. BLACKWELL Yanceyville 
GEORGE M. BRITT Tarboro 
WILLIAM M. CAMERON, JR. Jacksonville 
DAPHENE L. CANTRELL Charlotte 


DISTRICT JUDGES 





So. G. CHERRY 
WILLIAM A. CREECH 
STEPHEN F. FRANKS 
ROBERT L. HARRELL 
JAMES A. HARRILL, JR. 
WALTER P. HENDERSON 
ROBERT K. KEIGER 


ADDRESS 


Fayetteville 
Raleigh 
Hendersonville 
Asheville 
Winston-Salem 
Trenton 
Winston-Salem 


ROBERT H. LACEY Newland 

EDMUND LOWE High Point 

J. BRUCE MORTON Greensboro 

STANLEY PEELE Chapel Hill 

MARGARET L. SHARPE Winston-Salem 

KENNETH W. TURNER Rose Hill 
RETIRED/RECALLED JUDGES 

ROBERT T. GASH Brevard 

ALLEN W, HARRELL Wilson 


NICHOLAS LONG 
ELTON C, PRIDGEN 

H. HORTON ROUNTREE 
SAMUEL M. TATE 
LIVINGSTON VERNON 
JOHN M. WALKER 


Appeals. 


. Appointed and sworn in 12 August 1997. 

. Appointed and sworn in 28 February 1997, 
. Appointed and swom in 14 March 1997. 

. Appointed and sworn in 12 August 1997, 
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. Appointed and sworn in 29 May 1997 to replace Patricia A. Timmons-Goodson who was appointed to the Court of 
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LICENSED ATTORNEYS 


I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named persons were 
admitted to the North Carolina Bar by comity by the Board of Law Examiners on the 
28th day of February, 1997, and said persons have been issued certificates of this 
Board: 


JOHN: EDEL GIORNO: ies ao '.6.58 ote Eos eg hte el dnaasle' oe oe ema ew hos oaks Cary 
Applied from the State of Illinois 

JOHN D STONE BRAKER: (456%. oo ars oceeusass Boe ach es ore a eee P he pees Bettendorf, Iowa 
Applied from the State of Iowa 

FIO WARDS. AD AILOW 2.5 Sm om Se hoce Cream: Graves ated abe egn Seauce Meaecgee te x Middletown, New York 
Applied from the State of New York 

JOHN ANTHONY BUKAUSKAS © 4%. 3-0-7- doe uh OAcda Along BA ba Anet ek Mews eee Jacksonville 
Applied from the State of Texas 

KENNETH: by. WIPTENAUER® 5.2 G3cP aioe sy bhetrn Behar Baka ata Ra ee BG. Geer bas Charlotte 
Apphed from the State of Ohio 

ROBERT EDWARD HORNIK, JR... 1... ee ee ee ee Fayetteville, New York 
Applied from the State of New York 

RONALD °C. SMITH: Seer co 8 ae Glare de Nie enna eRe oe Bee det Indianapolis, Indiana 
Applied from the State of Indiana 

DENNIS: ADIBI- DRENYAH 340s 0-¢ ateaw baa av asu oF ae wl ede ats New York, New York 
Applied from the State of New York 

MEESRAGIANEMGIRES 3 '2..:2.5 aaah ae alee CeO estan eee e oa seet ae Fayetteville 
Applied from the District of Columbia 

NIARTHASIEAN DUVALL ix 2.25 3 erin hee Oe he ees Gettysburg, Pennsylvania 
Applied from the State of Pennsylvania 

GATHERINE. WARD ORADLE JONES fa.5-5- cae d ob ity et out ea ome we btwn de eee Sheen Ayden 
Applied from the State of Texas 

HARVEY JOEL SLOVIS -o.¢. cantare Sete dalle Whee a hae MER Ded Oe Bronx, New York 
Applied from the State of New York 

AURA PRE Lr din. uoauck ag whew ave Seen howl zie hw bak edges Geena eae Brooklyn, New York 
Applied from the State of New York 

THOMAS MAURO: NARDOZZ0,.URe ns dink 24-atin ie oe OAKES Awe che 4S OES RA Charlotte 
Applied from the State of Pennsylvania 

PATRICK ALANAGENZLER vs atta aticarachhcatee wd Bk oe eee Virginia Beach, Virginia 
Applied from the State of Virginia 

ANDREW J TIANL EN 22 oty art Subs A Qe eentd: drial atone’ aoe baba aug aud See Gi ak Re Houston, Texas 
Applied from the State of Texas 

DIANE ROMLEDER TeIM see25 hs oh, ees are aN ears he has, hE Se aR Matthews 
Applied from the District of Columbia 

STEVEN ALISTER-ARMSTRONG (025 ow od ag hdacae a eet aaboe eee Shape aa oes Greensboro 
Applied from the State of New York 

ROBERTG APRS 14 c.cth bec iey Sees Soe arty ontga seus taerchanh Gaew nalktiana Me Marco Island, Florida 
Applied from the State of New York 

JULIE PALMER SCHRANK + 2. < Ga eas bauwetmiteotweeed 2oha4 Charlottesville, Virginia 


Applied from the State of Virginia 
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Given over my hand and seal of the Board of Law Examiners this the 6th day of 
March, 1997. 


FRED P. PARKER III 
Executive Director 

Board of Law Examiners of 
The State of North Carolina 


I, FRED P. PARKER IIII, Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named persons were 
admitted to the North Carolina Bar by comity by the Board of Law Examiners on 
the 7th day of March, 1997, and said persons have been issued certificates of this 
Board: 


JOSEPH AMBROSE ADAMS: *<-4.4-s/Aw-i) SEG 2G. SEA LA nh etek a ae ee Charlotte 
Applied from the State of New York 

PATRICIA Fh ANDERSON: 2.22 a eye eee ae Leah ae ene ee be enh ee tic Tryon 
Applied from the District of Columbia 

EDWARD: OTEPHEN BOOHERS@R:: 4 2c ic stain d-bale se jaa twee ee ae ea aes Charlotte 
Applied from the District of Columbia 

RGSERT MICHAEL: DONULON® again i ewe ew ow aw ee ee OE oe ORES e RS Charlotte 
Applied from the State of New York 

MARGARET POINDEXTER FONDRY «3.005 on6.0o% Gd oe CA eae ews Conyers, Georgia 
Applied from the State of Tennessee 

PETER Po MONDRY: cxetaac oe iechete sot aera ae Ga eee ae es Conyers, Georgia 
Applied from the State of Tennessee 

WARY MOORE TIOAG ~ tag: ace)o-ar heeds We dce Ginn Stree ad nee oR Bate ne wid a Raleigh 
Applied from the State of Texas 

ERIK C.cEINCOUN: 6203 ¢-s1c Sane ards eee eS OOo RN Ga ee Ewa Charlotte 
Applied from the State of Ohio 

JANET ANN RIETHER-ERROUTE 4 cw iicd oa ahick aw eers hry Raa Gy rage ee ee Charlotte 
Applied from the State of Connecticut 

ROBERT W., WATSON JRewiekn de ce sale elt Quek ae had att ee eae Agee amacacb en dely Charlotte 
Applied from the State of Pennsylvania 

EDWARDS We WELEMAN ORs gitar, dsavegethcaiaia Adonis Raa aa eo Boek tice eae ae Ratelets Charlotte 
Applied from the State of Connecticut 

RICHARD J. WERTHEIMER © % ok cir-gisce- douve- ont ASA, RO, CR. nN GE ES, Aiea Davidson 
Applied from the District of Columbia 

MICHAEL FRANCIS ZENDAN LL :s.5.5,4-6.08 cha we ware A eOe eae a wh AE Re ee a Charlotte 


Applied from the State of Connecticut 


Given over my hand and seal of the Board of Law Examiners this the 13th day of 
March, 1997. 


FRED P. PARKER III 
Executive Director 

Board of Law Examiners of 
The State of North Carolina 


I, FRED P. PaRKER IIII, Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named persons duly 
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LICENSED ATTORNEYS 


passed the examinations of the Board of Law Examiners as of the 22nd day of March, 
1997, and said persons have been issued license certificates. 


FEBRUARY 1997 NORTH CAROLINA BAR EXAMINATION 


FICEEN F-ADAMO: 4% Siratat lank vet. came e ast owe mit 4h key oa ees Oa Raleigh 
CHARLENE: V: ARMSTRONG? «siivice pra slg ks ee ape e ee eae se eee page te Winston-Salem 
JAMES ANTHONY ATKINS 5.04) 046 2 doeatowet th beeateue eee Charleston, South Carolina 
Bitte DAY BAIR: 2cs.00d wane nek See NOMS cow easemenen eine Statesville 
CRAIG. ROBERT DALDAUP 2 dscre gee sty waht aes ees a ork eee his oo SE wee Sea Bare Charlotte 
ANDRE FRANCISCOS BARREUT -c5 20454-45203 Que sehen. ont aoe seedy Sais wok Sanford 
JAMES EDWIN BAUMGGIR: Os/tvuieou tererg us eee eee a cgay Sa aie eee es Raleigh 
LAWRENCE ELLIOT BSHNING . 4 aid 3 dere ew Sree Cre gutae hate eae Watchung, New Jersey 
MONICA: LATRICE : BENTHAM «« jcc %Oware es Scat Guha cad ahaa wia paws Greensboro 
EEE CRAIG BIGGAR 42h cos Rin cich hsp Gute Stee Oa OES rs eS Chapel Hil! 
BRAMAN EAL DISHOPR’ | 4.4.4.4 bat et hw ate Fae aah Sa Saks woes Maa Jacksonville 
HARRY RANDALE BIVENS: -se-s desc de Searene ceh me hat ce sti ae eae G Been he Bee Raleigh 
ANDREW CARTER BLUMENBERG «0. 26: 2a eee co Mes. Chee She twee awe a eee oi Charlotte 
Gai Lb: BRANNON «0.5 y at eae Se Oe ae ee aye Pittsburgh, Pennsylvania 
RICHARD Vs BROADNAX: waa, cicdt ox ered ockt ee aaenaddioharad a Alsios om ohtea Babs Reidsville 
(CHAREES A -SBROOKS: 2 a 2s0¥ cee wank au Sow Gere ewe ae Poa ees Morristown, New Jersey 
BRUCE H.C BULUOCK ctucone toed ans eth hf Ene a Gas he So ayes nee at ee Men he Raleigh 
JILEAJEATTLEBAUM BYRUM: 'o octet. des Dt bee Ro ea ate ed kee A wre ole eae Charlotte 
MARISA: STEFANIE CAMPBELE: 2c. o5s,4.6:0 Corn oe Dee the oe Cee Rees be ws eee Raleigh 
RAND EA CARPENTER? cue cede eo ue HA aw See Se OE ee CA EER WEE CRS Et Newland 
STACEY (LREVAMOAR TE Bi 4 Ww aaa aia tiioerts era ees cn aan haved akin eve Sarees Kernersville 
BRIAN MIARTINGC HMURA. 3:5 :.0ce a3 teats Ae be Ale Oe wat Pata een Winston-Salem 
DEBRA CANN, CHURCH (i035 vw & a5 2h aie hw Prtaecs Ste Gah Gyre Beker ah in eee ea Gastonia 
MATTHEW STEVENS CHURCHILL... aciceg deste tat EttS 2a ASRS BE WAS CSO eG Davidson 
SAMUEL Ri CLAWSON ct cas bond oad ath heh Macaca at Oe Mt. Pleasant, South Carolina 
HAROLD: WALKER COCDELL JR 148 osc e y mace ha ee ae ees bee pe eee et Charlotte 
NMARIA/E RANCES'COHN wore fu 4.2.h. ae oe Sauwtecree eae Che Se here RES ewes een Raleigh 
HIGUIY-ANN:COLDIRON? ac bl ded OG eee re CRAP Re Reet e eh ee ee ae eee: Snow Camp 
REBECCA (HOPPER{COZARE 27a t Setar oa oi hu aise pe Be eee Se ae aaes Raleigh 
CLAUDIAGROSAMA CLARK CROOM: 4903400 6 ¥ oS te oO whe ee eet eee Meas taleigh 
MICHELE A: CUMMING si$!o i 6 we eatin nord oe ees beers bot Sore ee ee aeans Sanford 
TEONTA- LENIR: DAMON dy uri cece ha alkan Ot Mae ate ice aa eB ERG eh a Winston-Salem 
BRET HARLAN-DAVIS® a:it¢ ise b x ts aoe oR eee Myrtle Beach, South Carolina 
MARCIA. OBCKER: tiitcines 42. od pita Oe Ee een Bas oboe Ce wer eens Chapel! Hill 
J VMATTHEW DOVE 82-0544. 45) He dey he ige Cees Surfside Beach, South Carolina 
JULIE: M:., DUCHOW? elev 3s peor cshe ie See ne ea es West Hartford, Connecticut 
BRENDAN CM ISDGE 228 in 8 ad et ens ee, Aah he oes CANE 6S RE Gastonia 
BURT EDMOND: MISENBERG: 2c) 29430 oe eee gh bem noch Gees eee do Cooper City, Florida 
WILLIAM LEWIS ELLISON, JR. 2... ce ee Mount Pleasant, South Carolina 
CAREY, GUISE IGWING> oes 5.4 eth wx Sek daw SPs Pek SWE SOL Ses Durham 
LEWIGIRICHARD-FADELY. 2%6s1a oo d-aed tt oe Ree eee eee ee tas eae Siler City 
RICHARD: VIORRIS: FUEKNER | os. bei edith Vases wires o awe de dealer eee Les Raleigh 
PON THONY FR LORS noob choad, a es Heke + ae atig we sR Rae wae ome aoees Charlotte 
PEUICIMP REEMA 4. o Geo 2. fy opens Be TS tase Gl onatants: ante ate he Ae a tee es Greensboro 
BURNIE BEN-KORE GAS? fie gc0t bed wo Remi eo wh ae ee oD ch ee eee es Charlotte 
DONALD GAST 6 a fob iain a Bae a ete eRe ee Bee ta ee Green Mountain 
IME BRYANT CAPR Ee, v Spade Guts Pa ot Guta dy SRN eee 2S A A eat eae Chariotte 


LICENSED ATTORNEYS 


JAMES DAMUEL- GIBBS URS ax 5% 4 roe ba a ee RASS OE ees Winston-Salem 
NIELIGENT Y¥ VETTE GOINS: 874.5 6 hace tad oe ae als Se oO Ae eae Dae ee a Wilson 
VIRGINIA RICKS GRADY -s:)-osc2-se beara Seer e cds bee ee eS Darien, Connecticut 
Jay BRIAN GREEN 4.6.¢5.4acc- ee awd oan aed ee, Fae hehe ASS Winston-Salem 
ROYDERA: DOLORES HACKWORTH: jee 55 boo Merced Aa eele Eke ew AS ORS ESS Greensboro 
JERERIES: MOCK HAMILTON -24:5-4.c. 2-2 350 :b-4.g04) oS BREA ee SS eee as oes Raleigh 
PATIBIEE PAR TVIAN seve cect Gerd fue Bb oe Dee ates See Se Seek SO aie Sark Greensboro 
MACDUEF VICTOR HENRY. 4556. 5:5.804. acto Suh dove woes Oa RATS eS Ge Durham 
KAREPETERSON- HEPBURN? 4-cc 24.4. 64505 bel ERROR TE EO RAS es Chapel Hill 
PAUL WePIESPEDL. acerdhsay Gansta Ginare- te, RACE RR So He ae ie a eos Charlotte 
EAURIE GLEE HOHE Sinn aaa ee Ae EA OE A ae Ew Re Oe ey ee Cary 
SUSANNA E. FIONEY WELL - 624. oo, ycsrelaen tarda aod As eae awe EN BO PE Se Oe AR eS Cary 
C..DOCK HOOKS; JRagdc oooh aa nea bie eRe eR ee ee Sapa BIS Durham 
JEEPREY As TLOPRING: (616% Seaton diate weg ed eh So ware oe Eco a aint eee a dee Charlotte 
BRIDGETTE PUREE; GOODWIN’ -oS;cce ions ha eee d Gece hh owes eae lees Chapel Hill 
KENNETH- RAYMOND: ERUTCHING EL 6-95: dude aun Valued ehees. Siew 4) 484 a be Charlotte 
CRAIG qa MESio. 8 4 Cece dae a eae aoe dD Sate hoy alicia ba be Ne Bea Pe a Benson 
MARGARET ANN JENNINGS 220: d4-)nhawe guisivae BS eee bee Babee Gene eS Wilmington 
DEBRA: HUNN JOHNSON xo nc os as Oe eS Ric wend 6 adhe SMa eh We Gastonia 
IBRADERY: 11. JOHNSON: cost-t gh, cia Bae ets Goes LG oe bess Columbia, South Carolina 
LAFONDA RENERGIONES (240 c60.6vbo es aedSoeeaceeeadtteareas Stockton, California 
JONATHANCC. JORDAN «2.5, s6dee-Gee Ge Grate ee Gcraone as bh wiogan @) dele Se al ae eaceent tend tne a Raleigh 
JANE MOUCRY KANE -) dati Qie ern LORE e ne i bees ovate ae Winston-Salem 
CHRIS KARRENSTBIN 233.50 sand canals Sats bee w socio ew mesa ae Shae oe eet Charlotte 
KOR KENNEDY 3 csi oot ercet enc ore asec ies doe ethane a eae EI ee, Dh Ba acy Charlotte 
KENNETH PRERR. cons o4-e-pa eioh ee eek Maw caw anh ae eee dh eae RW eee Charlotte 
JEREMY KYCE KINNER. Scicrawiarchy peeked baa ees Ae wh mb bee eae es Chapel Hill 
SANDRA-LBIGH INO. 6.024.246 5 oh eet te hoes he altel tari sate Bm ae eee Charlotte 
BENIAMINGRAIGCHIN: 65,0705 688 Ge acto Oa beh eae Bs A ee eae ete SA Raleigh 
DAVID BINGER SKY GER wisn. deo ech crt qaaepe e's Ruedas be Ry ee Re a erate he Re Bae Greensboro 
COREY ANTHONY LAWRENCE: 35.644. 3.0¢-26\s 3a oA CAe ge OO Ree oe Charlotte 
DAVID. RANSOM LAWSON: «ick ees eke b oe 1S ee a ed dd Columbia, South Carolina 
LANCE ALAN LAWSON 4.5.6. 35 ooe deve faa Mo Why Ps Eee BS a ae eS Charlotte 
MIGHABL AY LEVINE: 2c scar sae ira ues eo OMe oA eR a ree eae Wilmington 
CECELIA MONIQUE: LEWIS-RRASIATRY 6 ..0:5.6: oc hae ee aOR ar Chee e Charlotte 
CYNTHIA CASS: LOCKLEAR -<9.g.5. Guta cake ek Eee i ae es ee aes ea Wilmington 
ANDREW JAMES LOGAN +5 cx: bes 32 OA espe eta SP Ree eee a eee eas Winston-Salem 
JOHN OMAK. IRs: cticiot areata Maen eaten ee aes ee eee Greenville, South Carolina 
KAREN THERESA LOMINAC ........-0 0002 ee eeeee North Myrtle Beach, South Carolina 
STEPHANIE ARISTON EEYPORD: cijcgeloe ins iee a out aciee Mie Gaus os bie oe, eee aos Raleigh 
SANDY SIN= DEA si ceneduel thie secur oae be ates Gr Sd walle Bcd om a eae E Sst aa onds Raleigh 
LESLEY SKYE MACLEOD - 606s ak wend Rav ota heed weed Wa South Royalton, Vermont 
CARER WURRING@ 34: 5h a th op ee EA ioe nian ah thoy area nice & esa tree A alawk <, aas eon sd Charlotte 
A ROANGELA ME IVIAZZARIBLLO<4.62.%e. dicsansnc'an distal wade ave a alee, 2 Be ee ee oe Gastonia 
THERES# J. MCCARTHY: 3) i-a4-0% y-420 Sed wee Soak doh vas SBA Gales SA Sere eee Raleigh 
JOHUN‘G... MCDONALD: 4 2.d¢ on erting oe bare Maen S WERE SS hak SALA SOS wae oa Charlotte 
MARGARET CAMPBELL MCGEE ....... 0.0. cece eee ees Columbia, South Carolina 
DEBORAH bE. MCKENNEY. 13.2% 408 0.262 4 oud. deed eee Se eS SR See eee S Greensboro 
REGGIE“ HRICMCKNIGHT:« oc 20 ond not dh eet ea Pree Sl ae bd ee SSS Durham 
BRIAN JOHN WICMMILAN® ¢ oo 7% 5 422 dGey Po Ot edia eeea eae Soe eee Greensboro 
VICTOR NAL -AIVERIR, Sees die ts Buia sects ee ota tat Aber ac dospieh ick de, des aaa ae ea Grae A ame ae Ayo Cary 


LICENSED ATTORNEYS 


WES TT E Wboe VERE ULs: 3 bec ove geipgs ascot tar eB ela ied bn eta ae aw eas ae Be, BG Davidson 
ALBERT MARVIN’ MESSER: 3h.) or sh dche Ged oe ERR be wee ee Fayetteville, Arkansas 
MARK WIGEIAMS ‘MILER: . ote. axaie toe oh as Ghent Be ek ee eh alate Winston-Salem 
CYNTHIAs SMITH: NIORRIS! -< o5 ano 8 eeiwee aa ous eee ee ih et ieee ee es Durham 
ANITASMARGOT MOSS oc» ara eivrr ta ea Pw we eR paneer Ra Se Miami Beach, Florida 
NANCY JOBNSON-MULIIS: «9 2cc¢xue vb cb oiworwebaaw ees Columbia, South Carolina 
LYNDA/ PATRICIA. MIURIERA: cco oe. cieuea we feces e Sie. earn AR ee eee Chapel Hill 
JOHN RICHARD: INANCE-A.5 $0.0 bk dole ia kis BAe we Ae Nl AAC TR SR EH ES Stanfield 
ABBY T AINATHAINGs © £t5:6 Sui-e cad toss Bote gbardie mea awh rene 8 ee er a a ah eae Raleigh 
FRANK DONALD: NEEMS:-0 Ref 4.555 5-054 wae Siew ie Bie as SG Ra ee a wee Wilmington 
RUT HUAN NG Vie INICASTRI oral ace.w-kebrn nh ald een dow gee el ee nee ee are ek dow he Raleigh 
(CRAIG: SCOT NOLAN . tor a% spies He witha eee eis Sa a at SA ote Bh ee ee Raleigh 
ROBERT RICHARD OLSEN S2rGsi nce sinc Sis See ee Pa Fe eee She hat ea a Greensboro 
ANNE. IVIARIE PACKAGE: fick orto 4. bs ew he hd eo pee ween ee Coe eee ds Charlotte 
AN EB OsPALMER: fag ore Show gees ala ek each pday ee ie ghd ae es Bt Decatur, Georgia 
DARNELIAEARKBR: oxo 4-4 o:bod.ops Baa od aoa a oie as mae tah ee ees Simpson 
JACOUERLINE: MICHELE PERBZ «i. cco ces earn FS Web adh 8 4 oe OS RE OES taka Matthews 
VALARIE i, PERKING: cs sio'sic- a ewe nee ch Kd oe wrens hones Brooklyn, New York 
BRIAN (PERRY. PHILIPS os eaiakewkaw 4 ae ns se oh ete Be ee Be eee ee Jupiter, Florida 
PAIGE MSPHIbUIPS cane easorw Gout Ae ee ia ee NA i ek wo A Greensboro 
GREGORY JOHN: PLUMIDES << o2xn o Sacd.ceSls 6 oS 4-44 oe ond LG 24 SA Charlotte 
CURR SETH POKR AGS ic see bt e284 ek anda etesen wen RaW RR ER eG ee Durham 
MAURICE DENTIAMIN POPKING #3 fics. teG-d.ce eae e eae ee ae es ee eee ers Chapel Hill 
ROBERT DAVID: PROFFITT 3.5.05 005-0 PG e205 Ne a es Columbia, South Carolina 
JAMES: WHITMAN: RAGAN £4) .2%.8 26 eee eee SOROS OE Ce eet ees CERT Belmont 
JULIE -PATRICIA-BURBACH RAINES 2. each ee ee Oe we AEG wae does Raleigh 
MGR ANNORENIN cory S eatteaune > waren de bw ete Gk tek ted ate Mae esi oe eats Henderson 
KENNETH PAUL RIBGAND: oo cass a6 bros Bade RAS ee ON Solana Beach, California 
AMANDA: SUEZETTA RROBERSON icid0- naga G8 5 es Caw OR ae ae es Raleigh 
GHRISTOPHERSALAN ROGERSON: o.5.<. 4.0.0nc-4 243 < Smee ee be LoS Swe eo aes Kinston 
SCOTE RAV ROSENBERG . S4a so o<.46 ot SAWr eda: ool t Ba PE OR wes Saw ee Charlotte 
SANDRA GILLS: ROTHSCHILD 4-i36 dace GMS LEO RR GR eee ee Seb ees Durham 
PAMELA wJEANNE: TURBOW RUSH i444 don Ges Seed eae Ee eR Ew OD Tampa, Florida 
KATHRYN STEPHANIE RYLAND «6:5 4002 ote Oo ad fara Wo eae tee eee ed eee AS Jacksonville 
SOUS AN Ge NUS WITS Ee ede cs cane en VN hd Beta th dh dca hd at ey eo eca eat ea ans Durham 
HOLLY LORRAINE SAUNDERS oi.s2. de bie os owed ee a ew kG a a i Pa a RR a Charlotte 
STACIE(SAUNDERS- WATSON «4-2 u seehece Sonim serene ae ten OA RE Re Ca re ees Cary 
JOHN CHRISTOPHER SAYDLOWSKI «4.6 via.dv ee oe ote we BA whe OER eee Charlotte 
ARCH KERPER SCHOGH? > ca. sedis core we ee ae ha ge ee Peete Rete High Point 
GREGORY ALAN SCOFT woot tera viata haute. Bie aba atn onion Mew eh ae Winston-Salem 
COLIN FUMIO? SCOLD tenet teint es chat ouad ed fk ee he ke ees ee a Charlotte 
DARK Li SIMPSON: isch 4 ot Cece n de ewe eo be North Myrtle Beach, South Carolina 
CHRIS 2 UCC O SINE Aecccee ehcae a Sida Elid a a ed Re, Sk EN ELS eS Morehead City 
iis * THEATHER SLADE 6:6 oo ys Asoc a anno oe RS wae a a oss Charlotte 
EXADNE KAYE (OMITED %4.G:bc¢ 6 drt ai FS GER Eee ee ee ee Charlotte 
TRENTON GUY SORROW. (44.0 bck. 2Y Sis on een ee  GhS OLS ES ARES Winston-Salem 
SARAIPO NEI SPARBOR <.4c0 cence ba eee SOO kee eas Nashville, Tennessee 
Pit BAXTER SPRINGS TY: 6 oes bh oy god See eae wd dea oe AES SEE ek aS Charlotte 
VICTORIA: SO PROLSE: donb ened Se Se COG Heal AR aT ek Mee eG ak Gel ee es Charlotte 
GERALD W. SP REIL sce be ele pki athe ce aun eh raat Slee oe Goak Rae & Meek ote cea Como 
TANVASGUNTER STAUBES -s.c5:-43 He ata WRG ewe oe OP eR ARR eee eros Mt. Pleasant, SC 


LICENSED ATTORNEYS 


CHRISTOPHER BLOHME STAUBES ALL. x vac dace thai aa Re Cle ae BAe a Charleston, SC 
MATTHEW JOSEPH STORY “i.u 06a O48 bea aN Ae eee eas Charleston, South Carolina 
EMILY EAKES SUDERMANN ...... 2000 cv cece nse renee eer ewer ne eevetens Greensboro 
DEBRA. PRANCES. TAYLOR fects Scag Wns aati Wik ew Scola We we ye A se lotions, wwe Charlotte 
PU PIA Aas 8 cease bud Bele pte Gin tee aso ee Binds tig ath ae oem eh Oras Benes tS Raleigh 
DEVIN TERRES: THOMAS £ o6- 0 wta da Ra Oe Sed aS owe PSe eRe eam ee wld Wake Forest 
MICHAEL: Ro THORNTON 0.00 33.0456 46202.025635 dome Lou sackes nea eeeee a ei Raleigh 
KATHLEEN MEAGHER THORNTON... 1... cece eee eee te ete eens Raleigh 
ERIC IRION LOMCHIN © nu. sccdit- bt Oo Sb 8 ahs, Ba oe A I Em aneiatad Suen eaten Arden 
PAU. FREVARROW: 2.4 .422.03 a Saeed patentee hae oe ose eRe an Troy, Michigan 
JAN. Ds VAN: DE“CARR. dny--A.6. 6.06 die deel a0 e.0e Oe bk ed oe Rao a Kae he ae eRe Raleigh 
PHILIP’ SPEARS: VAVALIDES. #-.ac0.4. 9,4,4 6 Re eee a oR EEE ES be tae ward Greensboro 
JOHN: WESTON: WELLMAN: = oN o2ige mata ar ae wi ee ee eae Jamestown, New York 
EDWARD CURTIN WESTON coy jrchetis aeiy tity dad cecen $b. wc we Sout he go aw oe Charlotte 
DRIANADVAVIDEWWESTROMG act cote ton ice seeteuea ie Ges daar te, nee u Renny onan eee Sea. g Durham 
VINCENT Sc AW IL ch ah atin cole weet acy hein bd Och ore PoE ae} hodes, Bee Geeta Charlotte 
STEVEN NLARK WILKINS “cane ok touted tata keds paeeekmee ean Torrance, California 
LESGIE MEREDITH: WILLIAMS: ts Sy Fhe Ae ave oh a aed wei eww eee Shelby 
WENDY HOLLAND WOLKOM ows 46a 64 -éo Ax oe ee Sete Roel ee hd Charlotte 
WILLIAM MICHAEL WORKMAN ........ 000 eee tenet eee eee Los Angeles, California 
JENNIFER ANN VY OUNGS:o)(200r4 oie eye sage ce oe ae ew ee CAG ee Charlotte 
PEPE DT). ZDENEK: «¢ aia toate ade Sue wna Re ee OE ER Re ee aha New Hill 
PIRIG DAY ZOGRY. . ¥ Shohle ee ete oak Ce are le arbor ay Cea beeen dyke! Raleigh 


I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named person was admit- 
ted to the North Carolina Bar by comity by the Board of Law Examiners on the 28th 
day of March, 1997, and said person has been issued certificate of this Board: 


DONMANIVICS: HARE 6.3 st.0nt3k hee chery a above hare ath Dak Emerald Isle, North Carolina 
Applied from the State of New York 


Given over my hand and seal of the Board of Law Examiners this the 7th day of 
April, 1997. 


FRED P. PARKER III 
Executive Director 

Board of Law Examiners of 
The State of North Carolina 


I, FRED P. PARKER III], Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named persons duly 
passed the examinations of the Board of Law Examiners as of the 11th day of April, 
1997, and said persons have been issued license certificates. 


FEBRUARY 1997 NORTH CAROLINA BAR EXAMINATION 


MASON:G,, “ALEXANDER UR. ‘acc aoe cow owe-haicie tered an aan Columbia, South Carolina 
KENNETH RICHARD ASHFORD ........ 0c eevee veer eee een tree vanes Winston-Salem 
JOHNS PRANCIS-BLOSS! 3.5, f.5.c-oud Shek a Ma hab ann CR a CEES OR ReaD RE Greensboro 
BRET KENYON BOCOOK: «624.7%, ico Sb 4 GA SO ARATE eh SER ES Chapel Hill 
Ro KENNETH BORHNERS6 32a -ouk «0 & <0 som Boe ae Reds AROS RE Sea Soe es Chapel Hill 


LICENSED ATTORNEYS 


OHM AL TOWERS x i gcc gig Sede do bapa hare Sake, thee ae ohne BE eae eats at Winston-Salem 
Betty J PAN-GROWN: 2766.3. 50-86 adheres Stcinck oth pad bode A Oe Seahe hehe GN Greensboro 
SCOM b. CORROU: x 6'h.6-2 5 cond bh oleae Oo eS oneate BS eb B Pia ek Ag trae de eae mae o Charlotte 
EBONARD-As COLONNAS anc62& os be det S Geo bes be ee oO eee De Greensboro 
ROBERTS CULPRPPIR 46.2» % 4 nak act ha pice bh bell aed a athe A BG, Ete ee a Charlotte 
CHRISTOPHER: Gs: DANIB 35 oscctie 6 eae What 2G Rae WON eee Ren Winston-Salem 
MICHAEL STUART DAVENPORT 3 266.0 S84 64 GOe 4 wie Se Oe RON WA Green Bay, Wisconsin 
ALLAN CRAIGG DE UAINE: andce bd a8 Pew ena eA ei eae ee eee ees Winston-Salem 
ANN ISLUEN LEMMENS: sisict sii Wiens otycnis ser Agee Aa ee a taeda eae heute ae Carrboro 
LAUR AP ONES: tons tana) Wal Pps: era areas hence Ma ante erence lee. ae eee Durham 
MARK ANTHONY (KEY: 2:2. 4.0 cei atlas eee ne Poa OSES ND Holly Springs 
JAMES: WIGLIAMUIZAT SHAW <o72.c 20 85 Ged paren dans, sags peacele me euler pr eee ae Aee. Gam tees Wilmington 
BARBARA UENTS: 205.400 ua eis otha eae eee ae ere Oe Se a ahs Lewisville 
NOEL. B.aMCDEVITEIRS 44266 wae ooo din 5 Re ely Ba he Be eee a Southern Pines 
CHARLES KIRKWOOD: MILIS’... 46:545-06 S14 654 8464 be Oo Oe a Mission Viejo, California 
TPAC IE Ve Aare ad an aan tre Sea Ghee iste tae he aya ene a Ik ding tener Bees Charlotte 
ANNO © ON NBA ts cece ie i ok oe de eee ate cea at ee eA, Sree eke ees Jacksonville 
JONATHAN ERIC PERKEL- ¢-asi cd cores dealt wick ep ae Se Ae ee aw Charlotte 
JESSE- FRANKLIN PITTARD, JRY sc.t.6 0 4 news bale Dow wl tde oad a BR des Roanoke Rapids 
ROBERT FRANCIS POMPER. f:5-deiiacht ae el eee Palas ab ER FO AE ee Winston-Salem 
DEBORAH ANN PGRLE. 2c4.s:056-eeeh ei eo 2 eo ee ear he eee Ce ela 
WiIGhAM bb. RICHARDS: ©.4.2-2.2-5-3 es Go oad Sees Se ee at oa ew EE Bryson City 
JOHN RODERICK RING: 224 ev debe each aun oan sala thease oaks oot VOLeIZ A 
ROBERT WiRITSCH) 24.6 35.6-4in.b- 4d 2a et doe Saw Haale WA wage ouce eo eae TN Chapel Hill 
JOANNE MICHELLE SCHLANGER®’ o.-40-:44,04:4 04% 450 $4 dha aes bE RY ee Oe ES Asheville 
A AN DANA SHAT tle. dacncte dw ger) Soe hg ke Breeder eed ie hee a ae Bk eR eee es aoa Res Raleigh 
DTEVEN WIARKOOOBELLY © s.icias a, Acdcatnene Yate ean a eee te ace A pele deans ah eee Charlotte 
ELIZABETH ANS OIEELE (acted co lye See ale nes eda eae hee os Dupo, Illinois 
HUGO ALBERTO. TETTAMANT! “0-4-2523 64 U5S-4 aie we Wee Bee eee ws Alexandria, Virginia 
CHERYL «lL ANINE. PHOMAS:. «cl onters,ieeae Bavaro Sad: BOEs Dash aciwntn lane ae Barwa etn Fayetteville 
HOMER BERNARD TISDALE) 226: ie se a Skee eee ew ee oe Greenville, South Carolina 
STEVEN E/DWARD-WHITESPUI> fa o.0 Jan w Gs ous pad ed eee eG nee A eae Be aes Chapel Hill 
STEPHAN s.OHN: WILLEN nc) ach 5 bos, eral a Se ce AOS RS Se eee Rae ees Charlotte 
JOHN ANDRE We WILLIAMS: os ots fd cae & ales loa ee are Oe RRR Oe OSES Winston-Salem 
NW AER: [oe VOD IR: ax. evant dares ooh ee a Te GS GE ROE ee oe Charlotte 


JULY 1996 NORTH CAROLINA BAR EXAMINATION 


JOSEPH MICHABL CALIANNO: :s4.uocteas Bi ea eee See hie haa bh Ank Charlotte 
THRODORE. PDWARD KWALO anc cc's.a-d-eutnd ed Ga-k enero ew ee ee et Chapel Hill 


Given over my hand and seal of the Board of Law Examiners this the 16th day of 
April, 1997. 


FRED P. PARKER III 
Executive Director 

Board of Law Examiners of 
The State of North Carolina 


I, Frep P. Parker IJII, Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named person duly passed 


XXXVIl 


LICENSED ATTORNEYS 


the examinations of the Board of Law Examiners as of the 18th day of April, 1997, and 
said persons have been issued a license certificate. 


FEBRUARY 1996 NORTH CAROLINA BAR EXAMINATION 
WARGARET Le RAYNOR. 4: o-¢ncickce bie ee ete Gob ated ae eee ee a wR ee New Bern 


Given over my hand and seal of the Board of Law Examiners this the 21st day of April, 
1997. 


FRED P. PARKER III 
Executive Director 

Board of Law Examiners of 
The State of North Carolina 


I, FRED P. PARKER IIII, Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named persons duly 
passed the examinations of the Board of Law Examiners as of the 25th day of April, 
1997, and said persons have been issued certificates. 


FEBRUARY 1997 NORTH CAROLINA BAR EXAMINATION 


HEATHER MCGROTTY SHADE ....... 000. c ccc eee eee een en ene ene es Fairview 
JOHN: Wi WATSON +S 4 O42 83 Gere Gee facie anche guaran dere ig ena Basan Seco ee Holly Springs 


I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named person was admit- 
ted to the North Carolina Bar by comity by the Board of Law Examiners on the 25th 
day of April, 1997, and said person has been issued certificate of this Board: 


SHEELY BALLARD: BOSTICK: ffi sete hve hed eng ea pete eae Re wae let ee Evanston, Illinois 
Applied from the State of Illinois 


Given over my hand and seal of the Board of Law Examiners this the 29th day of 
April, 1997. 


FRED P. PARKER III 
Executive Director 

Board of Law Examiners of 
The State of North Carolina 


I, FRED P. PARKER IIII, Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named persons duly 
passed the examinations of the Board of Law Examiners as of the 18th day of April, 
1997, and said persons have been issued certificates. 


FEBRUARY 1997 NORTH CAROLINA BAR EXAMINATION 


SARAH A: JOHNSON ofc.q2c% Sasa Bical s deen Read Pawleys Island, South Carolina 
WILEIAM: RAY MASSEY cc AG eigen wate $a Oa 4 ek eae Ae ace Be RS Charlotte 


LICENSED ATTORNEYS 


Given over my hand and seal of the Board of Law Examiners this the 5th day of 
May 1997. 


FRED P. PARKER III 
Executive Director 

Board of Law Examiners of 
The State of North Carolina 


I, FreD P. Parker III, Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named persons were 
admitted to the North Carolina Bar by comity by the Board of Law Examiners on the 
2nd day of May, 1997, and said persons have been issued certificate of this Board: 


ROBERT KEVIN BURGESS MCCONNELL ..... 0.0.00 eee ee eee eee eens Camp Lejeune 
Applied from the State of Ohio 


Given over my hand and seal of the Board of Law Examiners this the 8th day of 
May, 1997. 


FRED P. PARKER III 
Executive Director 

Board of Law Examiners of 
The State of North Carolina 


I, FreED P. Parker III], Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named persons duly 
passed the examinations of the Board of Law Examiners as of the 16th day of May, 
1997, and said persons have been issued certificates. 


JULY 1996 NORTH CAROLINA BAR EXAMINATION 


PACE Fa IGCERM AN ac.34 eo oceadaet ho Bk Se ee > hoa yw ea ea oe ee ee Boone 
STEVEN TIOHN TALGOUT™ ten 46a is ah cere awa eae chm anh ees Hunting Beach, California 


Given over my hand and seal of the Board of Law Examiners this the 27th day of 
May 1997. 


FRED P. PARKER III 
Executive Director 

Board of Law Examiners of 
The State of North Carolina 


I, Frep P. Parker III, Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named persons were 
admitted to the North Carolina Bar by comity by the Board of Law Examiners on the 
23rd day of May, 1997, and said persons have been issued certificates of this Board: 


RAND ALE IV WHIM EVER® Scie % gcc hab caen be ee a Res hares SS eh aa Cary 
Applied from the State of Illinois 

JAMES TIONAL DAT: we ctget aco crn ak Sted ta hon add atone SOAs Awe Sg ors Manlius, New York 
Applied from the State of New York 

KAREN ANNETTE JOHNSON: oda e440 ees weclite oy tana deed eho ote a A Sue « Burlington 


Applied from the State of Pennsylvania 


XXXK1X 


LICENSED ATTORNEYS 


RONALD. Ex VONDEMBKE: 4.0/4-¢ £0 a%s wats wi Bdon wee aoe aoa A Bek Soka de Jacksonville 
Applied from the State of Colorado 

BUSAN RANKDIN: soe j2a:p.9"- do Bvaniateh BME eed eta Rea ee ah aca Chapel Hill 
Applied from the State of Illinois 

SUSAN DCHWARCZ™ sacadior kisah 4eul oe oe ea eee ae aan be ee oo Chapel Hill 


Applied from the State of New York 


Given over my hand and seal of the Board of Law Examiners this the 2nd day of 
June, 1997. . 


FRED P. PARKER III 
Executive Director 

Board of Law Examiners of 
The State of North Carolina 


I], FRED P. PARKER IIII, Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named person duly passed 
the examinations of the Board of Law Examiners as of the 27th day of June, 1997, and 
said persons have been issued certificate. 


FEBRUARY 1997 NORTH CAROLINA BAR EXAMINATION 
HOPE MARIE HIETRO: os ae tod be oo Bee See ke Rw Sth ee ee Winston-Salem 


Given over my hand and seal of the Board of Law Examiners this the 2nd day of 
July 1997. 


FRED P. PARKER III 
Executive Director 

Board of Law Examiners of 
The State of North Carolina 


I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named persons were 
admitted to the North Carolina Bar by comity by the Board of Law Examiners on the 
25th day of July, 1997, and said persons have been issued certificates of this Board: 


SCOTT ALAN: CAMMARN t:0-) 25.500 bale aes le Waren pao dak eee. Charlotte 
Applied from the State of Ohio 

PAI So CARLSON Sg feiiheo-25 86 Saeed sh areata, eS aoa eh WIR alae 6 aa REI Th Cet Set IB Charlotte 
Applied from the State of Pennsylvania 

ANTE TS. SOROCK: 63s, copies ened Gator Sia) Adee ieracareneem aia ao a whee eos og eet Sha Charlotte 
Applied from the State of Iowa 

LAWRENCE Os KUCY 5.65.94 ilk 4 eat mcg: eacrice weptacg ow Bok Beale Wega se wanna ds deo-dn nestle Charlotte 
Applied from the State of Pennsylvania 

JAMES: WARREN LOVELY 5, fcdcini'y Aoasgse ue & Baw a eee peach ace Data wae nce BEDE ode Charlotte 
Applied from the State of New York 

IMATE WA MARINO 9 5-sica aca 0 0 5-5 tech eek BA We oe ISS Hh dO Pe ened DD ed Heals Matthews 
Applied from the State of New York 

JOHN SEADER: O CONNOR 4aisacdice 4-4 na & old nee kk eh ak ode Oo Kitty Hawk 
Applied from the State of New York 

ANDREW: toe) TIARAS Sede 8 Ga, dye oak pate re At eRe eee NA te edocs. tse Charlotte 


Applied from the State of Pennsylvania 


LICENSED ATTORNEYS 


RICHARD 25 T EINDRONN: iy 2-0-3 4. 5c odai-d Ra wb ered e aie Seid Se dan ao Andrews 
Applied from the State of Indiana 


I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named persons were 
admitted to the North Carolina Bar by comity by the Board of Law Examiners on the 
8th day of August, 1997 and said persons have been issued certificates of this Board: 


ANDREW MIARTIN-ADAMS: «c4cbo-4 Wat Pe Baier A ee ee ee es aS Burke, Virginia 
Applied from the State of Virginia 

PAUL ARTHUR RAAF, 6.442 40rd ghd oe eetdad @ 56k ey tate bak we he Yl Boas aa Sanford 
Applied from the State of Ohio 

TIARRIS FRANK FRESTMAN os da. 215 ¥4,qca(aie Sarees Bara a bis ee anes Virginia Beach, Virginia 
Applied from the State of Virginia 

DAVID lc YOUNG: srcth a hates tye oes, a eels Ae eee ne RES We ee Columbus, Ohio 
Applied from the State of Ohio 

CYNTHIA: KATRIGH” Seco teecdon, cau Sh oe oe eee hoes, eS Washington, District of Columbia 
Applied from the District of Columbia 

JUDITH ELEN GROSS existe co oa a ie ee OO SO CER OS Sees New York, New York 
Applied from the State of New York 

MARGARET ANN GARNER = +.0h-d¥—.2s ten ae bated wahesdoat ovae Springfield, Virginia 
Applied from the District of Columbia 

CARRO FINDERSTEIN: 3. sccm teks badass Hat otras OY Ae eee eae Mere ews Houston, Texas 
Applied from the State of Texas 

PATRICK MICHAEL BROGAN. 250 dish hoes heretic atthe GGetr ees Norfolk, Virginia 
Applied from the State of Virginia 

JOSEPH DOOMIT- CALDWELL i:3'v.o:4 4.44 oh aie k Moe eed abs on eee New Hartford, New York 
Applied from the State of New York 

KEVIN: NCAUCINFE. 2% 4 ota 2tcdea ede bat ed Pei anak Syracuse, New York 
Applied from the State of New York 

ISUGENE DANIEL- NAPIERSAI 5 626% oangdoh od doe Olek Baad OWA aed Albany, New York 
Applied from the State of New York 

WILEARD JAMES. MOODY, WRistx5 ad ob. o%.0 pas shee ewe Be Pe ose Portsmouth, Virginia 
Applied from the State of Virginia 

JENNIPERVas DIERPA-x.c% coos cade Bak Oo Aas ead Ses Ola Riess es es He dee ake Beas deme sed Cary 
Applied from the State of New York 

JOANNE Es DENISON: oe tal aale Siete check yank Re aah cad de Se Swill ee uae ceuls nates Chapel Hill 
Applied from the State of Illinois 

JACOUBLY NOIAVIS SABER) soe -cars mcs Sead ol Fee ares oe Oy eh hs SEN EGa ee aed Raleigh 
Applied from the State of Pennsylvania 

MICHAEL ABER el icid seed tes Gao hserisaash Wena ue aa eee he eee te Raleigh 
Applied from the State of Pennsylvania 

TODD: MARCHCRIGBIN 3.5: sis e532 oeh.oie duende See Se BOS NS WG Rae Ore es Raleigh 
Applied from the District of Columbia 

RONALD: Ss MILSTEIN: :4,3-d0acl ie pane at hag ats oe ne eb tele dae eta ee Greensboro 
Applied from the State of New York 

NARKJACQUCT LEMEBST oi o-0 etre a gOle ne tie bunch donee, ba hee ee Soe See Raleigh 
Applied from the State of Texas 

FREDERICK. ML DODGE We meted. octiea wie eee eed ko heroe ee haes Ava, New York 


Applied from the State of New York 


LICENSED ATTORNEYS 


Given over my hand and seal of the Board of Law Examiners this the 11th day of 
August, 1997. 


FRED P. PARKER III 
Executive Director 

Board of Law Examiners of 
The State of North Carolina 


I, FRED P. PaRKER III], Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named persons duly 
passed the examinations of the Board of Law Examiners as of the 23rd day of August, 
1997, and said persons have been issued license certificates. 


JULY 1997 NORTH CAROLINA BAR EXAMINATION 


PIE ATHER ib A. ABBR OE sce hens crak src bar hea Sn te kek Buies Creek 
DavID ANTHONY ABERNATHY ....... 0.0 cece eee teeter ete eee Gainesville, Florida 
KAREN AIOHNSON ADAMS? f.c0-9'Aa2e oracin etn auh dew a Suge en, ene eee ey ois Bale oe es Ararat 
HEATHER: BRANTLEY “ADAMS: 4) i b4-8s.cdat ty Whe wa eaalq ca eedeedd Burke, Virginia 
SCOTT MATTNEW-ADIMS. cu0¢e-n oe hat Boutin Oe BEV ete eh tet ead bee de thee Charlotte 
ALICE PINCKNEY ADAMS ie 0 i tecine's, helen bre. (ark aad andl ee ea Ee oe he Oe Charlotte 
JOEL TE ADELMAN co paca yet? dates O26 a eh oa Ge kOe BERR a ADE Charlotte 
JOSEPH BENJAMIN -AGUSTA: ¢.:5:404.0 5a. Sa-see oe ae abated ket ES eae See SG Chapel Hill 
DARTH DARNELLE-AKING ec. isctnw peng whe OM eos te Sadie BEARS Re oe eis, Greenville 
KURT BULENT ARIUG 35.6606.4-6 oh cdc Keo oA are Sia ee es Surfside, South Carolina 
MEREDITH SO\ALCOKE - daiat docs & no ace ane 4 aye-asive on eee ae Ee ee as oe New Bern 
DERERJASON ALLEN . 24.o-s.0-0civeste te ao edue ee erat nd ath on Siw ee Bae ae Greensboro 
DIANA: SEMEL JALIEN: sinc) cece ats ashe retook Gog tiee eeeee ha aw ees bln oe Cary 
CHARLTON: LARAMIE ALLEN: -pcgnd tia asepetes Sale Hee hy eas wa Rae ee Wilmington 
ROBERT EUGENE ALLEN: Ru. 6. ths hat db occas £4 balk eee ne haw ues MI Hendersonville 
REGINALD DUANE:ALSTON . ¢ id 6 saci Bad oes ek DA RO bee Winston-Salem 
ANDREW G--AMBRUOSO: 4 60 buick ore 4 se AER A a oo Sale Os Rochester, New York 
NANCY RUAMSTAD [+ 2s.cc-e wa thie Ae ies eats ER Oe MO ae wee Raleigh 
JAMES RICHARD ANDERSON 6. csi 0054.5. 802 Adee ee SERS Se aea eu Lillington 
DEBORAH BRYANT ANDREWS? «:i6 so.s @ dot hie a hey Be OM EWA Adee a Kennesaw, Georgia 
MONICA DENISE ARMSTRONG ....... 0000 cece eee ere eee eee nnnne Gainesville, Florida 
RIGHARDUALLEN DADDOU Ry dR: tres. 2 aha ea taick aK aL Ge OG ee Be Pittsboro 
DANDY. Di BAGGETT 6.tey uci eae Sa ee PE Oe eS eo Jersey City, New Jersey 
SABRINA Mi. BALL: «6 sa popeh a eteree ey bce-a a Wee wee a ee Cle BS Gee ee High Point 
KIVORA-SCHERRT BALDWIN: “34 i4¢e%e5-aa, eda ecas nate ees Pee kta a hw ieee ete eae ese Charlotte 
MIGHELEURENE: DAL G05 aces itr ee area Ge wee ee ees Williamsburg, Virginia 
BRADEERY JOSEPH DANNON. < Wiseace ter Gal ari wid Seek GA een he Re ae Raleigh 
ALEXA BARKER Seaside sare eae hele Mumford Cove, Groton, Connecticut 
JOHN: DAVID BARTENPIELD:v.0:<4.4.5.09's Yong Saas AS Oe eee AOR OP eee .... Greensboro 
REBECCA-Aé BARTHOLOMEW “~ 5.3.22 weswied daa dees dealer add 2264 R eae bs Leicester 
NATHAN. DANIEL BEAMGUARD e124 6s. daw 34a Ae 6 SS Me Sha eee Sa kote Winston-Salem 
BRIAN TIMOTHY: BEASUBY. .22.6.%.58¢ Wig Aris Bucs GRO aa Ra acne ate Ay de np RE a OS A Greensboro 
GESEEY Wii BENNETT cate ten hace hence pe wad a Oe er eaters ae Re ae BO Raleigh 
CHRISTINA COWAN BENSON. 2.cny4 Gree eo a G4 beeen OR Heh ee ee whee oe Chapel Hill 
SARAH HELEN BERDAHDE occ 04 ke hn ates Renae dwe te tae bow Madads Winston-Salem 
JOHN: HUDDLESTON: BEYER: <c4wecqt a4 > oat. eeor eg kt Sa) ok wee Meer eewm aes Chapel Hill 
STEPHEN ANTHONY BIBEY chin d saw daa eb ee owe ey aeaclwra ya Gln ae a awed Carthage 


LICENSED ATTORNEYS 


ANTHONY JOSEPH BILLER: ty acectig 4fa.d-n abe Boat ond uk eyecare aceon era ear Gs a Greensboro 
JAMES SI OSEPH.BINDSEI tao 3 49-%-4 3 ohn yea Dee ache ek Gres Holly Springs 
JOHN CHARLES BIRCHER UE 2 \..0% die Radda eg sae ota aces Be RS New Bern 
THOMAS ANDERSON DISSETTE: <6 ii ca 3S bee Be idee Ce ee oa oe wae ea Gastonia 
MAT Ae ESE BL NU oe ck ak nar trlo ceo esse esta Tate Se Re Rees BE na Oe Be Durham 
ROSE: CAROLINE BLAKE 6 oe eed care oe See eae eee ere eet eel wees Charlotte 
JOHN RICHARD BEANTON 2 fu. 5 Satan cnt tent cedars Mad eed ek bee a hates A thee Mek ho Durham 
KEITH Gr: BLOOMER oe uss. Sy ekeere eee hein id dae ee Blas Mee She mk Pw eA eS Dak kee Shelby 
THOMAS DANIEL BLU EW Rv ya4.008 en ariin.e deg may a ee a eG OS Le Wee hse Chapel Hill 
DAVID 1, BOLIBK eRe, siete Vacs oie She 4k Bere ep Ai eR OE Eee Rs ees Lillington 
HALEY GOE4N- DOONE 6% fe be bee eo BR Ba eee ae Com aad Burlington 
JOSEPH DOOTHA IU. Glades eggs CEA Sta Cee Nay ose Pi AOI Se eB eRe Raleigh 
RACHEL. COLLEEN BORIN Gecko -oc ata: Sie Ssh Stake Sn a Sa ae Dublin, Ohio 
SANDRA LORTISUBOSCIA: foc. 5. 2nd oe oat ete a eer ea eee ee SA A aes Charlotte 
BRIAN MATTHEW BOUFFARD <2 to: eas oak Wa ko ee A a a es Hurst, Texas 
CAROL EWALD BOWEN 4.x. cadens oe ritabba kod weak ee SPARE IR mae ars Charlotte 
JOHN WATSON- BOWERS: x65 4 fo mis wed pak Mahe ea a ew motu let b win, ke Shwe een Chapel Hill 
ANDREW RICHARD BOYVD= ta.44+w-9 4.2 o40% ate ew ea water ay beh debit Saadaar th we ded ants Buies Creek 
AITICECARITON ISBAGG eis 5 ote ide Ae Eid tds elertecdd, ah Sea a tae Hees sapgohid ee desk Charlotte 
CHAD: Oy BREUNIG? 6 44 wont £40 oendhnd ace eos arti t 6 dade dante wth be aukele Aired see heart Charlotte 
AIMEE NICOLE BRIGGS” eso bigow 4 Siar ce dca we anes AREY won Gre dee Boe ea Carrboro 
MELISSA CATHERINE BROOKS ........ Piet crs Ne she. Goad Nac alae Mies ea aloe Charlotte 
TAMARA WILIIAMS BROOKS: . -f00:3 Bice ace d gee ee Pe amie a Pues eee ee ee Charlotte 
DAVID. POPHAM BROUGHTON: shied 6 643 oda ee SA ee es ER Southern Pines 
CHARTIE: DANIEL DROWN -ncaccyr dak x are ee a ha ae oa. Pe Bae ee wee es Winston-Salem 
LARRY WHITMAL. BROWN JR), a a) ea Mb hoe ae ok ed ee oe ed Ue Elizabeth City 
WILLIAM SCOTT BROWNING =<.2% Ghats oh bee hari eed Be ala a ae Wilson 
JENNIFER JANS*ISRU TO cry acre snes eed} det Beck Lane IE GS Aeneas Ba ED AAA 4 Advance 
RUSS CARROLL DRY AN Nia iiadcctcs t Si bse heeled See wie hens 8.5 eis ow asain ale Se Sette d Fayetteville 
AMY LOUISE DCCHENAN: .< 6 ckew.s conceited aa Bose ind edo holed ead See a ee doe Charlotte 
COREY DURANT BUGGS® oss, 5 cated et bn are ou, Myce a SR OY OR ERE ES ee eS Lexington 
ROBERT BUNN: BULLOCK <a 44.56. past On Oe oe PE EA SE REE Be Grae ans Morganton 
WILLIAM Re BURKE < 4:37.22) aS ae ea oe Se dee RO ee ae hee RE Ee OS Raleigh 
IRIN BUIZABETH DURKEE nc: 2%. 64. eeasis Se haw eae aes Pittsburgh, Pennsylvania 
TIMOTHY AUSTIN: BURLEIGH : « 9 soxte Yr aie bs a wee Jacksonville, Florida 
JOHN DAVID BURNS. | arecect-it% ewrccaw a ek ase ie eth Ap ay oe ae ne ACRE Aa ate High Point 
FAITH OULEIMAN DUSHNAG* ive o9 dye atre en he an dace Eta eh ach AE a ew ese enc Charlotte 
Kerri Pe BUTCHER. gbse tay teth ce wakes elect donc Bea Mire yh ok te ee ee ae Charlotte 
NATHANIAL. PAXTON-BUTBER: $4.080'6-4 4-0 2%. acald-t eee 8 Ske wishes se Cordova, Tennessee 
TRACEY S. JOHNSON BUZZEO: j.¢.chvadicce § 4a hd koe SEA ve Bale oop a a ae Se aS Gastonia 
BRIAN WAYNE OVR: «4.05 caceeed eta ee De daha Raa ah ek oe bate ee aS Greensboro 
Oe NIRGER: BYRD: 4:2 60 4.nus teary J ita Paks Oat ne eye tek pe eee ae Sates Raleigh 
PAIGE CAMERON MGABE + Sic: oc 5-8 «i wink Rhee Nie ch es aN ae LE eee Angier 
JtGh NICOLE CALVERT 5-3 Sus & ¥:n8 ses Bae a et oe hao ae AA aE ER aaa ate Greensboro 
JEANNE: THORNHIDLCCAMPBELL. <6 etcsogca. then yin eae. a be ER eae ee ee Murray, Utah 
ISA KATHRYN CANFIELD’. 23.oc4 2605-04 oe en oe Pe Te ee Williamsburg, Virginia 
ANDERSON DREW CAPERTON: 28% 24085 a6 ic eye aces wear eg oN a es bees Charlotte 
DANIBULE VIARIE ACARMAN: « ody cid Guta ain & ia ad ee amenities k nade eae Raleigh 
MARIORIE SCOTT CARSON <.40-044ch ev, daw eek Gas Ses Wee Be Ge be 4 os arene Asheville 
DAVID: GUY CARTER: cca tee Gb 4 a e tesd Bans be dh SS Rh ae Charlotte 
KEVIN, BRADLEY GCARTERBIIGE. «4-2 AoA wb ee death dnt dw dod a ea Renae Winston-Salem 


LICENSED ATTORNEYS 


EDWARD Fis CASTO J Ra tx pute are) waa eee eae he ics Sse Die Bae ani wh wees Charlotte 
JOUN WALTER © ERUZZ on saa hek Bae one eae ee See ea Annapolis, Maryland 
DRGPTIE D4 HACHAN 2% 44° fide Sacred taste ay Nor we OAL er PW EER Kcare RS ee Charlotte 
MARK FAVES CHILTON is cite oe aub oe Se ms At Gea toys hate ne eaeeow en's Baw aals Chapel Hill 
ONT RC HOD orate wig oa hehe eee ant Gee ad Pe a re aid aetna hades Se ae Chapel Hill 
DAVIE SHAWN CLARK: 5.62.46 2 dad Que he are GRE RRA OA OER Ee wee Hickory 
SAMANTHA GIBBS CLARK 5 44:25. t cal GRA ee tee bee awa e ats Falis Church, Virginia 
STEVEN) CLARK: aiid privet ica tea aes ae ork ace Soe ee ware chan Poa Eee ate Goldsboro 
ROBERT HODGES COGGING: a3. Leec vats whe eines beeen ee awe Sa Durham 
SEAN ANDREW BURKE COLE i cd.tscc a ew geese Oe eal Beha ee eee Winston-Salem 
PETER OTANEEY COLEMAN: joccupo-keciae? $a borertiainiea:? awn Gate Ween we & Cary 
MATTHEW MCBRIDE COOK: oos0 dee at Booed oa be hoes ad oe Mew eda eae Durham 
DAVIDe TAT COCRIE ) a0 4atdes iG ots cos hee ees wi be hae th Se eb ek Fayetteville 
JOHN: WCOX IRS: icdenet ditch ont Oi etalk ay ty de Md, ashe ea Daren Gated d Gea whe Chapel Hill 
RONNIESE CRAIG sigue tek oe cicn, orsem endo Mie Wonder ea fob cg oke Mt. Pleasant, South Carolina 
SCOTT MC CARTER CRANFORD: iccuii-04 30 @ ola -& Spades aes ws et Roanoke Rapids 
JILL PERESE CRAWLEY: Sacsieceaeheiw ah Sota eit Coa SOR Rees Aes Charlotte 
AMANDA HARRIS CREAMER 3.0:3:6)6.04 @ 494.0 aw hagaey G6 we ee aes SEAN Winston-Salem 
JAMES: EDWARD CREAMER «Re c.26 4.4 ode 2d CA ee a ee was apenas Winston-Salem 
CHARLES PATRICK (CROSBY “URRY wick (aie he, 6 ee aoe reeled OE ANE es ee Raleigh 
RONALD CHRISTOPHER (GROSBY, .JRs donc catacad ob lVas eb ais eS e ona Hope Mills 
AMY RIGERCROTIS: 44. hid care Aosta tree dota eee oN Gee Burlington 
ROBERT NAGROUSE 2:04 fas aceon US ee aiews bait Eb alee eal ees Winston-Salem 
JASON BERNARD: C RUMP stad yeas tn Wine ws, Bee eA Seah eee ed Bees Durham 
ROBERT IASON. CRUMPTON ocaicnds beiey ac des, Pha hy ote ea ee oe re ee Sk Durham 
ANDREA TIOPE CULPEPPER: 0344. eee ht ee baste OE Rade Goa ameneed Winston-Salem 
BEE DAVIS CUMBIO 26 sto ak 2.4 Re oo Ba bare de eee eo ee OS a Dunn 
ALLYSON “CUNNINGHAM <ig, 4.8. io0.5.o04 ang oss 4a ode Bae hae Mead ee es Charlotte 
DALE CALTEN GURRIDEN > ira.% axed b-nav-ath a er ache a te cee oe a Se oe eae a Arden 
KEVIN GOSEPH DALTON: «<5 ac wate ead oO GA REA Oo EPA ae Copperas Cove, Texas 
PAULSANTHONY DANIELS. 2725 5.c). once S hacee he ee Maras SaaS ola bre eayins Springfield, Virginia 
JENNIFER LYNN: DAVIS: 25. 4.n dtodd aie 4S I ee oe a a ae ee Wilmington 
RUSSEL: WELDON DBMBNT EE so 2k gctcdes eo tak OM eos gta ty Wark at ts Ratt th late dk dy deh dh ala Raleigh 
MARGARET BLACKWOOD: DEVRIBS: tc ete ae Shp wanda ace Oe bee arn e oe ea Charlotte 
WIELIAWE DOLOMAN LIBAN: <u, o%etu- uaa aavacatste: araie et genaeajate ert es tn wee Nea Pereira ind ae Raleigh 
AGRA WYETH DED DISH: og ode dee kaw Soa aoe ae hore ect aee mae Weg dn actos Greensboro 
SUSAN. DENISE DEL: OARTO 24-4:4-ac ace a Bonne Sb beta need deta Seba Wns Boone 
KATHY DENYNE DEMPSEY: 5. 4,4-y wera an ad geet Ace Wit as eet deb bo PNG ee ae WS Durham 
INGER Ke DENNY. Gia vrs ice gece ash 8G tl Ae ah are ae bd RG aa ad Concord 
ALLISON JUNE DICKINSON”, sc 4 dor gntw wees Bueennre eA acd bk o WOAOE SG ES Matthews 
MATTHEW JOHN DIKON:. ve oscty GG.5-5 eck Se alt he we lan ead ore Bed Oklahoma City, Oklahoma 
VIRGINIA: GILL, DOCKERY 3.0: 3.5.60 d Sew a ala ented oka 8 ree ed Rice e aoe Raleigh 
LISA DONOR RIOs ie 4-acoe seth sank eee EEO ah he Oe aS eae Winston-Salem 
JOHN WESLEY. DOSTERT: i555 2474.20. 0 5np, 958-3 oh Sha ala sD ara ate ales Ge Neate Fees Chapel Hill 
MARGIA-LYNN DOUBET <4 4.5.4 stew atnae-$ iat Fea ewle wae ee Oars Wa has Fuquay-Varina 
SHARON: KALE DOW 2%. 9.94. 3.hart. os Bee a Moss BO OT a le eae ew ae Angier 
MARTIN. SCOTT DRIGGERS ARG 6 ccnw de eee eee Va aewehe sd Greenville, South Carolina 
MARK MEVIN DU BOSE: «wesw ca noe eiret Goon baauw pet aie. Winston-Salem 
JOHN STUART DUPOY 253) tet Ad bets GEM ete oe eS 6 we he ee Charlotte 
ROSA. DERHAM DULA: <25cce- iw baka ee A ee eee a OS ates Durham 
MELINDAIDEEDS-OUMEE Re soda. 48 atti oe ee RE Eee ae eee Cary 


LICENSED ATTORNEYS 


JOHN THOMAS EARWOOD> «5. 0.4.2.o 6 Shek Or ek Saat Ge ak aya oe wee RE Raleigh 
DEBORAH LE DNEY 6-a58 f003ie 5 esa Se tne ity ete ass So ears meee Betas ae eee eta Charlotte 
Mark EDWIN EDWARDS: da:4.catoncaucew ee aas Se we oe ee dae de Soe Spring Hope 
DAPHNE DRAKE EDWARDS ......... 00000: cence eee e eee San Francisco, California 
MICHAEL EDWARD EGAN’ i. 64.2.60i-% S44 Pode ol hele sh he nee SSE Hendersonville 
PRICUIP ANDREW: ELON g.6-% on0e8-9 os Re AGI be oe Sele EOE SS ee ee Raleigh 
AMANDA GOELLER y.t.2 och rrtitt Glee h es ie thes Sie ice idee Sage whe apes wa aC Fleetwood 
KEVIN BLMOI .4-26.4 o4.tediew toe beaches Meet tea hae tae Hershey, Pennsylvania 
LORUVIBANNET TH EU Bitn:3.2.6.0-.s% dn. eee aceatre ee es be eee ea hes De kG Lear ws Raleigh 
ANGELA KAY ERNEST? 2.5.& be o-e ict thine D ALA ns aS ee ere e alee RE eee Carolina Beach 
KATHERINE Ey OVANG: c5:8 cae Sse OS oe oer He ele So ced ie oa Tabor City 
JOHN CALLAHAN FLVANG: iin 0 oad Sores es web ba ees Le ae a ee Cary 
HOLLY-JANE-FAIRBAIRN: ost icdh oie teadetaw oa Go wis onde eg BP he Ses ad ao ts Chapel Hill 
RICBARD DERE VALU cs & 15 ices A SAE ERA ERE RES PEL OTAGO ELGG Charlotte 
(CHARLES MARK PEAGAN gor S25 So bio, buss oe eae oe Po aE Oe ee ee hea ea Columbus 
JOSE ALEJANDRO FERNANDES 4.602034 ee eRe Oe OER eee See eS Raleigh 
ERICKA DELZEELE PITCH ccctw Jess 88 oo OS SARA. G ERE ERE DEO OED CROSS § Wilson 
PHIDERIKK DONNESE POLST: 4.0< ¢ cd kchuidie id dd gen eee Ge Gnd we ee eee ORS Charlotte 
PITA MONES foo ea whore = BBiet % dik aa ek fac hte Bins tana 10) 6 oa beg tazdhare gO aa Raleigh 
JOHN: GREGORY PREEMANS J.c.40: 646 dente ore REGS De hee BE Ae Ses Chapel Hill 
DANNY-NEESONCP UUMER SR os %we.o Ae hee ere Aan: wre ee Columbia, South Carolina 
ELLIOT ALEXANDER-© CS:.2% 24.9 Aaced- oe Peke ee wae eo ea haa ee eee Morehead City 
MARGARET VAGABEMS cat aagat-o po oe paed een ae dee eee oe een Greensboro 
ERIN OUZANNE CADDY .4.97tdegsed ie asia sed Seka be oh OR BASE aw a Norfolk, Virginia 
ROBERT MICHABL-GAELANT % 65. 2:ia nade pace Dawes ae ea a Ek Aan Wilmington 
SHARON LYNETTE NEWSOME: GASKIN: e454. a.4¢-2.4--- este oes ais Wa eee Greensboro 
ANGELACS GEORGE: vo. avin © do: tele pa ted ecg RG gee igi Wap tae oh ee ie a ae Charlotte 
PATRICK 1 GIGLEN 4-35 ses 4 oe oo 4h Mae Feed ae Go Va ene ee Matthews 
JAMES ROBINSON GILREATH, JR. «2... cee eee Greenville, South Carolina 
STEPHANIE ROBYN GLASER: so:h%au ats oooh oe hd tarde ek Go ee ee eee ae ee Pittsboro 
SAMCEG THADDEUS GOPORTH, 5 s5f509 slg G he oles ed Sle eS ele ee ee aiken tens Olin 
SANJAY RASIRKUMAR GOHILS 5 secede ey ead sie fons OS bala Ha wees Denville, New Jersey 
BIGPen SUS GOLDGRIER .(y35.4-09 a:1-2 oor tone 6 Wes oF Se Wo Oe ee eS Raleigh 
ANNE VE GOMEZ. «bocce g cb rae ete ae BL ce as A EE RRS ee OR are Baa Saxapahaw 
DIONNE RR AION DER: faccies tec ed eer eos Soe k we ee eee hee Winston-Salem 
JOEN DAVID: GRAGGON 4. ceed pita Sa A OEE ON ee eee ee Chapel Hill 
ANGELS REBECCY GRAN Foitnt.ci o e l we ae eee ee we be Charlotte 
PRICEY AGRA antes cats Scere lav, At = Mee ek ets BG 8 ee eh Sra we SRR Southern Pines 
ANGEL DEVON IGGRAY 2.065404 ba sons GPa PH ae a ae ee Oe Re care Se Raleigh 
PEIEIP TOI CRAY 2 ratte. eho Ree Nay tees lines snack A Mic hae ae Gan ees Ms ashe oe x eae Cary 
JENNIFER LANNE GREEN 24.03 jc¢ dad hae hin ee aa ae Bee Dae eran Buies Creek 
KREULY IRENE GREEN fos¢nty: 5/0 aOR Ey Be he ES CORRS ERAS REG TS DERE Durham 
CHARLES NATHANIEL GRIFFIN IIT 2... 0. ee ee Greenville, South Carolina 
JOSEPH CRENTGRUNKEMEYOR: fc. 074.4:0- 644k eect ob ie Be het he ees nak ems Raleigh 
THEODORE PAUG SUS TI0US a Sie 2a 4-0 BU ERA Ea oe Re we Kingston, Pennsylvania 
DOUGLAS, CHAD GEIARIP, «cae 2G ice eens OA he oe os Oe ena as ee Salter Path 
AMYOMARIE HACKMAN 4.2 ¢4-34.hs boas ook PERSE CAS Raber h date Deeds Gece PEs Cary 
KATHERINE ©. FINAN: oy0.cch 454: ssn Se 9. HR OLD Sw, WHA BRE GO Hee oR OS Shelby 
IBONITG I: HAIRSTON, <5.o.00.ta ruse oun ene ee eee eo Te 4 aa tee Ramat ee hs Raleigh 
HOBERT SCOTT HALE: ac tue Ok ae es A eS Sk wap ORE ON | Durham 
AMY JOYCE HAMILTON .4:4:5-402 turd ook em, ata oad S 4 her ee ee eo Sows es Monroe 


LICENSED ATTORNEYS 


BROT TANNA bition hae ails eee ea es had oe AS ee Gare a Charlotte 
WILLIAM ROCKEFELLER: HANSON: 4.a.c-sw ado eacsset ce eee eet OS hes Winston-Salem 
TIMOTHY lus HANSON? ctx bos ie Sl avd uri ee da oe kako xin oe eee ees Winston-Salem 
SAMUEL: DARRYE HARMS, Vs .cnacy ca heed Pate iad oo ae ee ed oe Arlington, Virginia 
KYGE ALEXANDER: HARRELG es arlene te ee ees beatae Bie, Sue Mite at how Bs ane es Durham 
JARVIS (LERRAINE HARRIS 4. ce fu Rees a ewe a ed oe ted eeine Ra ote Oe Chapel! Hill 
JERRY WRAHARRISON IR. 5-4: Sian aee eae oh ce ee Eee SER Wake Forest 
JEFFREY CAIN HART sv-6-54. 2 oe Sea ok ea adobe ood te teres has Eee TAS Charlotte 
KEITH LIASSON 2:52 2a.ooo cee peice Oe AES ara e ye ethe ae ease tat Hillsborough 
WIGLIAM WESLEY HAWN «2.245 out, b hk Sa Weta se ate Sas BASE WAS RA AE ee Hickory 
FRINGHOWARD ELAYGOOD? $n. d.libe cen’, 25a et ee aoe a Me eee ee ee ala i Chapel Hill 
RICHARD DAVID HAYGOOD: <b.6 caddis enasoker Sae aww haw ye bates Chapel HII 
HOLLIE DAWN HAYS. 5% 5-4: plex ogee A ae I ee a ae eS Charlotte 
KATHARINE BIRKS: HAZEETE xs, o0 ntl vciseniee Tare oe Pete eS Birmingham, Alabama 
DOUGLAS: MARTIN. HEBERLE: seo3) ine eteialer kee OV eA Aa LER ORE ees Durham 
JOHN: RICHARD. HELDERMAN ¢.205c 39s a are aaa eels oat alee hore ees Atlanta, Georgia 
BRANT JAMES HERIWIG 34221444 utadas cou tawotnd dt EERO awa Winston-Salem 
SHARON: NIARIECHEDMS: wd gata an rd Re A RS, la Boe ates Charlotte 
WILGIAM FRANKLIN HELMS IID 6:40.46 ¢c4d 2 cdS 4d eG46 4 OA eee eee Monroe 
KEITH DWAYNE HEMPSTEAD: 24.6204 tee ee a ee Pee ded Sedans Cae es esa Durham 
CHRISTOPHER, CHARLES FIERBST sic (ee mcrae Rae MS Pak ate ee ee Ss ee ees Raleigh 
GY ELIZABETH TIERRIOU onsen aod Seb k Saad Ss oe Dds hoe SAO he eee Raleigh 
JOHN, Wo IERRON: cc oxd etecra: fee ie ee Wa oe Wee SEALS DC RG eet Raleigh 
SUSAN DIANNE -HIGGINBOTHAM & 2405 ..2 6.0 G eG cet ede eed Vaden le we oe OS Apex 
JAMES: WELLES TILIA LV ce ois 2 tees ate ote eee RR Le Nee he week Matthews 
RANDALL DARRYL- FINCHER wit 2acie go bos Oe ia Se A CEA at een Boonville 
ERANG PHILLIP HINER LM <cevat oreo ch ao elee aan tas ohh ees he Paes Camden 
CHRISTOPHER MICHAEL HINNANT .......0 0c cee weet b eee reste ven eenees Four Oaks 
HEATHER DIANE HOCH © “f:u.¢tcctncle ys 68 pre kb ES ae ewe be Ow Dae Raleigh 
CHRISTIAN PAULSHOEL- a fea ak. eae how een ie, ee ee be ae a eae Charlotte 
RICHARD JENNINGS HOLLAR® 5S tee otis bo Ge ae a wie ww ee ae ea awk Raleigh 
M2 BENNETT CARTAN THIGLUBRS: (6605.6 fe 8c. eens £ dea eee pO EROS leGes Carrboro 
BEN SMITH- HOLLOMAN) Res te fo vebovch done nb lel ok eho d, aula os de Vang aie a ah ve Chapel Hill 
OSCAR MAXWELL HOLLOWAY II a oScueg. 4. od ES Pe ether St Ragin Aw hk AER SAN ROR Roxboro 
WALGACE CHURCHILE HOLLOWELIAD oir eines wa cals Reet ne ea be Las Raleigh 
EMMA ALICE STALLINGS HOLSCHER ....... 0 eee eee et eee tenet nee Greenville 
FRANZ FREDERICK HOLSCHER ... 1... ccc et eee ee ee ees Washington 
ALT OHN TOOMAND aj aint ®l Se cocE ehh s ale Hee Os NES 1S PORE CAO ie Rhos Raleigh 
WARK RONALD ARTHUR HIORN: an:3 chu Badvide dt Mak ace Gal aoe eee be abe ye tenes New Bern 
JENNY ANDERSON THORNE 6.4.0 o).0isk.g We ee ete See EWA E SRS EES Irmo, South Carolina 
ANDREW RAY HOUSES. 4.5.5.4 Ka Dee LS eRe ROOTES G OE He eres Durham 
DAVID DARREN HOWARD wise sie ink ae Sree Sea ea a eA ae Oe eat High Point 
SHERRY: is IU CKRAB ER a ise oo aes aaa cere ate ote a fee ee at an ee BA es Se We eo Charlotte 
GEGRGE DUDLEY HUMPHREY UID yc0c4o ood cr wwe oa oe Paces» be ee eS Winston-Salem 
KIMBERLY POTTER UND c4-3 8 ot end ole oho ebie oes Re Sea eueeeet 24 Raeford 
RELLY DAWN TURP: <a tecbira speech e aarncg acre set cetera ce Ravenwood, West Virginia 
W.- BRENT MVOR: tcetco an tba lat beat Su dara ee beaue to elon se ore tahoe et hae ean Raleigh 
LISA. DIANNE INMANG sca S oasis ow nate dae haa a Bg aes Ao Chapel] Hill 
STEPHANIE ROSE JAMES? “ei 0sict208 a tee ewe Ride Ao ee eee eae Fee OES Greenville 
CARLOS EDWARD ANE $ies..8 Atesteaicdey btw aegcd a dub hve Bla Ale Swe Ba OH ae High Point 
‘EAMMI MARIE: JELOVCHAN” < 02:6 4s ec DRA a doe a OSA SAE A A ORE a wee Wintson-Salem 


LICENSED ATTORNEYS 


DUGAN He JE NIING c'stencn ek ee ee eee asa baa eee pe OUR Ae al be Geen Raleigh 
JENNIPER SUSAN UERZAR. << 4cye fy ig ba ae awedle an abe pee et & hdenee eae Winston-Salem 
JENNIFER LOUISE JOHNSON: $4.4 @ os dus Wee Ae es Be oh eS LORS OR ee Greensboro 
Houcras. BRUCE JOHNSON, JR: -cnacay eee feats das ba oye us Sa eae es Beg Se Be Clayton 
TRACEY: LONG ONES: cxc.nc9 ood: gun eee ns Se ee SS Bee S Gad eau GR Rees Apex 
MICHAEL ALLEN JONES: 2 -¥:k:.coteaiden ae Biers os See AR ee acne pe aan See arate aoe Kenansville 
PERRY WINFIELD UONES «(hake ewes sind 8 See ee eee eee ek ee Raleigh 
Keily BROOKS JONES: <3: si eos Sia HH al a ee ed Sa 8 Chapel Hill 
MPAGAN KATHLEEN JONES. -> sve ucts ea led e EA Dew a ete te hea 4 oie ds Raleigh 
JARR BU KEITH JONES: dose gcoaisie a. aad iee ataes e918 bok tow ten eas Spartanburg, South Carolina 
MERRILL. GLENN IONE SO Ls oe.0 cdc fence WF heen Soka tol, eee ay DT haha oan! Pade Grifton 
GENEA JONES. UR. st. o-e digi ne eines ee ew Lae ee eared Gas oes Charlotte 
ROBERT: DOYDWONES: UR: sol Gh ten, ae ace A ee howe Ee eS Buies Creek 
JERRY DDONGORDAN:. o-6-0 1:5 3-9 hui A AR eee sen Ke ow need aa oe a ds Charlotte 
JO: B LEAN ORDAN 56x 4ee wo oe Ee Pe oot Ae herd wae ee ee ES Midland, Michigan 
WILLIAM VINCENT JOSEPHS TD .0.4.4.03 seas o oOus ow Seed cee ee ees Loris, South Carolina 
WENDY URE WOYCE. 41206 bled-b acd ot Oe pe Se oi ee a we Bie RS ARE Gastonia 
JOHN DENNIS DOVE 4 eco ye Gicdld Greet US Ga eat wet Hae eae are Si eceaee EOS Charlotte 
AUSTEN “DONALD IUD vice eat ere nhgs ea S la ee we ae Paice Pew WORE Greensboro 
TAMA Ay ete 3 Ox Sg BOAR i BO EI OE eh Charlotte 
Davin DEWITT KAGISH : 3% justice 4 he ated So ee are at ak a arhyeee wae ed Raleigh 
DANTE iG ARATZONBACH toc se.u tt are Sa ee dies oa ae Gee ns Be Se aed Winston-Salem 
CHERYG. GY NIN ICAUPMANG cor fuseate Boa ees -b Rb mae btn ue Mk ao BAe Se ae Bena aed Chapel Hill 
WENDY RAINA JOHNSON KEBFER i. .008Acce4 vaca Reda sea tie web aw tae eae Durham 
JENNIFER: PURPICER: «¢ .a:0 sacar ked- sib eee oS Bees aes Gray, Tennessee 
CHRISTOPHER Wie ROU <3. .23..005 42 a:gee eS ea oS eh aw OS Se PRA es Winston-Salem 
SPENCER bly MEL a gicd ki d: bodied oeoy vate aes AAO SS Hack eee ee Rte Bam See et oes Charlotte 
ROBERT“ CHARLES KENAN Otte. 94-168 6.5: 05 dot seats Se OER ate Dee ON ESTER SS Burgaw 
WORTH ALEXANDER KENDALL DRS 46 ius be hey Sha See peed a SO AES See eS Ss Charlotte 
CARISTIAN- VIICHABL. KENNEDY, Since id bene oe ee ee Se ee eS ae Cary 
PAT WINSTON KENNEDY 5-5 o's hos Save Owe a eae eee ee eh es Winston-Salem 
ATEXANDRIACPINKSTON KENNY God 06 5-650- ole Bts Pach sha agg oh OHS GG See ees Salisbury 
BOBBY KHAN 6c tee Ge ete ek ea es Me een en te Charlotte 
JAMES Ws KILBOURNE CUR). . sciccveels thc gar dre acetal eo we tend este lerend tyre, ae fod, wae eh arse RAS Marion 
DDAVATRA TISHAUN KING < 54.0204 wea tia net ade ya divs doe oad boclae oar Raleigh 
INORMAN FP RANE RIIOK TR de vecods ataccy Sestcn Are BAe oes we sd Ad ate SS Ab te I Winston-Salem 
DANIEL WILBERE-KOEMG 4 ccton acdey do boa dant a ee a ee Greensboro 
BONAR IG, KORNBERG i oso seue so ee pal acu ate Aa ete an we ache a ee aaa See he ees & Charlotte 
CAROL As. KOZAR ‘2 och 5) oti 5s be rn bade Rea aw ae OR egy Ae eae Raleigh 
ELIZABETH CHRISTINE KRABILE pin Pais ee BS eke SER OER OO RAR OLAS Chapel Hill 
NANCY KROGIKOWSKD * aie Sed ok bl ose bah bot A eR Da ee? a Durham 
ATEN ERUCE KRONOV E> ot. & flo gst See tino SP Rk Se BRS Ste hE ea Charlotte 
STACY CHARCOTIN KULA: 60.08 236 ee een Ah ee Ae Bn ee ORR eS Chapel Hill 
ANDRES 52 KURTA: «14:4 cracts6 Ae bine A ek & eee See aban Winston-Salem 
SCOTT du WVANC Gress Soak Ang tek Ra kh oe Pe Ra ee ae ee ea Fairfax, Virginia 
ELIZABETH VANDERZEYDE: LAP OLLETTE. 6 34.4: «<.aleta-db0.d- 40 EOS Ae ore e ee Greensboro 
JOANNE LAMBERT $6 Gstee bt eda prank Sale aE AR OR a ele Fae ee ee Re Charlotte 
WIL DPAM: FRANCIS GANBo.2 doa 475.23. parelacd utile donk See um he eae yh bah wl dab he es Raleigh 
Riva CIGAGE TH: CANE oes cock ee hk aera ara AOE Sage Sane eae f Durham 
ERIN ELIZABETH: LANG o0-:.<.0q.scac8-oget Mee ee Jr ay eae ae Kennett Square, Pennsylvania 
NANCY ELIZABETH LECROY oic,0.0/4% arnt jack g 2H8 Pee pee hee ea ice gee Oe Lexington 


LICENSED ATTORNEYS 


WMYRASC HANELLE UBARE 09.04.03 traps a Sek BY a Oe NS ee ee Durham 
JOHN: Es DER ~ 34.2:5.558 cos oe OE Oe Re Hyde Park, Massachusetts 
ROBERT Ac LEGGEIT UU ick. nategste eee OHA ADR A  e GAL ae De Dace Cary 
SCOT Van GEO iam et ete tek oe REE rh es SEE es eee See Chapel Hill 
JOBE Be LEVINE: Monin Gana hh ees OPA Diba Oe RG Sale nies ye ese ave ee Burlington 
BRANDON KLE WISOEN 0.62476 eec po one bot Boma ead Mey eee ee: Huntersville 
MATTHEW BAXTER DIEBLER stp hector de Od ee bP aw el Oe are Charlotte 
KATHRYN Oe UINDLEY a:a0 8.2 ana we eeu ene Bee eR Be oa ak Sa oe en Browns Summit 
DAVID CHRISTOPHER: LINDSAY sigs ctw an oa ee Sew ae CA ee Durham 
BLIZABETH ARRETD-LIPPINCOPT e524 8058 4 vi eeu ee se wee atte ale ee Chapel Hill 
THOMAS ASHE LOCKHART cd Ry sive aie adie once Sg he ee oe ee ang Sok ne ae Raleigh 
DAVIDAIOSEPH LONG: 6.40.0 dass ucerts.os ew ot pase Ore eas, oe eee Winston-Salem 
WEARTA WOOD LONG: cise hose aie eashire nfo lets, acdsee wh SS tee rch hae Ay Sar. ac Bea Concord 
NAGE Be HSONG SU esc eh Soe tues dar eos bho hed a Onl s Gale ache Bete Ree Concord 
KATHLEEN KANABLE. LUCCHEST: 24.4 dds SiG Se 9 we fd ERGO ie OLE ee Matthews 
LISA Mi. LC RASIR Gs ci tata tive eo bo gen ds oe Oe aw ae Ge oer aed PE dS ONES Raleigh 
RAMONDA GHRISTINE: LYONS: tcc Mad dale eS. oa HS ahs OO eee WR Kernersville 
DEREK Tac IMA CR asin dhe Wis dbhd va dnnchtd Meet Bhs asd SRA aE SRS ae eG Morganton 
WILDIAM BARNETT IMACURDA. » latee: cog i peacis Rke Wa Be 0 RA & Spare eS Meanie a Charlotte 
JEPPERY JAY MIAKEBVER s.5cs-ex cee eS ES Oe ba eH wd ee Rockford, Illinois 
IMELODY. Vx WIADONE ~ icc .ccuoh Seven he. Wire Bete Mas: Resi a Ge ee ak hae re Carrboro 
JAMES: BRENT WIALONEY® cdeicanaiest son Riis Wt At BS EG Oe A EM Phe Jefferson 
WILLIAM KEENAN. MAREADY OR. cc toann-odduie Pewee date tari sawewaws hres Davidson 
GARY WRISTON MARSHBURN, JR. 0. ee eee Winston-Salem 
JAMES ROBERT MICHAEL MARTIN 1.0.0... 0.00. cee eee eee ete nee’ Winston-Salem 
DOUGLAS PERRY MATHESON 3d dio drtearnm de iue dp eee aaa ce tks Buies Creek 
LOBNA-be: MAXWEUL feito aeitatcneG ints angie ae ek Ss a ae Sa ee Raleigh 
BRIAN? 1 NEAVE: ax buco teas Facetink de a hee ene eens A Auburn, New York 
PINN: ELIZABETH MAYER: 2o.5:9; 5d 60k 8 Gian ha eis eas ES Boe Pore es Highlands 
CHRISTINE HAMILTON MCCANN ....-...00- 0 ccc cece eee vee eee eevee eaee es Durham 
INGRID “OLSON MCCLINTOGK 6 ce pice heh do Bes Ban ese VARS A ea ae ee Charlotte 
KATHUBEN- Cs WICC ONNELL, 3) sue 245-8 cenit aes i Wee Chetek Bee ae ye eG are Raleigh 
SHANNON TOVAN MCD ANID -cgucak fee B-teden Gia ae os eae ona WES St. Louis, Missouri 
MELISSA LYNN, MIC DONALD css soocacdes. bo set ete Loy oe eae Blk de ee Aw Fee Ss Randleman 
COURTNEY ELIZABETH MCGOVERN <sc¢.4 08GB OS bee es OLS eR Indianapolis, Indiana 
MARIA DANIEU MCINTYRE: 6005 atari ib eee Aes eA EE eS Chapel Hill 
THOMAS LOWE MICK BR eRe seg hc achiaee hid Ae teihre 2 es A eee Buford, Georgia 
ELISE BRAILSCORD: MCLERKIN 5.5 :ctuxd oat oatiwak ees beatin See tree a Stace, bs Charlotte 
DIPTRICH DYE MGMILEAN: 6. 3o-0 Viavin Sd 2-Giet cack seealGee wa dis baeeeaa en earns Durham 
ROLAND: GHIO MCRBYNOGDS 625 Swat oie & wine ivi eae aoe hole Be aha Chapel Hill 
STEVEN THOMAS MEIBR “coke hoxton gan, pd eee a hee A wale) bas Charlotte 
SPEVENAL NIBEAMUEN, scwottdcote hae eGh 2 Se be ete ee pi outed we ES Chapel Hill 
PMY ICILBEN: NERTIOR s.5ci sec gouk acta vk oP ee aren winin ibot: h, S oles Oe des Cd eee Charlotte 
WILKIAM CARUBTON METCALP -o.500% 0.e's 4 we vhs Ob bee eB a oe heh ee CA GRE Fairview 
PAUL ANDREW WVIBVER.. <u pcxne kw aoe we ela ee paced ana. Seg nda te eee ee eed Garner 
DIONNE LEE MEYERS ......0 0. ccc eet ee rete eee eee nes St. Thomas, Virgin Islands 
JENNIFER BRYANT IVIIGAK. cdg SAudcd race Mow nse ein halal ud Se deol eB sb Rohwesacah, dei8 Re Durham 
PINDREA DEIGH IMILGER:: <.diencsy wlan tows bce eve ve dvs 4 Ee AE oe ra ON te Eater Stanley 
MICHAEL Ws MIGUER: :¢36-) vy de Sao RP eae eA DA ee wkd eeeiaes Stuart’s Draft, Virginia 
DEARSHALL: LIDDERIAVIILL ER I so Be Be, oe hee Ea a & erin ee eee Be Radek a ee A Coats 
ROBERT LERRBU MIENDR: xicracds BN wee AOE a ES APR ERS eS Chapel Hill 


LICENSED ATTORNEYS 


MAND AUAN NEA VIINGO: ..2.4 00.6 Baca ee eel he a oe Ravine ree ae ae dm seit Durham 
MICHELLE MINNICH: <ci025.% oina ee wiee aly pew pean ord So ame hee eo Winston-Salem 
XN Mi MIZEETe onc oaths where oe. hw Se a eres En OS ek Ee Oa heres Chapel Hill 
DEZVMONA JOLVE-MIGRULE +.c:0 f eaweand tebe ew eons to oc Deas bias wees Raleigh 
PHI UAMESINIOBR : slee s03-4 6S ete back eee a sh Eo ed we ea St. Louis, Missouri 
KIMBERLY GAIL MONTANARI ......0.000 0c ct eee eee eee eee Winter Haven, Florida 
STEPHANIE RENE MONTGOMERY: 0.040 ee oda ictal se eee ce eee eee es Durham 
KRISTIN ss MOORE: 6.2805 o rene aoe Sok tee Cae te ad diag Gee eee ae Arlington, Virginia 
JENNIFER: WAYEAND MOORE 5-31. ge Se AR Gee Oe ee ean ee Ree S Raleigh 
PIMOTHYGICAY  MIOORER: uneano ios cee hb A ian ee GOR ORE AVS Sos Monroe 
EmWIn: HOLT MOORE: IID o:5 oo.:e oaceo hts eb ein oe SOR A ere Lexington, Kentucky 
HELEN DEMUTH: MORGAN: 35 sels 60-6 ev iene. Rohe whee eet eee ia Raleigh 
ANTHONY HAL MORRIS”: i050 dnd Seether ark ae A es & Ee ae ds Carthage 
THOMAS MATTHEW: MORROW: «0/540 2:3 cg 6 ea ad a ek ide SBS aes ae RE Winston-Salem 
JOSEPH. WILLIAM MORTON: <4.5.3d9: hie. Hobe FE he BPG SE Rone wa ad Jacksonville 
OPRICEASY NIORVAN « Sete Sale testes Seah iting EGONGA Ree ote SR Ran a eee a Charlotte 
WHTCHELE ROLAND: MOSS oe 2c barn ackoys Sa Suara eRe ae eh We ae te a Sylva 
JOUN DOUGLAS MUNDY. 4.32402.442 oN haere ale ee eee eee ee ee Oe Black Mountain 
JOSBPH: ML. MCREUY ois. are dk a ere Ol ee ee ee ee eS Chapel Hill 
THOMAS GERALD: NANCE AD 2.20 gcd oxi os + Oe By Ae 4 Ooo a ote tae Greensboro 
JAY STRPHEN- NBISEN: !no-0:bane. cr Goe Sade eae bet Gora so a Soe be ae Wilmington 
GRETCHEN RIDA NELER 2 n@ tect sews @ edish a Cea ae oe ela Mae Se ig es Charlotte 
CHAPNE M4 NICHOL) 3 <node). bales aueate os Be a ah oe d Men Pao ee ee aes Durham 
JON GARTEXCNUEK OLS e623 fd 2 te ot oe ate ele ES SRE OE OR Ue ee Greenville 
JOHN: WELDON (O PUBIAN: +03. a5 xciew Kon we dee Aaa Soe ee Se ete Sa Winston-Salem 
JEFFREY CMOAKES 4 ncaa owed Hh w od KOE SOSA S Baton Rouge, Louisiana 
JAMES RS OUIVIER  tcaeo eaves despa teak Raacat at od &: @ Ee gh ew eee ae a eR Bs oe Raleigh 
TIMOTHY RAYMOND CISWALT. & cicbuted-dikk salsa Soe oe ee Oe POM aetna Paani shat Erwin 
HEWSON LAPINEICOWENS: 62a ne oo ote ho BS OES OO OV ewe EEK Charlotte 
Gay MICHABI. PAGE <<. c\ 60d S ypc ats e% aoe aes ORE aS Se ee ae ae pede tages Cary 
TROY DAWSON PAGE -a.2 eto gat Vat Ca eee aoe aS iden dak hale ae ae ee Ae Chapel Hill 
JEPPREY MICGHARL.PALADINA “3 «Wed 2i/o05 9 bh ere eae a aes Aliquippa, Pennsylvania 
STEPHENS LRE PALMER ecr2 © bois oie aw oe ea ate ow oe De Oe es ad Se ak Hickory 
DELEON (PARKER, J Re Gideon be 4-2: 28 dete ten OO how whe be ea ie et Ste eee Rocky Mount 
WILRTAM. STUART PARKS. i e504 Bard 225 is peeled bin be neha eee es US Mooresville 
SHANNON LEE PARRY 6 i-854.4% sues 2 aed s meds Se-oa e Oe See Seed Charlotte 
VICTORIA INA THATIECEEARSON sie ded 9. ic ed SG 8 oe Re ek Re ee i ee Se Matthews 
ANGER YN PENNY 4.9.0.2 dona pba d Vk Pach ss OA hw Be genie, aah eh oa er Apex 
SEOtT LAN PERO ak co. oe 5 cad iwmre nage Meee sarees liu gy tee cea ee Gossett Charlotte 
NICHOLAS. PERRY ac 6. ley cola) oa ave Sb4 4 Ee A BESS Rh A Falls Church, Virginia 
"THOMAS: WAYNE PETERSEN: a6c0s-6-6-28 doe AS We 4h on og 2 ee ede as Durham 
ViNMMACALAN PETTUS. 2c) o Sore. & ei eee Se oe win ee Oe ee EERE SS Pinnacle 
VARK OUIN, PORLKE wcu.8 ce 2a 5-4 eek dee 8 BE Od Ge See OER E Tae es Charlotte 
KAREN BDWARDNETTE POPE): ¢.c.acx ca £ oie hee eee a ee MESSE RR eS High Point 
BETH SHEBA POSNER» & js'u vain hte ne SS: Gal dues eRe e ee Oe ee are es Chapel Hill 
RARTIN: DANIEL POTERALSEMT: :225.0¢.5.6a07 sion eee ahd te eS ote oi Mn ree Pek oe eea Raleigh 
N. RING PRATHER cu lt aes ot eae bok ER EEN UR Re elena Seas Cary 
ALAN MARC PRESE Ds. «tore coos be teew Saeko A BEER Vl ea Ei Oe Ss Se 8 te Raleigh 
ANTHONY SCOTT PRIVEQTE.. £s24ng-o16 Soy a ee eee een ect OURS SOB aes Troutman 
PAU ANTHONY RACE O44 aod oie Cans owe a oe Oe Coe pels Gare aes Bahama 
MICHAEL EUGENE RADEORD :scctrtis le i eee ba ee eee eee eee sees Asheville 


LICENSED ATTORNEYS 


PEISON PALMER RANDY ud Gaede dduse Gow hal diene cahatetenssed athe pian: Winston-Salem 
WV ILETAM: IEVIN: RANSOM See4o Ss avec Stale tvs Gh Mek: poh kee hate beak Seecea ace ae eats Charlotte 
DAVID REDDING? 6.5: foie dod aep andar qeardg-ardesrdtle>hea dd dase areas Winston-Salem 
PHERIA A VONNE REID: as 5.g-5 antes ev-d of wince ep vw Wc Re dea Bower ace decd we ahead Chapel Hill 
BULA UTHERIDGE: REID: s.8 gcc. denne. 4c cobog tests gp traste dk Dal erae get nce di peda Boa Elizabeth City 
THOMAS JACKSON RHODES) JRe 4 ds2y.620hig Veh wad aowind Gad eae hee Sone cabs Raleigh 
BRIANNE RICCI. ..cectiotsny, fin erauice pus hace, Sooners Seats cued eet ona eva eatin wiained Tee a Greenville 
DUZANNE GAIL RICHARDS © cave tidy Silee twin dedewies dts d denned tedidudteacna ate earliest. bed Durham 
PATRICIA: FID DIGK © 5 sy a:.4%ec4: sles Sart. sd a-anet Bun fh ai-Ginee Bate aed mae EIA East Lansing, Michigan 
GREGORY THOMAS RILEY “tarp aduieG 68 Ak A. be brane Gee Re oh Gtalane ed wee aad Raleigh 
RICHARD THOMAS RINGLEY .......0 0.0.0 cece cece teen env ebenyeneney Charlotte 
CHRISTOPHER MICHAEL: RISER “ay joe sctuce aw eae ash 6.4.0 A eae ae KS AD Bane Highlands 
RICHARD JOSBPH: RIVERA 15: acim-Pavnceve yd ete cecets how Boa ted ele aca eb aebder ak Winston-Salem 
JAMES CARLTON: ROBERTSiis tig. qeisea dis eae te Sais wee Oe hoeehow hm acount whee Charlotte 
ERIN LEWIS: ROBERTS 9.500% cud eth tute thee Wig aidermlan ase Sardepede tad Gideon Sine hae ieee Greensboro 
ANETA MARIE ROBINSON ......... 000.00 eee ee eee neuen nus Hamilton, New Jersey 
THOMAS T° ROUPAS | J iis c'e pond orash uae wate A Wd wap wlaciedenthd-daaive eR dein dk eek es Greenville 
PAIGE It. ROUSE s.4 Gtasen ich ahow intwe BS seth a dace ehicauncd: adie eee Sh oth Beate gal, weed Goldsboro 
MICHAEL CLARK ROWLAND, JR. ... 0.00 cece eee edeveusecsevtveuneveeneus Siler City 
TEVNIN IN PR os 2 oink Gre it Yow Sete Lieptaalvest d.cgecte'y So dediais dik Aron wemmeiG cae Dis ae ame ahne Durham 
DAVID: PALMER RUSCHKE: fv. g25 dod 4. 4 9 oe Be mal aX de ank ok weak Baltimore, Maryland 
OHIN Poy Us UD 5s fu secad. ip oh Aen ace ate Ae ta cae Uh ty Pe asta neers te ap alth cen Bastien ce eS Charlotte 
PATRICIA ANN RUTHERFORD .... 0.0.00... cc eee eee vee e ey eb eben nenes Jacksonville 
CHRISTINE WARION VAN: cy. ace wie oko pen eae ROR erat edith thei ew blk Row eto Chapel Hill 
TIMOTHY JOHN: RYAN: oc. @ ¢-o-sch G0 See ip hartwrk pontia nd gle oe gar acwiad Hyattsville, Maryland 
JOSEPH JOAQUIN SANTANIELLO 2.0.0.0... 000 cc eee cence ene v ee neeneney Matthews 
JON ATAN COMAD AU ES: icp Sneed cele ie eed diacs cee el aed Gnctty eats SL Bt EN GA oats Carrboro 
Din WANN AUS: 3.0% ining dentate hues st Can duccinnctice oe as ah onic wah ara Modes eee oakes eke Benson 
BRIAN UUDSON OCHOECK pasavea wens <a « yuh bas wat ieecn Ged. dee Charlotte 
ANDREW Gr CHOPLER @ xaos § fier Gai Se Gate othr. dace tee gow eet acne GON eae acne. 2 Chapel Hill 
EDWARD HARRIS SCHUTH ....... 00000 c cc eee vec uceeenveneneenes Winston-Salem 
NIATTHEW: AARON SCHWEIZER: ic.¢.05¢. 6 tjex a gen dace. ant ass oe ae ca kW ohlahcienle ina Raleigh 
DAVID: MCCLAIN SCHWEPPE, ID i ics 5.4 eiesv.n Gowaiv ore od sw he Vg iw Bech deals boa noe Raleigh 
CONAN LEE SCHWILM ........ 0... cece cece ete een n ee nn eenenneey Charlotte 
WARD DIGUGUAS SCOT sitse sia: se anne xin te Gp ck tue we Reh et Sed Ba Beh etal Loe ced de Vaasa Asheville 
CORRIE RITTERBUSCH SEAGROVES ......0.0. 000 ccc vce e ene eee eneeuns Rocky Mount 
STEPHEN EDWARD: SEB <6 5.0.65 ,0 havc hare Oeeare 4b Abi OM Ae eee Re Grafton, Virginia 
} 8) (815) 0 21 0) Cea a a ee Buies Creek 
SUSAN Es OE RAD ec bach bua ete d ech eck: soared nent dearest hoe core. dae GA ea Charlotte 
ROBERT EVERETT SHARPE, JR. ww. eee eee net eenvnnnus Burlington 
ANNEE Cc SHAW viet: Gay p. hacw ly aeila 2 tne arannie acute au tee lee bhenr eats Falls Church, Virginia 
JENNIFER EVERETT SHEA 0.5.0... 00 ec cccceeeeveveecendcveteecbecena, Charlotte 
COLLBENSSHEA: 6 Mod-5 Aub cd eset 16. oe bed, og goat gh deste yi peav ea ONG OE sed acts eledorea' Raleigh 
PMIEY JOSEPHINE SHEA: ccc Geicata oy ae era titedose atest ce te i pale eb eeee a gk bon deck Beek gh Raleigh 
DANIBE Fo SHEARBER: oo5 Var ie ha dog ope w aus Ge dednk Moeine dab Aigatantda ' Caloenenes Burlington 
GINGER SURRATT SHIELDS ... 0.0.0.0... 0c ete cece eee e nee ee nee ceeey Greensboro 
DAVID EDWARD SHIVES ......0. 0.00. c cece cee ccceeeveceveutnneeeceuue Salisbury 
MEREDITH AMANDA SHUFORD.........0. 00000 c cece eeueeyeueunennceas Lincolnton 
BuSTEPHANIE: SIEGMANN 16.4:44 GAs Pace yb o-95k kh hes Sas a ae Closter, New Jersey 
PRANKIED WIN: SILBER: cosa cfr ate a bhidsie ale ort oom WS uh Dew dew, Benes ution aks ack Ba te Raleigh 
NANCY LUGIGEE SILER® S6a.¢- hei sigaew Stein geo tee es CGM. oo echth eras nad Suns Re ahh Franklin 


LICENSED ATTORNEYS 


DAVIDe WALTER DILVER':. 3 2/0 8 oo Gcteewtgi, he aes AO eh ee ed ar how Greenville 
WEARVIVINN GKACGS -+ 3-5. cer? eigak wanes Euexa Tupion Geek We Gee ein PA pe SN adlet Charlotte 
SCOTT THOMAS SLUSSER:<6.2.c4ech cn beth ee eb eA Behe Oe eh emer eds Matthews 
KRISTEN ESTELLE SMEDLEY s.2.4 o g4dca0on wa aes reared sth ons apa ang aneies Charlotte 
CARA LEA SMITH: acc n be ee eae oO nes Ree oe oe eA eee ee Uae ae High Point 
THERESE ANDREA TOMLINSON SMITH ........ 0 cece eee eee ee ee eee e ene Durham 
SiGMNER: NADINE COMITH: 33 4u occ bo bho 2G edhe be eR OR ee EA os Charlotte 
CUNTHIA DAVIS SMITH ftisbe bn Be 6 OE ee ee EE bah AS SUE VAS A Baw ee Rowland 
PRINCESSICHINIRE SMITH” oSnc duct kta) eae ee AOR ea Pe Oe Ws a a OS Durham 
SeVIURU ANDREW OMITH 60-05. 0 oe aie RES oR ORG ea eek ae eR 58 Raleigh 
SIGMA SELENA-OMITIC fu vs-5.d.4 sep abi arent WA Sieh SSE Ogee Eee ee Hope Mills 
DOCCLAS Ac SMITHS 8) 4c cku.a 2 de gare tek a ROE OE ee Ae eee Bn aes Dublin, Georgia 
STEPHANIE GONZOGND 23 cducoas ou. See Gee ee ae eee ea ee OS Nutley, New Jersey 
RICHARD CLARKE SPEAKS << 60)-8s@ Se Ae RE ER BW GES FORA OE OS Buies Creek 
RaNDA HEATHER SPIKER ditt ts ee oe Ata a A ESAS OESA POW Be ed Greensboro 
THERESA: MARIE: SPRAING 4.4:45ceue ele a oer aie aa wk Ged’ Gol doh Ee Ae PGR Whee Winston-Salem 
MICOAEL ANTHONY SPRINGS: ccctc-o:s osha 5 2S we Aaa tale vee SO ee as Durham 
Sun A SPRENGER cane eth 44 wees Steed ee eed Th eaten eae Raleigh 
DEBORAH RAE: STAGNER «cobach 42.4: Gtet a ba he Aw wees ee ew we ew eS Sanford 
RiGHARD. PATRICK OTATION cs Shed ven be. EDA Ss 4 OAs SRR GS PK ORE ERS 8 Jamestown 
DERER- BRUCE STEED cccacc-eaetneee Po A ee We an NO Bie eae hae sere -H Burlington 
CARRIE AMANDA STEIN: aden cece Sos. 8 cose oe ie A re ee eS Se hee Raleigh 
HENRY. LEONIDAS STEVENS LV sieved tee Gey oad Ree ee ha alee isis Clinton 
WILLIAM TODD STILLER MAN 1c.t son ade deters duels Ges Wa a aie ea ee ee Winston-Salem 
JOHN ADAM STORER: > c.c-4:2 sivas. fs PO MGs he Ee ea oS ee eae A raleigh 
JOHN JOSEPH OLOUT scot cra Oe wee ad be ae Ele oe A Charlotte 
ANNETTE WEBB STRICKLAND: Gi vucAccieii'n ik ak eo Bee aes: HA a Ree ea Hookerton 
SOOT PHOMAG SO UROUD) cane terete aaa ian bank $e OD Nuk dal tude aces, en ees Kinston 
MITCHELG GLENN OTYVERS 605. 406 enced. kan rece Godles w eb Ree eS oe PR ee PES taleigh 
MICHAL. TODD: SCLEIVAN: 43-5 hoe eerste eae eee eee Raleigh 
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September, 1997. 
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Executive Director 
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STATE OF NORTH CAROLINA v. CHARLES PHILLIPS BOND 
No. 143A95 
(Filed 6 December 1996) 


.Jury § 219 (NCI4th)— capital trial—death penalty for 
accessory—juror’s inability to impose—excusal] for cause 

The trial court did not err by excusing for cause in a capital 
murder trial a prospective juror who stated that he could not 
impose the death penalty on a defendant who did not pull the 
trigger after the venire had been informed by the State that 
defendant was not present when the murder was committed but 
was an accessory since the juror indicated that he could not fol- 
low the law regarding the death penalty. N.C.G.S, §§ 15A-1212(8) 
and (9). 


Am Jur 2d, Jury § 279. 


Comment note.—Beliefs regarding capital punishment 
as disqualifying juror in capital case—post-Witherspoon 
cases. 39 ALR3d 550. 


Religious belief, affiliation, or prejudice of prospective 
juror as proper subject of inquiry or ground for challenge 
on voir dire. 95 ALR3d 172. 


. Jury § 123 C(NCI4th)— ability to impose death sentence on 
accessory—not attempt to “stake-out” jurors 

The prosecutor did not improperly attempt to “stake-out” 
jurors in a capital murder trial by inquiring during voir dire into 


i 


IN THE SUPREME COURT 


STATE v. BOND 
[345 N.C. 1 (1996)] 


the ability of prospective jurors to impose a death sentence on a 
defendant who is an accessory to first-degree murder where the 
prosecutor informed the prospective jurors that the evidence 
would show that defendant did not pull the trigger but was an 
accessory before the fact, and evidence of defendant’s status as 
an accessory was uncontroverted. 


Am Jur 2d, Jury §§ 208, 267. 


Comment note.-Beliefs regarding capital punishment as 
disqualifying juror in capital case—post-Witherspoon 
cases. 39 ALR3d 550. 


. Jury § 158 (NCI4th)— capital trial—reopening examina- 
tion of juror—inaccurate statement—good reason— 
peremptory challenge 


The trial court did not err by reopening the jury voir dire in a 
capital trial to allow the prosecution to exercise a peremptory 
challenge of a prospective juror it had already accepted where 
the juror told the prosecutor that he had no personal feeling con- 
cerning the death penalty but later told defense counsel that he 
personally could not support a death sentence, since the prospec- 
tive juror could reasonably have been deemed to have made at 
least one incorrect statement within the meaning of N.C.G:S. 
§ 15A-1214(g); even assuming that equivocation as to capital pun- 
ishment did not constitute inaccuracy, such equivocation itself 
qualified as “good reason” to reopen voir dire within the purview 
of § 15A-1214(g). Once the trial court reopened the examination 
of the juror, the parties had an absolute right to exercise any 
remaining peremptory challenges to excuse such juror. 


Am Jur 2d, Jury § 279. 


Comment note.—Beliefs regarding capital punishment 
as disqualifying juror in capital case—post-Witherspoon 
cases. 39 ALR3d 550. 


.Jury § 260 (NCI4th)— peremptory challenge—Batson 
inquiry—third step reached by court 


The trial court did not fail to reach the third step of the 
Batson inquiry requiring the court to determine whether defend- 
ant had carried his burden of proving purposeful discrimination 
in the State’s use of a peremptory challenge where the court 
found that the State had presented neutral, nondiscriminatory 
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STATE v. BOND 
[345 N.C. 1 (1996)] 


reasons for excusing the juror, overruled defendant’s objection to 
the excusal, and denied defendant’s motion. 


Am Jur 2d, Criminal Law § 684; Jury §§ 244, 246. 


Use of peremptory challenge to exclude from jury per- 
sons belonging to a class or race. 79 ALR3d 14. 


Use of peremptory challenges to exclude ethnic and 
racial groups, other than black Americans, from criminal 
jury—post-Batson state cases. 20 ALR5Sth 398. 


.Jury § 260 (NCI4th)— peremptory challenge—death 
penalty hesitancy—race-neutral reason 


The trial court did not err in finding that the prosecutor’s 
peremptory challenge of a black prospective Juror was not pur- 
poseful discrimination where the prosecutor stated that the juror 
was excused because he expressed some hesitation and appeared 
to be concerned and worried when asked about the death penalty, 
and the prosecutor accepted eight African-American jurors who 
ultimately decided defendant’s case and recommended the death 
penalty. 


Am Jur 2d, Jury §§ 244, 246, 279. 


Use of peremptory challenge to exclude from jury per- 
sons belonging to a class or race. 79 ALR3d 14. 


Use of peremptory challenges to exclude ethnic and 
racial groups, other than black Americans, from criminal 
jury—post-Batson state cases. 20 ALRSth 398. 


. Robbery § 77 (NCI4th)— armed robbery— intent to deprive 
owner of property—sufficient evidence 


The State’s evidence was sufficient to support a jury finding 
that defendant intended to permanently deprive the victim of his 
car so as to support defendant’s conviction of armed robbery 
where the evidence tended to show that defendant and an accom- 
plice kidnapped the victim and his sister in order to obtain the 
use of their car; during a period of eight hours, defendant forced 
the victim at gunpoint to drive his own car in two states, to stop 
at places where defendant wanted to stop, and to rob stores 
defendant told him to rob; although defendant told the hostages 
several times that he was going to let them go, he never did; 
defendant repeatedly ordered his accomplice to “waste” the vic- 


IN THE SUPREME COURT 


STATE v. BOND 
[345 N.C. 1 (1996)] 


tim and his sister “if they did anything wrong”; and when the vic- 
tim attempted to disarm the accomplice, the accomplice, pre- 
sumably following defendant’s orders, shot and killed him. 


Am Jur 2d, Robbery §§ 18, 65. 


Necessity and sufficiency of showing, in kidnapping 
prosecution, that detention was with intent to “secretly” 
confine victim. 98 ALR3d 733. 


.Criminal Law § 45 (NCI4th Rev.); Homicide § 17 
(NCI4th)— aiding and abetting—actual or constructive 
presence not required—accessory before fact as aider and 
abettor 


Actual or constructive presence is no longer required to 
prove a defendant’s guilt of a crime under an aiding and abetting 
theory. Thus, accessories before the fact, who do not actually 
commit the crime and may not have been present, can be con- 
victed of first-degree murder under a theory of aiding and abet- 
ting. N.C.G.S, § 14-5.2. 


Am Jur 2d, Homicide §§ 28, 507; Trial § 1256. 


. Homicide § 251 (NCI]4th)— accessory before fact—intent 
to kill—conditional threat to kill—occurrence of condition 


The State’s evidence was sufficient to show that defendant 
had the mens rea necessary to commit premeditated and deliber- 
ate murder where it tended to show that defendant and his 
accomplice kidnapped the victim and his sister in order to obtain 
use of their car; defendant gave the accomplice a .380 semiauto- 
matic pistol and told him to “waste” the hostages if they “messed 
up”; defendant repeated this command just before he left the car 
at a hospital to obtain treatment for an injured foot; and when the 
victim attempted to disarm the accomplice, the accomplice shot 
and killed the victim. A conditional threat to kill is proof of a spe- 
cific intent to kill if the condition occurs, and the fact that defend- 
ant did not definitively know that the condition of the victim 
“messing up” would occur does not negate the specific intent 
defendant had for the accomplice to kill the victim if it did occur. 


Am Jur 2d, Homicide § 52. 


Deliberation or premeditation as question of fact in 
prosecution for murder in first degree. 96 ALR2d 1437. 


10. 
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Modern status of rules regarding malice aforethought, 
deliberation, or premeditation as elements of murder in 
the first degree. 18 ALR4th 961. 


. Appeal and Error § 408 (NCI4th); Criminal Law § 696 


(NCI4th Rev.)— capital trial—unrecorded conferences— 
presence of defendant—silent record—error not presumed 


Error will not be presumed from a silent record where 
defendant contends that he was absent during what he alleges 
were unrecorded charge conferences during two recesses at the 
end of the guilt-innocence and sentencing phases of his capital 
trial, the transcript shows that two recesses occurred, the tran- 
script also shows that the trial judge conducted a complete jury 
instruction conference on the record in the presence of defendant 
at both phases of his trial, and the record is silent about what 
occurred at the recesses in question. 


Am Jur 2d, Criminal Law § 649. 


Federal constitutional right to confront witnesses— 
Supreme Court cases. 23 L. Ed. 2d 853. 


Federal constitutional right to confront witnesses— 
Supreme Court cases. 98 L. Ed. 2d 1115. 


Evidence and Witnesses § 308 (NCI4th)— prior robbery— 
obtaining pistol used in kidnapping-murder—admissibility 


Evidence of defendant’s prior robbery of a pawn shop during 
which he stole a pistol was admissible in defendant’s kidnapping- 
murder trial to prove that defendant was the source of the 
weapon an accomplice used to shoot the kidnapping-murder vic- 
tim. Further, testimony describing defendant’s acts and state- 
ments during the pawn shop robbery was properly admitted to 
shed light on several probative issues in the case, including 
defendant’s motive, modus operandi, identity as the instigator, 
and procurement of the murder weapon. 


Am Jur 2d, Evidence §§ 341, 455. 


Criminal Law § 1386 (NCI4th Rev. )— capital sentencing— 
statutory mitigating circumstance—accessory—minor par- 
ticipation—jury’s failure to find not error 

The jury’s failure to find the N.C.G.S. § 15A-2000(f)(4) miti- 
gating circumstance that “defendant was an accomplice in or an 
accessory to the capital felony committed by another person and 
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his participation was relatively minor” was not error where the 
evidence was undisputed that defendant was not present during 
the killing, but reasonable minds could disagree as to whether 
defendant’s participation was minor. 


Am Jur 2d, Homicide § 553; Trial §§ 572, 841, 1447, 
1760. 


Validity of death penalty, under Federal Constitution, 
as affected by consideration of aggravating or mitigating 
circumstances—Supreme Court cases. 111 L. Ed. 2d 947. 


Criminal Law § 1392 (NCI4th Rev.)— nonstatutory miti- 
gating circumstances—jury’s failure to find—death sen- 
tence not arbitrary 


The jury's failure to find nonstatutory mitigating circum- 
stances concerning defendant’s family history and upbringing did 
not indicate that the death sentence was arbitrarily imposed in 
violation of defendant’s constitutional rights where the trial court 
gave the jury peremptory instructions on six of the eleven non- 
statutory circumstances but no juror found any mitigation; the 
jury could rationally have rejected these nonstatutory circum- 
stances on the basis that they had no mitigating value; and the 
jury’s responses on the Issues and Recommendations form show 
that it considered and rejected the mitigating circumstances. 


Am Jur 2d, Criminal Law § 628; Trial §§ 841, 1760. 


Validity of death penalty, under Federal Constitution, 
as affected by consideration of aggravating or mitigating 
circumstances—Supreme Court Cases. 111 L. Ed. 2d 947. 


Criminal Law § 1392 (NCI4th Rev.)— nonstatutory miti- 
gating circumstance—ambiguous evidence—failure to sub- 
mit not error 


The trial court did not err by failing to submit to the jury the 
requested nonstatutory mitigating circumstance that “defendant 
discontinued school at the age of 16” where testimony by defend- 
ant’s witness was ambiguous as to whether defendant stopped 
going to school completely or was merely suspended temporarily 
but had not completely discontinued his schooling, and there was 
no other evidence which clarified this issue. 


Am Jur 2d, Criminal Law §§ 598, 599; Homicide § 554. 
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Criminal Law § 1392 (NCI4th Rev.)— mitigating circum- 
stance—request—subsumption by submitted circumstance 


The trial court did not err by failing to submit to the jury the 
requested nonstatutory mitigating circumstance that defendant 
was not present when his accomplice shot the victim where this 
circumstance was subsumed by the court’s submission to the jury 
of the nonstatutory mitigating circumstance that defendant was 
in the hospital seeking treatment for a self-inflicted wound at the 
time his accomplice shot the victim. 


Am Jur 2d, Criminal Law §§ 598, 599; Trial § 1441. 


Criminal Law § 1392 (NCI4th Rev.)— nonstatutory miti- 
gating circumstances—requests combined into one-—no 
error 

Where defendant requested the submission of two nonstatu- 
tory mitigating circumstances (1) that defendant began his sub- 
stance abuse at the age of nine, and (2) that defendant has been 
diagnosed as being dependent on a combination of alcohol, 
cocaine, and marijuana, the trial court did not err by combining 
these circumstances into the single circumstance that defendant 
began his substance abuse at the age of nine and has been diag- 
nosed as being dependent on a combination of alcohol, cocaine, 
and marijuana. 


Am Jur 2d, Criminal Law §§ 598, 599. 


Criminal Law § 1340 (NCI4th Rev. )— capital sentencing— 
mitigating evidence—rebuttal by lay opinion testimony 

Where two of defendant’s teachers and a social worker testi- 
fied in a capital sentencing hearing that defendant was mentally 
retarded, an officer was properly permitted to rebut this mitigat- 
ing evidence by lay opinion testimony that, based on his personal 
experiences with defendant, he did not think defendant was 
retarded. The mental condition of another is an appropriate sub- 
ject for lay opinion. 


Am Jur 2d, Criminal Law §§ 40, 598; Homicide § 554; 
Jury § 206. 


Expert testimony as to specific intent unnecessary for 
conviction. 16 ALR4th 666. 


Propriety of imposing capital punishment on mentally 
retarded individuals. 20 ALR5th 177. 
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Criminal Law §§ 498, 1340 (NCI4th Rev.)— capital sen- 
tencing—jury view of vehicle—relevancy to show aggravat- 
ing circumstance 


The trial court did not abuse its discretion during a capital 
sentencing proceeding in permitting the jury to view the 
Volkswagen “beetle” in which defendant and his accomplice held 
the murder victim and his sister hostage for nearly eight hours 
before the victim was killed since this evidence was relevant on 
the issue of the especially heinous, atrocious, or cruel aggravat- 
ing circumstance to show the circumstances of the crime and the 
nature of defendant's action in confining the victim in a small, 
cramped automobile for eight hours. This evidence was not ren- 
dered unreliable because the vehicle was wrecked after the mur- 
der where a sheriff testified that the majority of damage to the 
Volkswagen occurred when the accomplice ran into a roadblock 
and that there was no change to the interior of the vehicle. 


Am Jur 2d, Homicide §§ 419, 553, 555; Trial § 572. 


Presence of judge at view by jury in criminal case. 47 
ALR2d 1227. 


Criminal Law § 1392 (NCI4th Rev.)— capital sentencing— 
principal ineligible for death penalty—not mitigating 
circumstance 


In a capital sentencing proceeding for a first-degree murder 
for which defendant was convicted as an accessory before the 
fact, evidence that the principal was ineligible for the death 
penalty was properly excluded from the jury’s consideration as a 
mitigating circumstance. 


Am Jur 2d, Criminal Law §§ 167, 172, 176. 


Acquittal of principal, or his conviction of lesser 
degree of offense, as affecting prosecution of accessory, or 
aider and abettor. 9 ALR4th 972. 


Criminal Law § 1366 (NCI4th Rev.)- capital sentencing— 
aggravating circumstances—murder during felony—sub- 
mission for three separate felonies 


The trial court did not err by three times submitting in a cap- 
ital sentencing proceeding the N.C.G.S. § 15A-2000(e)(5) aggra- 
vating circumstance that the murder was committed during the 
course of a felony based upon the kidnapping of the murder vic- 
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tim, the kidnapping of the murder victim’s sister, and one count of 
armed robbery where the State presented distinct evidence that 
defendant committed each of these three felonies during the 
course of the murder. 


Am Jur 2d, Criminal Law §§ 598, 599; Homicide §§ 46, 
554. 


What felonies are inherently or foreseeably dangerous 
to human life for purposes of felony-murder doctrine. 50 
ALR3d 397. 


Sufficiency of evidence, for death penalty purposes, to 
establish statutory aggravating circumstance that murder 
was committed in course of committing, attempting, or 
fleeing from other offense, and the like—post-Gregg cases. 
67 ALR4th 887. 


Criminal Law § 460 (NCI4th Rev.)— capital sentencing— 
closing argument—death penalty—biblical references—no 
impropriety 

The trial court did not err In allowing the prosecutor to argue 
to the jury in a capital sentencing proceeding that “the Bible says 
that he that smiteth a man so that he dies shall surely be put to 
death” where the prosecutor was anticipating and rebutting an 
argument which she had reason to believe defense counsel would 
raise in reference to the death penalty. 


Am Jur 2d, Trial §§ 572, 609. 


Prosecutor’s appeal in criminal case to racial, national, 
or religious prejudice as ground for mistrial, new trial, 
reversal, or vacation of sentence—modern cases. 70 
ALR4th 664. 


Criminal Law § 460 (NCI4th Rev.)— capital sentencing— 
closing argument—biblical reference—no impropriety 


The trial court did not err in allowing the prosecutor to argue 
to the jury in a capital sentencing proceeding that “justice under 
the law has been upheld and supported by the Good Book” where, 
just before making this argument, the prosecutor cautioned the 
jury that this case was not being tried by biblical law, but by 
man’s law, specifically referring to N.C.G.S. § 15A-2000. 


Am Jur 2d, Trial §§ 572, 609. 
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Prosecutor’s appeal in criminal case to racial, national, 
or religious prejudice as ground for mistrial, new trial, 
reversal, or vacation of sentence—modern cases. 70 
ALR4th 664. 


Criminal Law § 453 (NCI4th Rev.)— capital sentencing— 
closing argument—victim impact statement 


The prosecutor’s closing argument in a capital sentencing 
proceeding asking if the jurors could imagine themselves in the 
position of the murder and kidnapping victims’ parents was per- 
missible as a type of victim impact statement; in any event, the 
argument was not so grossly improper as to require the trial court 
to intervene ex mero motu. 


Am Jur 2d, Criminal Law § 291; Homicide § 560. 


Propriety and prejudicial effect of prosecutor’s 
remarks as to victim’s age, family circumstances, or the 
like. 50 ALR3d 8. 


Criminal Law § 454 (NCI4th Rev. )— closing argument—vic- 
tim’s fear and emotions 


The prosecutor’s closing argument asking the jury in a capital 
sentencing proceeding to try to imagine the fear and emotions of 
a kidnapping victim while she and her brother, the murder victim, 
were held hostage for eight hours in a small Volkswagen and her 
brother was forced by defendant to commit armed robberies was 
not so grossly improper as to require the trial court to intervene 
in the absence of an objection by defendant. 


Am Jur 2d, Trial §§ 664, 665. 


Criminal Law § 690 (NCI4th Rev.)— capital sentencing— 
mitigating circumstance—minor participation—peremp- 
tory instruction not required 

The trial court did not err by failing to peremptorily in- 
struct the jury in a capital sentencing proceeding on the N.C.G.S. 
§ 15A-2000(f)(4) mitigating circumstance “that defendant was an 
accomplice in or an accessory to the felony murder committed by 
another person and his participation was relatively minor” where 
the evidence was uncontradicted that defendant was not present 
when the victim was killed by his accomplice but was at a hospi- 
tal receiving treatment for an injured foot, but the State presented 
evidence that defendant was not a minor participant in the mur- 
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der in that he had orchestrated a robbery in Virginia that led to 
the kidnapping of the murder victim and his sister; defendant 
took control of the victims’ car at gunpoint; defendant forced the 
murder victim to participate in several attempted robberies with 
the accomplice; defendant was twenty-nine years older than his 
teenaged accomplice; defendant equipped the accomplice with 
the murder weapon; and defendant gave all of the orders to the 
accomplice. 


Am Jur 2d, Homicide § 554; Trial §§ 841, 1760. 


Acquittal of principal, or his conviction of lesser 
degree of offense, as affecting prosecution of accessory, or 
aider and abettor. 9 ALR4th 972. 


Criminal Law § 1402 (NCI4th Rev. )— first-degree murder— 
death penalty not disproportionate 


A sentence of death imposed upon defendant for first-degree 
murder was not disproportionate where defendant was convicted 
under the felony murder rule and on the basis of malice, premed- 
itation and deliberation; defendant was also convicted of first- 
degree kidnapping of both the murder victim and his sister and of 
armed robbery; defendant orchestrated the killing of an unarmed 
victim whom defendant kept hostage after kidnapping him from 
his own home at gunpoint and forcing him to commit armed rob- 
bery for defendant's financial gain; defendant was in a position of 
control] during the crimes at issue and subjected his sixteen-year- 
old accomplice to his dominance, ordering that the boy kill the 
victims if they “messed up”; the murder victim was shot and killed 
by the accomplice when he attempted to disarm the accomplice; 
defendant had previously been convicted of four violent felonies, 
including manslaughter, second-degree robbery, armed robbery, 
and aiding and abetting an armed robbery; the killing in this case 
was part of an armed robbery; the killing was done to eliminate a 
witness; and there were two victims, one of whom survived. 
Failure of the jury to find any mitigating circumstances did not 
indicate that the death sentence was arbitrarily imposed where 
eight of the mitigating circumstances submitted dealt with 
defendant’s childhood up to age fourteen; defendant was forty- 
five years old at the time of the present crimes, and a jury could 
have rationally found that defendant's childhood circumstances 
did not have a mitigating effect on his violent criminal activity 
over thirty years later; and the jury could rationally have rejected 
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the submitted mitigating circumstance that defendant’s participa- 
tion in the crimes was minor. 


Am Jur 2d, Criminal Law §§ 538, 628; Homicide § 556; 
Trial § 572. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that mur- 
der was committed to avoid arrest or prosecution, to effect 
escape from custody, to hinder governmental function or 
enforcement of law, and the like—post-Gregg cases. 64 
ALR4th 755. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that 
defendant was previously convicted of or committed other 
violent offense, had history of violent conduct, posed con- 
tinuing threat to society, and the like—post-Gregg cases. 
65 ALR4th 838. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that mur- 
der was committed for pecuniary gain, as consideration or 
in expectation of receiving something of monetary value, 
and the like—post-Gregg cases. 66 ALR4th 417. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 
ment imposing a sentence of death entered by Grant (Cy A.), J., on 
23 March 1995 in Superior Court, Bertie County, upon a jury verdict 
of guilty of first-degree murder. Defendant’s motion to bypass the 
Court of Appeals as to additional judgments imposed for first-degree 
kidnapping and robbery with a dangerous weapon was allowed 
19 December 1995. Heard in the Supreme Court 13 September 1996. 


Michael F. Easley, Attorney General, by Ellen B. Scouten, 
Special Deputy Attorney General, for the State. 


Malcolm Ray Hunter, Jr, Appellate Defender, by Janine M. 
Crawley, Assistant Appellate Defender, for defendant-appellant. 
MITCHELL, Chief Justice. 


Defendant Charles Phillips Bond was convicted on 15 March 1995 
of the first-degree murder of Wayne Leon Thomas, robbery with a 
dangerous weapon, and two counts of first-degree kidnapping. The 
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jury answered special issues as to the basis for its verdict, stating it 
found defendant guilty of first-degree murder on the basis of malice, 
premeditation, and deliberation as well as under the felony murder 
rule. The felonies which the jury relied upon for the felony murder 
verdict were the kidnapping of Wayne Leon Thomas, the kidnapping 
of Leslie Dawn Thomas, and robbery with a dangerous weapon. After 
a separate capital sentencing proceeding, the Jury recommended a 
sentence of death, and the trial court sentenced defendant accord- 
ingly. The trial court also sentenced defendant to consecutive terms 
of forty years imprisonment for each of the felony convictions. 


The State’s evidence tended to show inter alia that on 24 March 
1994, defendant, Theola Saunders, and two other men drove from 
North Carolina to Virginia to commit a robbery. The attempted rob- 
bery was interrupted by the police, and in fleeing, defendant shot 
himself in the foot. Defendant and Saunders kidnapped Wayne and 
Leslie Thomas in order to obtain use of their car. Defendant directed 
the Thomases, brother and sister, to drive defendant and Saunders 
back to North Carolina. During the course of the evening, defendant 
ordered Wayne to help Saunders rob various establishments, includ- 
ing convenience stores and restaurants, which they attempted to do. 
Each time, defendant told Saunders to kill Wayne if he did anything 
wrong. Defendant held Wayne and Leslie hostage for a total of eight 
hours, during which time defendant would occasionally tell the vic- 
tims he was going to let them go. This he never did. After one robbery 
attempt was successful, defendant told Wayne to take him to the hos- 
pital so he could get medical care for his foot. At the hospital, defend- 
ant got out of the car and told Saunders and the victims to come back 
and pick him up in an hour or two. Defendant also told Saunders to 
“waste” the Thomases if they did anything wrong. 


At some point while driving around, Wayne told Saunders that he 
needed to use the bathroom. Saunders directed them to a conve- 
nience store, and Leslie and Wayne went inside. Saunders waited out- 
side. Wayne told Leslie they had to do something, that defendant and 
Saunders were not going to let them go, and that they were going to 
kill them anyway. The brother and sister returned to the car, and as 
Saunders was getting in the backseat, Wayne grabbed Saunders from 
behind and yelled, “run, Leslie.” In the ensuing struggle, Saunders 
shot and fatally wounded Wayne Thomas. Saunders then fled and was 
soon apprehended. The evidence was undisputed that defendant was 
not actually present at the time of the shooting but that defendant had 
orchestrated the robbery, attempted robberies, and kidnappings and 
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had great influence over his young accomplice. Defendant was 
arrested at the hospital. 


[1] By his first assignment of error, defendant contends that the trial 
court erred in excusing prospective juror Joseph White. During the 
voir dire, the prosecutor asked prospective juror White if he would 
be able to recommend the death penalty for someone who did not 
actually “pull the trigger.” Mr. White stated that he could not and 
that if a person did not actually commit the murder himself, he did 
not see why that person should die. The trial court then allowed the 
State’s motion to excuse Mr. White for cause. Defendant argues that 
prospective juror White’s statement was an insufficient basis for 
exclusion under Witherspoon v. Illinois, 391 U.S. 510, 20 L. Ed. 2d 
776 (1968), and Wainwright v. Witt, 469 U.S. 412, 83 L. Ed. 2d 841 
(1985). We disagree. 


The pertinent colloquy between the prosecutor and Mr. White is 
as follows: 


The evidence will show [the defendant] did not pull the trigger. 
Would any of you feel like simply because he did not pull the trig- 
ger, you could not consider the death penalty and follow the law 
concerning the death penalty? 


All of you understand what I’m saying? 


Me. WHITE: | think it would be kind of hard, you know, to give 
somebody the death penalty if they didn’t commit the murder 
theirself. 


Q. Okay. And that’s why I’m asking the question. His Honor will 
tell you what the law is. He’ll go through the law with you. 


And what I’m asking you, Mr. White, .. . if, because of your 
belief, you would not be able to follow the law concerning this, 
then I] would need to know that now. 


Is that how you feel? 


A. I don’t think it’s right to give someone the death penalty if they 
didn’t actually commit the crime themselves. 


@. So regardless of what the circumstances might be concerning 
the crime, the facts might be concerning the crime, you do not 
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feel that you could recommend the death penalty if that person 
did not actually pull the trigger; is that correct? 


A. Yes, because I feel the person that done—that committed the 
murder; he brought it on himself... . 


Q. ... Soif I understand you correctly, regardless of the facts and 
circumstances concerning the case, you could not recormmend 
the death penalty for anyone unless it was the person who pulled 
the trigger— 


A. Yes. 


The prosecutor challenged Mr. White for cause, and defendant 
objected. After a brief bench conference, the prosecutor rephrased 
his last question as follows: 


Q. Mr. White, let me just ask the question again. Regardless of 
what the facts and circumstances would be in the case and what 
the law might be in this case, you would not, because of your own 
personal feelings concerning the death penalty, would not be able 
to recommend the death penalty regardless of the law and regard- 
less of the facts unless it was the person who actually did the 
murder, committed the crime? 


A. Yes, I mean, I don’t—if he didn’t commit the murder, actually 
commit the murder, I don’t see why he should die. That would be 
kind of hard for me to do. 


Over defendant’s objection, the prospective juror was excused for 
cause. Defendant contends that Mr. White was not excludable under 
Witherspoon, 391 U.S. 510, 20 L. Ed. 2d 776, and Witt, 469 U.S. 412, 83 
L. Ed. 2d 841. The appropriate analysis, however, does not reach 
either of these landmark decisions, because Mr. White stated that he 
could not follow the law regarding the death penalty. 


We have held that it is error not to excuse a juror whose answers 
show that he could not follow the law. State v. Hightower, 331 N.C. 
636, 641, 417 S.E.2d 237, 240 (1992); see also State v. Abraham, 
338 N.C. 315, 342, 451 S.E.2d 131, 145 (1994) (a juror who stated she 
would require the defendant to testify was properly excused for 
cause); State v. Cunningham, 333 N.C. 744, 754, 429 8.E.2d 718, 720 
(1993) (a juror who stated she would require the defendant to 
prove his innocence should have been excused for cause). N.C.G:S. 
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§ 15A-1212(8) provides that a challenge for cause to an individual 
juror may be made by any party on the ground that the juror as a mat- 
ter of conscience, regardless of the facts and circumstances, would 
be unable to render a verdict with respect to the charge in accordance 
with the law of North Carolina. N.C.G.S. § 15A-1212(8) (1988). 
Subsection (9) of the statute is a catchall category, allowing a chal- 
lenge for cause where a juror “for any other cause is unable to render 
a fair and impartial verdict.” Based on Mr. White’s responses indicat- 
ing that he could not impose the death penalty on a defendant who 
did not pull the trigger and given that the venire had been informed 
by the State that defendant was not present when the murder was 
committed, the excusal for cause of Mr. White should have been 
allowed under both subsections (8) and (9) of N.C.G.S. § 15A-1212. 
Mr. White’s answers indicating that he could not impose the death 
penalty on an accessory show that he could not follow the law. 


[2] Defendant further contends that the prosecutor employed 
improper “stake-out” tactics with prospective juror White during the 
voir dire and that this improper line of questioning resulted in 
Mr. White’s being excused for cause. Defendant’s contention is mis- 
placed. It is proper for counsel to ask a juror if he will accept and fol- 
low the law as given to the jury. However, as this Court noted in State 
v. Vinson, 287 N.C. 326, 215 S.E.2d 60 (1975), death sentence vacated, 
428 U.S. 902, 49 L. Ed. 2d 1206 (1976), those questions that attempt to 
elicit in advance what a juror would decide under hypothetical cir- 
cumstances are improper. 


[S]uch questions tend to “stake out” the juror and cause him to 
pledge himself to a future course of action. This the law neither 
contemplates nor permits. The court should not permit counsel to 
question prospective jurors as to the kind of verdict they would 
render, or how they would be inclined to vote, under a given state 
of facts. 


Id. at 336, 215 S.E.2d at 68. In State v. Davis, 325 N.C. 607, 386 S.E.2d 
418 (1989), cert. denied, 496 U.S. 905, 110 L. Ed. 2d 268 (1990), we 
held impermissible the following question: “Would the fact that the 
defendant had no significant history of any criminal record, would 
that be something that you would consider important in determining 
whether or not to impose the death penalty?” Jd. at 621, 386 S.E.2d at 
425. We noted in Davis that no evidence of the defendant’s criminal 
history had been introduced during voir dire. We found it was an 
improper hypothetical question which the trial court could view as 
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“an attempt to indoctrinate a prospective juror regarding the exist- 
ence of a mitigating circumstance.” /d. 


The facts of the instant case distinguish it from Davis. First, the 
prosecutor had informed the pool of prospective jurors that defend- 
ant was an accessory, a fact that the State, the party with the burden 
of proof, had conceded. Second, this was a question consisting of 
facts alleged to be proved, rather than a question consisting of a hypo- 
thetical set of circumstances. In this case, the State informed the 
prospective jurors that the trial judge might instruct them concerning 
an accessory before the fact and told them that an accessory is one 
who encourages or procures or counsels an illegal act. The State then 
told the prospective jurors that an accessory can be found guilty of 
first-degree murder. Next, the prosecutor told them that the evidence 
would show that defendant did not pull the trigger and asked the 
prospective jurors whether they believed they could consider the 
death penalty in such a case. Thus, the fact that defendant was not 
charged nor going to be tried as a principal was uncontroverted. The 
State, which had the burden of establishing defendant’s guilt, sought 
to show that defendant was an accessory by informing the prospec- 
tive jurors that the evidence would show that defendant did not pull 
the trigger. This was not an improper staking out of any prospective 
juror, including Mr. White. We conclude that the trial court did not 
abuse its discretion in reopening the voir dire of prospective juror 
White and that under these circumstances, where evidence of defend- 
ant’s status as an accessory was uncontroverted, it was not an abuse 
of discretion for the trial court to allow the State to inquire during 
voir dire into the ability of prospective jurors to impose a death sen- 
tence on a defendant who is an accessory to first-degree murder. 


The nature and extent of the inquiry made of prospective jurors 
on voir dire ordinarily rests within the sound discretion of the trial 
court. State v. Brown, 315 N.C. 40, 53, 337 8.E.2d 808, 820 (1985), cert. 
denied, 476 U.S. 1164, 90 L. Ed. 2d 733 (1986), overruled on other 
grounds by State v. Vandiver, 321 N.C. 570, 364 S.E.2d 373 (1988). 
When a prospective juror’s answer during voir dire is equivocal, the 
trial court has discretion to question the juror further in order to clar- 
ify his or her position and excuse the juror for cause. Here, prospec- 
tive juror White’s answers indicated some degree of equivocation; 
thus, the trial court was entitled to use its discretion. The defendant 
has shown no abuse of discretion in the present case. This assign- 
ment of error is overruled. 


18 IN THE SUPREME COURT 


STATE v. BOND 
[345 N.C. 1 (1996)] 


By another assignment of error, defendant argues that the trial 
court erred by not intervening ex mero motu to prohibit the State 
from asking the remainder of the prospective jurors whether they 
would be willing to recommend death for defendant if he was only an 
accessory. Defendant contends that this series of questions tended to 
stake out the jurors, violating defendant’s constitutional rights to due 
process, to a fair and impartial jury, and to a fair and reliable sen- 
tencing hearing under the Sixth, Eighth, and Fourteenth Amendments 
to the United States Constitution and Article I, Sections 19, 23, 24, and 
27 of the North Carolina Constitution, thus entitling him to a new 
trial. We find no merit to this argument. As discussed previously, the 
question of whether prospective jurors could consider the death 
penalty for an accessory is not an improper stake-out question where, 
as here, it was uncontroverted that defendant was only an accessory. 
Given the peculiar posture of this case, where defendant’s status as 
an accessory was all but stipulated to and where the State conceded 
that defendant did not pull the trigger, it was not improper for the 
State to inquire whether prospective jurors could consider recom- 
mending the death penalty. The trial court did not commit error in 
failing to intervene ex mero motu to prevent the prosecutor from pur- 
suing this line of questioning. This assignment of error is overruled. 


[3] By another assignment of error, defendant argues that the trial 
court improperly reopened the jury voir dire to allow the prosecution 
to exercise a peremptory challenge against prospective juror Kenneth 
Robbins, whom the prosecutor had already accepted. Defendant 
argues that according to N.C.G.S, § 15A-1214, a trial court may allow 
reexamination of a prospective juror upon two circumstances: if it is 
discovered that the juror has made an incorrect statement during voir 
dire or if some other good reason exists. Defendant contends that 
neither situation had occurred and that nothing warranted this action 
by the trial court. 


The prosecution asked prospective juror Robbins a series of 
“death-qualifying” questions. The next day, defense counsel examined 
Mr. Robbins in an effort to determine whether he could consider a life 
sentence. The exchange was as follows: 


Q. You [Mr. Robbins] indicated to us earlier that you felt like that 
under the appropriate circumstances, you could support the 
death sentence; is that correct? 


A. By law I could, but personally, as me having, you know, for 
myself, I couldn’t. But by law I could. 
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Q. So you wouldn't say that your support of the death penalty is 
so strong that you could not consider life imprisonment. In other 
words, you feel like you could consider both the death sentence 
and life imprisonment? 


A. Yes. 


The prosecutor, concerned about this response, asked the court to 
question Mr. Robbins further. The colloquy between the court and 
prospective juror Robbins was as follows: 


THE Court: I want to inquire or ask you whether you have 
changed your mind about your views on the death penalty from 
yesterday when Mr. Beard was asking you questions? 


A. No, basically I still feel that, you know, it depends on the situ- 
ation. But personally, I wouldn’t want to be put in a predicament 
to have to, you know, make the decision. 


THE CourT: But you do understand that if you're selected 
as a juror, there’s a possibility that you will be placed in that 
predicament? 


A. Yes. 


THE Court: Could you follow the law and if the law indicated 
that the appropriate punishment was death, could you vote for 
death? 


A. I feel like I could by law. 


At the prosecutor’s request, the court reopened examination of Mr. 
Robbins the following day, whereupon the State exercised a peremp- 
tory challenge excusing Mr. Robbins. Defendant contends that 
Mr. Robbins was a qualified juror and that it was error for the trial 
court to reopen voir dire. We disagree. 


This Court has previously interpreted the language of N.C.G.S. 
§ 15A-1214(g) and found that the decision to reopen voir dire rests in 
the trial court’s discretion. State v. Parton, 303 N.C. 55, 70-71, 277 
S.E.2d 410, 421 (1981). We clarified this decision later in State v. 
Freeman, 314N.C. 482, 333 S.E.2d 7438 (1985), and held that once the 
trial court has reopened the examination of a juror, the parties have 
an “absolute right to exercise any remaining peremptory challenges” 
to excuse such a juror. Jd. at 438, 333 S.E.2d at 747. Thus,.absent a 
showing of abuse of discretion, the trial court’s decision to reopen the 
examination of prospective juror Robbins will not be disturbed. 
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Prospective juror Robbins told the prosecutor that he had no per- 
sonal feeling concerning the death penalty and later told defense 
counsel that he personally could not support a death sentence. This 
indicated that Mr. Robbins might have changed his mind about 
whether he could impose the death penalty. N.C.G.S. § 15A-1214 
allows a trial court, in its discretion, to reopen voir dire “(i]f at any 
time after a juror has been accepted by a party, and before the jury is 
impaneled, it is discovered that the juror has made an incorrect state- 
ment during voir dire or that some other good reason exists.” N.C.G.S. 
§ 15A-1214(g) (1988). Prospective juror Robbins made equivocal 
statements concerning his views on the death penalty. Given his 
ambivalent responses, Mr. Robbins could reasonably be deemed to 
have made at least one incorrect statement. Even assuming, 
arguendo, that equivocation as to capital punishment does not equal 
inaccuracy, we conclude that such equivocation itself qualifies as a 
“good reason” to reopen voir dire. 


Upon request by the prosecutor, the trial court in this case 
reopened the voir dire, examined Mr. Robbins in an effort to deter- 
mine whether a basis for a challenge for cause existed, and found that 
it did not. Thereafter, counsel was free to exercise any remaining 
peremptory challenges. This assignment of error is overruled. 


By another assignment of error, defendant contends that his right 
to be tried by a jury selected without regard to race was violated by 
the prosecutor’s discriminatory use of peremptory challenges in vio- 
lation of Batson v. Kentucky, 476 U.S. 79, 90 L. Ed. 2d 69 (1986). 


In Batson, the United States Supreme Court created a three- 
pronged test to determine whether a prosecutor impermissibly 
excused prospective jurors on the basis of their race. First, a criminal 
defendant must establish a prima facie case of intentional discrimi- 
nation by the prosecutor. Finding a prima facie case shifts the bur- 
den to the State, which must give race-neutral explanations for 
peremptorily challenging a juror of a cognizable group. The reason 
does not have to be plausible. Purkett v. Elem, —— U.S. —, —., 
131 L. Ed. 2d 834, 839 (1995). What is at issue in the second step is the 
“ “facial validity of the prosecutor's explanation. Unless a discrimina- 
tory intent is inherent in the prosecutor’s explanation, the reason 
offered will be deemed race neutral.’ ” Jd. (quoting Hernandez v. New 
York, 500 U.S. 352, 360, 114 L. Ed. 2d 395, 406 (1991)). Once the State 
gives an explanation for its peremptory challenges, the trial court 
then determines “whether the defendant has carried his burden of 
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proving purposeful discrimination.” Hernandez v. New York, 500 U.S. 
352, 359, 114 L. Ed. 2d 395, 405 (1991). Factors the trial court consid- 
ers include: the susceptibility of the case to racial discrimination, the 
prosecutor’s demeanor, and the explanation itself. State v. Porter, 326 
N.C. 489, 391 S.E.2d 144 (1990). However, Batson admonishes a 
reviewing court to remember that the trial court’s findings will, in 
large measure, hinge on credibility and to give those findings great 
deference. Batson, 476 U.S. at 98 n.21, 90 L. Ed. 2d at 89 n.21. 


[4] Defendant contends that the reasons the prosecutor gave the 
court upon excusing prospective juror Corris Jenkins, a black male, 
were pretextual and race-based and that the trial court erred in fail- 
ing to reach the third step of the Batson inquiry. Defendant made a 
Batson motion in opposition to the State’s peremptory challenge of 
Mr. Jenkins, stating his grounds for a prima facie case: “I think this 
is the ninth juror that he has dismissed and of those, eight were 
black.” The prosecutor, upon request by the court to give an explana- 
tion for excusing Mr. Jenkins, stated that the juror expressed some 
hesitation and that he appeared to be concerned and worried when 
asked about the death penalty. The trial court found that the State had 
presented neutral, nondiscriminatory reasons for excusing 
Mr. Jenkins; overruled defendant’s objection to the excusal; and 
denied defendant’s Batson motion. These findings indicate that the 
trial judge completed the third step in the Batson analysis. Thus, 
defendant’s contention that the trial court failed to reach step three of 
the Batson inquiry is without merit. 


[5] Defendant also contends that the trial court erred in finding that 
the prosecutor’s excusal of prospective juror Jenkins was not pur- 
poseful discrimination. He argues that hesitancy in answering death- 
qualification questions is an “essentially unreviewable, elusive reason 
for striking a juror.” This Court has upheld trial court decisions find- 
ing that juror hesitancy on answering questions about the death 
penalty is a race-neutral reason for excusing a juror. See, e.g., State v. 
Best, 342 N.C. 502, 512-13, 467 S.E.2d 45, 52, cert. denied, —- U.S. 
—, — L. Ed. 2d —, 65 U.S.L.W. 3262 (1996); State v. Kandies, 342 
N.C. 419, 435-36, 467 S.E.2d 67, 76, cert. denied, —— U.S. —-, —~ 
L. Ed. 2d —, 65 U.S.L.W. 3264 (1996). We accorded the trial courts’ 
findings on the Batson issue in those cases much deference, and 
we accord the trial court’s findings in the instant case the same def- 
erence. In doing so, we reiterate our statement in State v. Floyd, 
343 N.C. 101, 104, 468 S.E.2d 46, 48, cert. denied, —— U.S. —-, —— 
L. Ed. 2d —, 65 U.S.L.W. 3264 (1996), with respect to deference. 
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Whether the prosecutor intended to discriminate against the 
members of a race is a question of fact, the trial court’s ruling on 
which must be accorded great deference by a reviewing court. 
This is so because often there will be little evidence except the 
statement of the prosecutor, and the demeanor of the prosecutor 
can be the determining factor. The presiding judge is best able to 
determine the credibility of the prosecutor. 


In the instant case, the trial court was in the best position to observe 
firsthand the prosecutor’s demeanor and countenance during the voir 
dire, and we accord its decision to allow the State to excuse 
Mr. Jenkins due deference. Moreover, we note that the record reflects 
that the prosecutor accepted every one of the eight African-American 
jurors who ultimately decided defendant’s case and recommended 
the death penalty. We find no indication of discrimination in the pros- 
ecutor’s use of peremptory challenges during the voir dire. This 
assignment of error is overruled. 


By another assignment of error, defendant contends the evidence 
was insufficient to show that defendant committed robbery with a 
dangerous weapon, and that it was insufficient to prove the existence 
of the aggravating circumstance that the killing occurred during the 
course of a robbery, and that the trial court erred by denying his 
motions to dismiss the robbery charge. We disagree. 


[6] Defendant argues that the State’s evidence was deficient in two 
respects: there was no showing that defendant had the specific intent 
necessary to commit a robbery, and there was no evidence that 
defendant was actually or constructively present when Theola 
Saunders took possession of Wayne Thomas’s automobile, as 
required under either of the two theories of robbery submitted to the 
jury. We address each contention in turn. 


When considering a motion to dismiss for insufficiency of the evi- 
dence, the trial court must determine whether there is substantial 
evidence of each essential element of the offense charged and of 
defendant being the perpetrator of the offense. State v. Earnhardt, 
307 N.C. 62, 65-66, 296 S.E.2d 649, 651 (1982). The reviewing tribunal 
considers the evidence in the light most favorable to the State, and 
the State is entitled to every reasonable inference to be drawn there- 
from. State v. Quick, 329 N.C. 1, 405 S.E.2d 179 (1991). 


Robbery, a common law offense not defined by statute in North 
Carolina, is an aggravated form of larceny. State v. Smith, 268 N.C. 
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167, 150 S.E.2d 194 (1966). More precisely, robbery is “ ‘the taking, 
with intent to steal, of the personal property of another, from his per- 
son or in his presence, without his consent or against his will, by vio- 
lence or intimidation.’” State v. Lunsford, 229 N.C. 229, 251, 49 
S.E.2d 410, 412 (1948) (quoting Justine Miller, Handbook of Criminal 
Law § 123 (1934)), quoted in Smith, 268 N.C. at 169, 150 S.E.2d at 198. 
The evidence, when considered in the light most favorable to the 
State, is sufficient to permit a rational trier of fact to find that defend- 
ant possessed the intent to permanently deprive Wayne Thomas of his 
car. The State’s evidence tended to show that defendant placed the 
car under his control by forcing Wayne at gunpoint to drive it where 
defendant wanted to go. 


The fact that defendant later relinquished control of the car when 
he demanded that Wayne take defendant to the hospital is not dis- 
positive of the intent issue. As we indicated in Smith, felonious intent 
to permanently deprive the owner of his property is not disproved 
when a defendant abandons the property. 268 N.C. at 172, 150 S.E.2d 
at 200. We stated the law in Smith as follows: 


When, in order to serve a temporary purpose of his own, one 
takes property (1) with the specific intent wholly and perma- 
nently to deprive the owner of it, or (2) under circumstances 
which render it unlikely that the owner will ever recover his prop- 
erty and which disclose the taker’s total indifference to his rights, 
one takes it with the intent to steal (animus furand?). 


Id. at 178, 150 S.E.2d at 200. In the course of one evening, encom- 
passing approximately eight hours, defendant forced Wayne at gun- 
point to drive his own vehicle in two states, to stop at places where 
defendant wanted him to stop, and to rob stores defendant told him 
to rob. Although defendant told Leslie Thomas several times in 
response to her inquiries that he was going to let them go, he never 
did, even after they got back to North Carolina. Defendant repeatedly 
ordered his accomplice to “waste [Wayne and Leslie] if they do any- 
thing wrong.” When Wayne attempted to disarm Saunders, Saunders, 
presumably following his orders from defendant, shot and killed 
Wayne Thomas. Such evidence was sufficient to indicate defendant’s 
total indifference to Wayne’s rights and indicates that defendant took 
Wayne’s car with the intent to steal. 


[7] We find defendant’s contention that actual or constructive pres- 
ence is required for a conviction of aiding and abetting to be unper- 
suasive. Although several of our cases decided before 1981 state that 
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actual or constructive presence is required to prove a crime under an 
aiding and abetting theory, this is no longer required. Our legislature 
abolished all distinctions between accessories before the fact and 
principals in the commission of felonies by enacting N.C.G.S. § 14-5.2, 
effective 1 July 1981. Thus, accessories before the fact, who do not 
actually commit the crime, and indeed may not have been present, 
can be convicted of first-degree murder under a theory of aiding and 
abetting. A showing of defendant’s presence or lack thereof is no 
longer required. 


In State v. Francis, 341 N.C. 156, 459 S.E.2d 269 (1995), we 
upheld the trial court’s instruction on aiding and abetting in which it 
stated that the jury must find three things in order to convict the 
defendant of first-degree murder on that theory: (1) that the crime 
was committed by another; (2) that the defendant knowingly advised, 
instigated, encouraged, procured, or aided the other person; and 
(3) that the defendant’s actions or statements caused or contributed 
to the commission of the crime by the other person. Jd. at 161, 459 
S.E.2d at 272. Accordingly, the pattern jury instructions stating the 
elements of aiding and abetting do not require a showing of a defend- 
ant’s presence or lack thereof during the commission of the crime. 
See, e.g., N.C.P.I.—Crim. 202.20A (1989). In the instant case, the trial 
court instructed the jury using this pattern jury instruction, and in 
accordance with the requirements delineated in Francis. The trial 
court was not required to instruct the jury on defendant’s absence; 
thus, defendant’s contention is without merit. This assignment of 
error is overruled. 


By another assignment of error, defendant argues that the evi- 
dence was insufficient to convict defendant of premeditated and 
deliberate murder. He contends that his conviction for first-degree 
murder on the basis of premeditation and deliberation was obtained 
in violation of the Due Process Clause of the Fourteenth Amendment 
to the United States Constitution, and Article I, Sections 19 and 23 of 
the North Carolina Constitution and that the conviction must be 
vacated. We disagree. 


Defendant contends that the State’s evidence was insufficient to 
show that he was actually or constructively present at the time of the 
murder. As discussed previously in this opinion, a showing of a 
defendant’s presence during the commission of a crime is no longer 
required in order to establish that a defendant aided and abetted 
another in committing a crime. This contention is without merit. 
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[8] Defendant also contends that the State’s evidence was insuffi- 
cient to prove that defendant had the mens rea necessary to commit 
premeditated and deliberate murder. He argues that telling Saunders 
to “waste them if they mess up” was not a fixed design, but was a con- 
ditional threat, insufficient to prove specific intent. 


In reviewing the sufficiency of the evidence, we consider the evi- 
dence in the light most favorable to the State. State v. Benson, 331 
N.C. 537, 544, 417 S.E.2d 756, 761 (1992). The State’s evidence tended 
to show that Leslie Thomas believed defendant’s statement to 
Saunders to “waste” them to mean that defendant intended for 
Saunders to kill them. Leslie testified that during the brief period 
when the Thomases were alone just before Wayne was shot, Wayne 
told Leslie that they had to try to do something because defendant 
and the boy were going to kil] them anyway. The State’s evidence also 
tended to show that defendant gave Saunders the means to kill the 
victims, in the form of a .380 semiautomatic pistol. Just before 
defendant got out of the car at the hospital, he repeated his command 
to Saunders to “waste” the hostages if they did anything wrong. We 
agree with the State’s contention that a conditional threat to kill is 
proof of specific intent to kill if the condition occurs. The fact that 
defendant did not definitively know that the condition of the victims’ 
“messing up” would occur does not negate the specific intent defend- 
ant had for Saunders to kill the Thomases if it did occur. Looking at 
the evidence in the light most favorable to the State, we conclude 
that there was sufficient evidence that the jury could have found 
that defendant had the specific intent that the victim who “messed 
up,” Wayne Thomas in this case, be killed. There was substantial evi- 
dence that defendant possessed the elements of first-degree murder 
by malice, premeditation, and deliberation. This assignment of error 
is overruled. 


[9] By another assignment of error, deferidant contends that the trial 
court conducted several unrecorded charge conferences in his 
absence, at both the guilt-innocence phase and the capital sentencing 
proceeding, and that this violated his rights under the Fifth, Sixth, 
Eighth, and Fourteenth Amendments to the United States 
Constitution and Article I, Sections 19, 23, 24, and 27 of the North 
Carolina Constitution. Defendant further argues that on the facts of 
this case, such error was not harmless beyond a reasonable doubt 
and that he is therefore entitled to a new trial or new capital sen- 
tencing proceeding. We disagree. 
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Defendant contends that because he was absent during what he 
alleges were unrecorded charge conferences, he was convicted on a 
theory of aiding and abetting, which connotes greater culpability, 
rather than on a theory of accessory before the fact, which defendant 
argues better fit the facts of this case. The transcript in this case 
reveals that there were two recesses lasting about three hours each, 
one after the close of the evidence at the guilt-innocence phase, and 
the other after the close of the evidence at the capital sentencing pro- 
ceeding. The record does not reveal what occurred during the two 
recesses in question. Just before the first recess, the trial court 
addressed the jury as follows: 


Members of the jury, you have heard all the evidence in this 
case. The State has rested and the defendant has informed the 
court that the defendant has elected not to put on any evidence. 
The next thing that will occur will be jury instructions between 
myself and the attorneys. And that will take maybe one or two 
hours. 


The next thing that occurred, according to the transcript, was a for- 
mal charge conference with defendant and all counsel present. Just 
after the second recess at issue in this case, during the capital sen- 
tencing proceeding, the trial court again conducted a formal charge 
conference in the presence of defendant and all counsel. Thus, the 
transcript reveals that the trial judge conducted a complete jury 
instruction conference on the record in the presence of defendant at 
both the guilt-innocence and sentencing phases of the trial. The 
record is silent about what took place during the two recesses in 
question. As we stated in State v. Adams, 335 N.C. 401, 439 S.E.2d 760 
(1994), we will not presume error from a silent record. This assign- 
ment of error is overruled. 


[10] By another assignment of error, defendant contends that the 
trial court erred in admitting evidence regarding defendant’s partici- 
pation in a prior robbery. Defendant argues that evidence of this prior 
robbery was inadmissible character evidence which unfairly preju- 
diced him in this case. We disagree. 


The State’s evidence, consisting of the testimony of two wit- 
nesses, tended to show the following: Defendant, armed with a 
sawed-off shotgun, and an unarmed man went into Bunny’s Pawn 
Shop. Defendant pointed the gun at the pawn store clerk and ordered 
her to sit down. Defendant saw a .380 semiautomatic pistol under the 
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counter, picked it up, and put it in his pocket. This weapon was later 
identified at trial in the instant case as the gun that defendant gave to 
Theola Saunders and that Saunders used to shoot the victim in this 
case. Defendant told his robbery accomplice to put the jewelry ina 
bag, and the two men left after taking all the jewelry. In the opinions 
of both witnesses, defendant was the one in charge and did all the 
talking, while the other, unarmed man never spoke. 


Defendant contends that the admission of the evidence of his 
prior robbery of Bunny’s Pawn Shop was erroneous because it was 
not probative of any genuine question of fact at issue in the case. He 
also argues that if the evidence was relevant, its probative value was 
outweighed by the danger of unfair prejudice. Finally, defendant 
argues that the State’s evidence of the Bunny’s Pawn Shop robbery 
was more expansive than necessary. We address each contention in 
turn. 


We conclude that the evidence of the Bunny’s Pawn Shop robbery 
was probative, as it tended to prove defendant was the source of the 
weapon Saunders used to shoot Wayne Thomas. In State v. Rannels, 
333 N.C. 644, 430 S.E.2d 254 (1993), we found admissible under North 
Carolina Rule of Evidence 404(b) evidence that the defendant had 
stolen the weapon he used to commit the murder for the purpose of 
proving that he possessed it as well as to prove the circumstances 
under which it was acquired. /d. at 658, 430 S.E.2d at 262. We noted 
in Rannels that this type of evidence is generally admissible in a 
homicide prosecution as tending to establish the guilt of the accused. 
“Only when the evidence of other crimes or wrongs has no other pro- 
bative value than to show the bad character of the accused in order 
to prove his ‘propensity or disposition to commit an offense of the 
nature of the crime charged’ should the evidence be excluded.” /d. at 
657, 430 S.E.2d at 261 (quoting State v. Coffey, 326 N.C. 268, 279, 389 
S.E.2d 48, 54 (1990)). Further, we note that the State’s evidence, 
including testimony describing defendant’s acts and statements dur- 
ing the pawn shop robbery, shed light on several probative issues in 
the case, including defendant’s similar motive, modus operand1?, iden- 
tity as the instigator, and procuring of the murder weapon. 


We find it unnecessary to engage in a balancing act to determine 
whether the prejudicial effect of the pawn shop robbery outweighed 
its probative value. The evidence in the case tended to describe at 
least three different armed robberies in which defendant had previ- 
ously participated. It is unlikely that evidence of defendant’s armed 
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robbery of Bunny’s Pawn Shop was prejudicial in view of the evi- 
dence of defendant’s other armed robberies offered at trial. This 
assignment of error is overruled. 


By another assignment of error, defendant contends that the 
jury’s failure to find any mitigating circumstance, either statutory or 
nonstatutory, indicates that the jury arbitrarily recommended the 
death sentence in violation of defendant’s constitutional rights. We 
disagree. 


[11] In particular, defendant contends that the jury’s failure to find 
the N.C.G.S. § 15A-2000(f)(4) mitigating circumstance, that “defend- 
ant was an accomplice in or an accessory to the capital felony com- 
mitted by another person and his participation was relatively minor,” 
was supported by uncontradicted evidence. Defendant argues that 
since he was not present when Saunders shot the victim, the jury 
should have found him to be a minor participant and should have 
found the (f)(4) mitigator. Defendant’s contention is misplaced. 
Although the evidence was undisputed that defendant was not 
present during the killing, reasonable minds could disagree as to 
whether defendant’s participation was minor. The jury is free to 
decide, upon consideration of the surrounding circumstances pre- 
sented to it, whether it believes the evidence warrants finding a miti- 
gating or aggravating circumstance to exist. State v. Alston, 341 N.C. 
198, 256-57, 461 S.E.2d 687, 720 (1995), cert. denied, —- U.S. ——, 184 
L. Ed. 2d 100 (1996). 


[12] Defendant further contends that the jury’s failure to find non- 
statutory mitigating circumstances concerning defendant's family his- 
tory and upbringing indicate that the death sentence was arbitrarily 
imposed in violation of defendant’s constitutional rights. The trial 
court gave the jury peremptory instructions on six of the eleven non- 
statutory circumstances, yet no juror found any mitigation. We note 
that defendant made no objection to the trial court’s instructions. In 
Alston, we said that the jury may determine that a nonstatutory miti- 
gating circumstance has no value even if that circumstance is found 
to exist. fd. at 257, 461 S.E.2d at 720. The jury could rationally have 
rejected these nonstatutory mitigating circumstances on the basis 
that they had no mitigating value. We believe that the jury’s written 
responses on the Issues and Recommendations form submitted to it 
show that it considered and rejected the mitigating circumstances. It 
is not our role to second-guess the jury under these circumstances. In 
the absence of contradictory evidence, we must assume that the jury 
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comprehended the trial court’s instructions and the Issues and 
Recommendations form. The fact that the jury in this case considered 
and rejected all of the mitigating circumstances submitted to it does 
not indicate a violation of defendant’s constitutional rights. This 
assignment of error is overruled. 


By another assignment of error, defendant contends that the trial 
court erred by failing to submit to the jury two nonstatutory mitigat- 
ing circumstances which defendant requested. These were: (1) that 
“defendant discontinued school at the age of 16,” and (2) that 
“defendant was not present when Theolas [sic] Saunders shot Wayne 
Thomas.” We address each contention in turn. 


[13] We find no error in the trial court’s failure to submit the pro- 
posed mitigating circumstance that “defendant discontinued schoo! 
at the age of 16.” In order for defendant to succeed on this assignment 
of error, he must establish that (1) the nonstatutory mitigating cir- 
cumstance is one which the jury could reasonably find had mitigating 
value, and (2) there is sufficient evidence of the existence of the cir- 
cumstance to require it to be submitted to the jury. State v. Benson, 
323 N.C. 318, 325, 372 S.E.2d 517, 521 (1988). We conclude that 
defendant has not made such a showing. The evidence presented was 
ambiguous as to whether defendant stopped going to school com- 
pletely or was merely suspended temporarily but had not completely 
discontinued his schooling. Dr. Glenn Rohrer testified at trial that 
defendant was a highschool dropout and that this decision adversely 
affected defendant’s self-esteem, industriousness, and employment 
opportunities. However, he also testified that “there was some ques- 
tion about exactly when he quit.” In light of this ambiguity and 
the absence of additional evidence which might have clarified the 
issue, it was not error for the trial court to fail to submit this mitigat- 
ing circumstance. 


[14] Defendant further contends that the trial court erroneously 
failed to submit a second mitigating circumstance, that “defendant 
was not present when Theolas [sic] Saunders shot Wayne Thomas.” 
Looking at the record and transcript, we find that this nonstatutory 
mitigating circumstance was in fact submitted to the jury, albeit ina 
different form than defendant requested. The tenth nonstatutory mit- 
igating circumstance which the trial court submitted to the jury was 
“It}hat at the time Theolas [sic] Saunders shot Wayne Thomas|,] 
Charles Bond was in the hospital seeking treatment for a self-inflicted 
wound.” Thus, the circumstance actually submitted to the jury 
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embodied the notion requested by defendant. This Court has found 
harmiess error where a proposed nonstatutory mitigating circum- 
stance was subsumed by the submission of another nonstatutory mit- 
igating circumstance. State v. Benson, 323 N.C. 318, 326-27, 372 
S.E.2d 517, 522 (1988). We conclude that defendant’s proposed non- 
statutory mitigating circumstance was subsumed by the submission 
to the jury of another nonstatutory mitigating circumstance, and any 
error here was harmless. This assignment of error is overruled. 


{[15] By another assignment of error, defendant contends that the 
trial court erroneously combined two of defendant’s requested non- 
statutory mitigating circumstances into one where, defendant argues, 
each requested mitigating circumstance directed the jury to distinct 
mitigating evidence. Defendant requested the following two circum- 
stances: (1) that defendant began his substance abuse at the age of 
nine; and (2) that defendant has been diagnosed as being dependent 
on a combination of alcohol, cocaine, and marijuana. The trial court 
combined these two factors into one and submitted the following cir- 
cumstance: “The defendant began his substance abuse at the age of 
nine, and has been diagnosed as being dependant [sic] on a combina- 
tion of alcohol, cocaine, and marijuana.” In addition, the trial court 
submitted the catchall, “any other circumstance or circumstances 
arising from the evidence which one or more of you deems to have 
mitigating value.” Defendant argues that combining these aspects of 
his character into a single circumstance may have precluded full con- 
sideration of mitigating evidence. We disagree. 


As stated previously, this Court has found harmless error where a 
proposed nonstatutory mitigating circumstance was subsumed by the 
submission of another nonstatutory mitigating circumstance. Jd. 
Defendant’s argument is based on the notion that the jury would have 
been more impressed with the mitigating value of the proffered evi- 
dence if it had been separated into two mitigating circumstances, 
rather than consolidated into one. We find this argument unpersua- 
sive. As we Stated in State v. Greene, 324 N.C. 1, 21, 376 S.E.2d 430, 
442 (1989), sentence vacated on other grounds, 494 U.S. 1022, 108 
L. Ed. 2d 603 (1990), we reject the mechanical, mathematical 
approach to capital sentencing. 


Here, the jury was not precluded from considering evidence of 
defendant's early introduction to alcohol and drugs, nor was it pre- 
vented from considering evidence of defendant’s present substance 
abuse problem. The jury heard and considered testimony from a cer- 
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tified substance-abuse counselor regarding defendant’s involvement 
with alcohol at the age of nine and his continued drug and alcohol 
abuse. In addition, the court submitted the “catchall” mitigating cir- 
cumstance for the jury’s consideration. The trial court’s refusal to 
submit the requested nonstatutory mitigating circumstances sepa- 
rately was not error. We find no merit in this assignment of error, and 
it is overruled. 


[16] By another assignment of error, defendant contends that the 
trial court erred by permitting a lay witness to testify as to defend- 
ant’s lack of mental retardation. Defendant argues that this was unre- 
liable and irrelevant opinion testimony and that its admission violated 
defendant’s constitutional rights under the Eighth and Fourteenth 
Amendments to the United States Constitution and Article I, Sections 
19, 23, and 27 of the North Carolina Constitution. Defendant contends 
he must be resentenced. We disagree. 


The North Carolina Rules of Evidence do not apply to sentencing 
hearings. N.C.G.S. § 8C-1, Rule 1101(b)(3) (1992). Any competent, rel- 
evant evidence which wil substantially support the imposition of the 
death penalty may be introduced at this stage. State v. Daughtry, 340 
N.C. 488, 517, 459 S.E.2d 747, 762 (1995), cert. dented, —- U.S. —, 
133 L. Ed. 2d 739 (1996). Two of defendant’s former teachers and a 
certified social worker who had examined him testified that he was 
mentally retarded. The State presented evidence to rebut this miti- 
gating evidence. Officer Gregory Bonner testified that based on per- 
sonal experiences with defendant, he did not think defendant was 
mentally retarded. Defendant objected, and the trial court overruled 
the objection. 


Although the Rules of Evidence do not apply in sentencing pro- 
ceedings, they may be helpful as a guide to reliability and relevance. 
See Ohio v. Roberts, 448 U.S. 56, 65 L. Ed. 2d 597 (1980). Under those 
rules, a lay witness may testify in the form of an opinion if the opin- 
ion is “(a) rationally based on the perception of the witness and 
(b) helpful to a clear understanding of his testimony or the determi- 
nation of a fact in issue.” N.C.G.S. § 8C-1, Rule 701 (1986). We have 
held that the mental condition of another is an appropriate subject for 
lay opinion. In State v. Strickland, 321 N.C. 31, 361 S.E.2d 882 (1987), 
we noted that “ ‘[a] lay witness, from observation, may form an opin- 
ion as to one’s mental condition and testify thereto before the jury.’ ” 
Id. at 38, 361 S.E.2d at 886 (quoting State v. Moore, 268 N.C. 124, 127, 
150 S.E.2d 47, 49 (1966)). 
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Evidence introduced at a capital sentencing proceeding must be 
relevant, be competent, and have probative value. Officer Bonner’s 
testimony, based on his firsthand observation of defendant, met this 
test, and we conclude that it was not error to allow him to testify as 
to his opinion of defendant’s mental condition. This assignment of 
error is overruled. 


[17] By another assignment of error, defendant argues that the trial 
court erred by permitting the jury to view the Volkswagen vehicle in 
which defendant, Saunders, and the victims traveled for nearly eight 
hours. At the close of the State’s sentencing evidence, the prosecutor 
requested that the jury be allowed to view the Volkswagen in order to 
show the small size of the interior of the twenty-year-old vehicle and 
to show that the murder was especially heinous, atrocious, or cruel. 
Defendant objected on the grounds that it was not proper and that the 
condition of the vehicle had changed because Saunders had wrecked 
the vehicle after the crimes at issue were committed. Over defend- 
ant’s objection and upon a showing by the State that a witness could 
testify as to the changed condition of the car, the trial court allowed 
the jury view. Defendant contends that the trial court abused its dis- 
cretion by allowing the jury view of the Volkswagen because (1) this 
evidence was irrelevant to establish the especially heinous, atrocious, 
or cruel aggravating circumstance; and (2) it was unreliable because 
the condition of the car had changed because Saunders had wrecked 
the car when he ran into a roadblock just before he was arrested. We 
address each contention in turn. 


Defendant first argues that the evidence was outside the scope of 
the especially heinous, atrocious, or cruel aggravating circumstance 
because this circumstance is limited to the manner of the killing 
itself. Defendant contends that the cramped and uncomfortable eight- 
hour ride which the victims suffered at the direction of defendant 
may have aggravated the kidnappings, but did not aggravate the mur- 
der. We stated in State v. Goodman, 298 N.C. 1, 257 S.E.2d 569 (1979), 
that the especially heinous, atrocious, or cruel circumstance is 
focused upon acts done to the victim during the commission of the 
capital felony itself. Id. at 25, 257 S.E.2d at 593. We conclude that this 
evidence was relevant to show the circumstances of the crime and 
the nature of defendant’s acts in confining the victims in a small, 
cramped automobile for nearly eight hours. The jury view was proba- 
tive because many jurors may not have owned, ridden in, or had any 
knowledge of a Volkswagen “beetle” and therefore might not have 
known the size of the interior. Thus, we conclude that the trial court 
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properly exercised its discretion in permitting the jury view of the 
Volkswagen vehicle. 


Defendant next contends that the evidence was rendered unreli- 
able by the fact that the vehicle was wrecked after the crimes took 
place. We disagree. The jury was informed of the changed condition 
of the exterior by a witness for the State, Sheriff Perry. Sheriff Perry 
testified that he first saw the vehicle being driven by Theola Saunders 
immediately after the murder and that he did not see any damage. He 
also testified that the majority of the damage now seen on the 
Volkswagen occurred at the wreck when Theola Saunders ran into 
the roadblock after the murder. On redirect, Sheriff Perry stated that 
there was no change to the interior of the Volkswagen. Thus, we con- 
clude that on these facts, the evidence was not rendered unreliable. 
This assignment of error is overruled. 


[18] By another assignment of error, defendant argues that the trial 
court erred by failing to admit evidence at defendant’s sentencing 
hearing that showed that the principal, Theola Saunders, was Imeligi- 
ble for the death penalty. Defendant contends that because he was an 
accessory and not a coconspirator acting in concert, the fact that 
Saunders could not have received the death penalty was mitigating 
evidence. We disagree. 


The basic thrust of defendant’s argument is that although most of 
the common law distinctions between principals and accessories 
have been abrogated by statute, a derivative relationship remains 
between the principal and an accessory to a crime. Defendant con- 
tends that the derivative relationship between the culpability of the 
principal and the culpability of an accessory makes any leniency 
afforded the principal a “circumstance of the offense,” citing Lockett 
v. Ohio, 438 U.S. 586, 57 L. Ed. 2d 973 (1978), for such a proposition. 
Such leniency, defendant contends, is relevant to the determination 
of the accessory’s sentence. We are unpersuaded. 


The pertinent text of Lockett to which defendant refers states that 
the Constitution requires that the sentencer “not be precluded from 
considering as a mitigating factor, any aspect of a defendant’s char- 
acter or record and any of the circumstances of the offense that the 
defendant proffers as a basis for a sentence less than death.” /d. at 
604, 57 L. Ed. 2d at 990. As this Court noted in State v. Irwin, 304 N.C. 
93, 282 S.E.2d 439 (1981), the Court in Lockett went on to say that 
“evidence irrelevant to these factors may be properly excluded by the 
trial court.” Jd. at 104, 282 S.E.2d at 447 (citing Lockett, 438 U.S. at 604 
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n.12, 57 L. Ed. 2d at 990 n.12). In Irwin, we held that evidence of a 
plea bargain and sentencing agreement between the State and a code- 
fendant was not admissible as a mitigating circumstance because 
such evidence did not pertain to “defendant’s character, record, or the 
nature of his participation in the offense.” Jd. We reaffirmed this hold- 
ing in State v. Williams, 305 N.C. 656, 292 S.E.2d 243, cert. denied, 
459 U.S. 1056, 74 L. Ed. 2d 622 (1982), saying: 


The fact that the defendant’s accomplices received a lesser sen- 
tence is not an extenuating circumstance. It does not reduce the 
moral culpability of the killing nor make it less deserving of the 
penalty of death than other first-degree murders. See State v. 
Hutchins, 303 N.C. 321, 279 S.E.2d 788 [(1981)]. The accomplices’ 
punishment is not an aspect of the defendant’s character or 
record nor a mitigating circumstance of the particular offense. 
See Lockett v. Ohio, 438 U.S. 586, 57 L. Ed. 2d 973 (1978). It bears 
no relevance to these factors, and thus there was no error in the 
judge’s refusal to submit it to the jury. 


Williams, 305 N.C. at 687, 292 S.E.2d at 261-62. We conclude that the 
codefendant’s death-sentence ineligibility in this case was properly 
excluded from the jury’s consideration as a mitigating circumstance. 
This assignment of error is overruled. 


[19] By another assignment of error, defendant contends that 
the trial court erred by three times submitting the N.C.G.S. 
§ 15A-2000(e)(5) aggravating circumstance that this murder was 
committed during the course of a felony. Defendant contends that the 
legislature did not intend for the (e)(5) aggravating circumstance to 
be submitted more than once when a defendant engaged in multiple 
felonies while committing a murder. Having previously interpreted 
this statute otherwise, we disagree. 


We have interpreted N.C.G.S. § 15A-2000(e) to permit the submis- 
sion of separate aggravating circumstances pursuant to the same 
statutory subsection if the evidence supporting each is distinct and 
separate. State v. Moseley, 338 N.C. 1, 449 S.E.2d 412 (1994), cert. 
denied, —— U.S. —-, 181 L. Ed. 2d 738 (1995). In Moseley, where the 
defendant was convicted of committing two separate offenses against 
the same victim, the defendant argued that the submission of two 
aggravating circumstances based on the same course of conduct was 
redundant. Id. at 54, 449 $.E.2d at 444. This Court found in Moseley 
that each crime the defendant had committed was supported by dis- 
tinct evidence; the only overlap between the two convictions was the 
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fact that the defendant in Moseley committed both crimes against one 
victim. We concluded that this overlap did not rise to the level of 
redundancy and that it was proper for the trial court to submit the 
N.C.G.S. § 15A-2000(e)(5) aggravating circumstance twice. /d. at 55, 
449 S.E.2d at 444. We reiterated in later cases that it is proper for a 
trial court to allow such multiple submission of the (e)(5) aggravating 
circumstance. See, e.g., State v. Robinson, 342 N.C. 74, 463 $.E.2d 218 
(1995), cert. denied, —— U.S. —, 134 L. Ed. 2d 793 (1996); State v. 
Gregory, 340 N.C. 365, 459 S.E.2d 638 (1995), cert. denied, —- U.S. 
——, 134 L. Ed. 2d 478 (1996). 


In the present case, defendant was convicted of the first-degree 
murder of Wayne Thomas, the first-degree kidnappings of Wayne and 
Leslie Thomas, and one count of robbery with a dangerous weapon. 
Thus, there were three separate felonies submitted by the trial court 
as separate circumstances which the jury could find aggravated the 
murder. The State presented distinct evidence that defendant com- 
mitted each of these three felonies against the two victims during the 
course of the murder. As we stated in Moseley, where each crime is 
supported by distinct evidence, such evidence supports the submis- 
sion of multiple aggravating circumstances. We hold that it was 
proper for the trial court to submit the N.C.G.S. § 15A-2000(e)() 
aggravating circumstance three times based on three separate and 
distinct felonies committed by defendant during the course of the 
murder. This assignment of error is overruled. 


By another assignment of error, defendant contends that the trial 
court erred in permitting the prosecutors to engage in improper argu- 
ment during the capital sentencing proceeding of defendant’s trial. He 
contends that the prosecutors made two improper arguments to the 
jury, to wit: (1) implying that our capital sentencing structure was 
derived from biblical law, and (2) asking the jurors to put themselves 
in the place of the victims and their family members. We address each 
contention in turn. 


Defendant first argues that the trial court erred in allowing the 
first prosecutor to use biblical references to support her closing argu- 
ment at sentencing. The prosecutor argued that “the Bible says that 
he that smiteth a man so that he dies shall surely be put to death” and 
later that “lynch mob activity has always been condemned by the 
Good Book, but justice under the law has always been upheld and 
supported by the Good Book.” Defendant objected to both of these 
arguments, and his objections were overruled by the trial court. 
Defendant argues that these references to the Bible told the jury that 


36 IN THE SUPREME COURT 


STATE v. BOND 
[345 N.C. 1 (1996)] 


the State’s authority comes from the Bible, in violation of this Court’s 
decision in State v. Laws, 325 N.C. 81, 120, 381 S.E.2d 609, 632 (1989), 
sentence vacated on other grounds, 494 U.S. 1022, 108 L. Ed. 2d 603 
(1990). We disagree. 


[20] The trial court properly overruled defendant’s first objection to 
the argument that in the Bible it says that “he that smiteth a man so 
that he die shall surely be put to death.” The prosecutor was antici- 
pating and rebutting an argument which she had reason to believe 
defense counsel would raise in reference to the propriety of the death 
penalty. Just before making the argument to which defendant 
objected, the prosecutor said: 


Ladies and Gentlemen of the jury, they may come and say to you 
thou shalt not kill. That’s what everybody says in opposition to 
the death penalty. It kind of gets you—-thou shalt not kill. But 
ladies and gentlemen of the jury, that is a commandment as to 
how we are to conduct ourselves one with another in society, 
how [defendant] is supposed to conduct himself with people like 
Wayne Thomas. 


The prosecutor was quoting the rest of the biblical passage which she 
anticipated defense counsel would quote during closing arguments. 
We have noted that “more often than not,” we have concluded that 
such biblical arguments are within permissible margins given counsel 
in arguing “hotly contested cases.” State v. Artis, 325 N.C. 278, 331, 
384 $.E.2d 470, 500 (1989), sentence vacated on other grounds, 494 
U.S. 1023, 108 L. Ed. 2d 604 (1990). 


[21] The trial court also overruled defendant’s second objection to 
the prosecutor’s argument that “justice under the law has been 
upheld and supported by the Good Book.” Looking at the transcript, 
we note that just before making this argument, the prosecutor told 
the jury, “we are not trying this case by Biblical law. We are trying 
this case by man’s law, North Carolina General Statute 15A-2000.” In 
State v. Walls, 342 N.C. 1, 463 S.E.2d 738 (1995), cert. denied, —— U.S. 
—, 134 L. Ed. 2d 794 (1996), we stated that an argument which 
“clearly informed the jury that it was to make its sentencing decision 
based upon N.C.G.S. § 15A-2000, and not the Bible ... was not 
improper.” Jd. at 61, 463 S.E.2d at 770. In reviewing this issue in State 
v. Rose, 339 N.C. 172, 451 S.E.2d 211 (1994), cert. denied, — U.S. —, 
132 L. Ed. 2d 818 (1995), we reaffirmed our prior holdings. In the 
present case, the prosecutor’s biblical references appeared in only 
four pages of a thirty-five page closing argument. Moreover, the pros- 
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ecutor cautioned the jury that this case was not being tried by 
biblical law, but by man’s law, specifically referencing N.C.G.S. 
§ 15A-2000. We find no error in the trial court’s overruling defendant’s 
objections to the biblical references made by the prosecutor. 


[22] Defendant next argues that the references to the victims or their 
family members made by a second prosecutor during the closing 
arguments of the capital sentencing proceeding were so improper 
that the trial court had a duty to intervene ex mero motu to cure the 
error. The defendant contends that on two separate occasions the 
prosecutor told the jurors to put themselves in the place of the vic- 
tims or the victims’ family members. After carefully reviewing the 
transcript, we find that the prosecutor did not tell the jurors to put 
themselves in these positions. Rather, the prosecutor asked if the 
jurors could imagine themselves in the position of the victims’ par- 
ents and then later asked if they could zmagine themselves as Leslie 
Thomas. The pertinent part of the prosecutor’s argument was: 


What on earth, ladies and gentlemen of the jury—you raise some- 
body up, get ready to get them married, and what happens? 
They're taken away from you not through God, not through dis- 
ease or illness, but because someone is so mean and doesn’t want 
to work, doesn’t care, doesn’t care. And he doesn’t shed a tear for 
them and he doesn’t care. 


We have held that such an argument is permissible as a type of victim- 
impact argument. State v. Conaway, 339 N.C. 487, 528, 453 $.E.2d 
824, 850, cert. denied, —- U.S. —, 133 L. Ed. 2d 153 (1995), As we 
stated in Conaway, “this argument merely served to remind the jury 
that the victims were sentient beings with close family ties before 
they were murdered by defendant.” Jd. at 528, 453 S.E.2d at 850. In 
any event, the argument at issue here was not so grossly improper as 
to require the trial court to intervene ex mero motu. 


[23] The next argument the prosecutor made, about which defendant 
complains, referred to the victim, Leslie Thomas: 


Can you imagine if this had happened to yourself; the horror of 
being in that Volkswagen eight hours with this man holding that 
little gun and the kid holding the shotgun and switching them 
back and forth? And having your own brother rob a store and not 
knowing whether he was going to come back dead or not, 
whether the police may kill him? And being pregnant at the same 
time in that tiny car and this defendant asking those questions... 
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you re not coming back until I get my money .. . and if I don’t get 
my money before daylight, you’re dead. And going through that; 
is that not momentous? Does that not count? 


This Court has repeatedly found no impropriety in a prosecutor’s 
argument asking the jury to try to zmagine the fear and emotions of 
a victim. State v. Campbell, 340 N.C. 612, 636, 460 S.E.2d 144, 157 
(1995), cert. denied, — U.S. —, 183 L. Ed. 2d 871 (1996); Gregory, 
340 N.C. at 426, 459 S.E.2d at 674. In State v. Garner, 340 N.C: 573, 459 
S.E.2d 718 (1995), cert. denied, —— U.S. —-, 133 L. Ed. 2d 872 (1996), 
we found no gross impropriety in the prosecutor’s argument explic- 
itly asking the Jurors to place themselves in the position of the victims 
of the murders. /d. at 596-97, 459 S.E.2d at 730-31. As defendant failed 
to object to the prosecutor’s arguments of which he now complains, 
our review on appeal is limited to the question of whether the argu- 
ments were so grossly improper as to require the trial court to inter- 
vene ex mero motu. McCollum, 334 N.C. at 225, 433 S.E.2d at 153. We 
conclude that these arguments were not so grossly improper as to 
require the trial court to intervene in the absence of an objection by 
defendant. This assignment of error is overruled. 


[24] By another assignment of error, defendant contends the trial 
court erred by failing to give a peremptory instruction on the N.C.G.S. 
§ 15A-2000(f)(4) statutory mitigating circumstance. Defendant ar- 
gues that the evidence was uncontradicted that defendant was not 
present when Wayne Thomas was killed, but was in the hospital 
receiving treatment for an injured foot. He contends that it was 
incumbent upon the trial court to peremptorily instruct the jury to 
find “that defendant was an accomplice in or an accessory to the 
felony murder committed by another person and his participation 
was relatively minor.” Defendant argues that the fact that the jury did 
not find the existence of the (f)(4) mitigator shows that the trial court 
committed error in failing to give the jury a peremptory instruction. 
We disagree. 


Upon careful review of the transcript, we find that the evidence 
was not uncontroverted as to each aspect of the (f)(4) mitigating cir- 
cumstance. Part of the State’s argument was that defendant was not a 
minor participant in this crime, but that defendant had orchestrated 
the robbery, attempted robberies, and kidnappings and had great 
influence over his young accomplice. The State’s evidence tended to 
show that defendant was twenty-nine years older than his accom- 
plice, that defendant planned the scheme of going to Virginia to com- 
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mit armed robbery, that defendant equipped Theola Saunders with 
the murder weapon Saunders ultimately used to kill Wayne Thomas, 
that defendant took control of the car from the Thomases at gun- 
point, and that defendant gave all the orders to Saunders. Defendant 
sought to challenge this evidence at all stages. Thus, the evidence as 
to the (f)(4) mitigator was hotly contested, and we hold that the trial 
court properly denied defendant’s request for a peremptory instruc- 
tion on this proposed mitigating circumstance. This assignment of 
error is overruled. 


PRESERVATION ISSUES 


Defendant also raises for “preservation” the following six issues: 
(1) the trial court erred by permitting the bailiff to have ex parte con- 
tact with prospective jurors, (2) the trial court erred by denying 
defendant's motion to examine jurors about defendant’s parole eligi- 
bility, (3) the trial court erred by declining to impose judgment and 
sentence for defendant’s noncapital convictions prior to the sentenc- 
ing hearing, (4) the trial court erred by placing the burden of proof on 
defendant with respect to mitigating circumstances and by declining 
to instruct the jury on the preponderance of the evidence standard, 
(5) the trial court erred by failing to instruct in accordance with 
defendant's request to prohibit jurors from rejecting submitted miti- 
gation on the basis that it had no mitigating value, and (6) the trial 
court erred by failing to clearly instruct the jury that the jury should 
answer “no” to Issues Three and Four unless the jury unanimously 
decided that the answer to these issues was “yes.” We have consid- 
ered the defendant’s arguments on these issues and find no com- 
pelling reason to depart from our prior holdings. Therefore, we over- 
rule each of these assignments of error. 


PROPORTIONALITY REVIEW 


Having concluded that defendant’s trial and separate capital sen- 
tencing proceeding were free of prejudicial error, we turn to the 
duties reserved by N.C.G.S. § 15A-2000(d)(2) exclusively for this 
Court in capital cases. It is our duty in this regard to ascertain 
(1) whether the record supports the jury’s findings of the aggravating 
circumstances on which the sentence of death was based; 
(2) whether the death sentence was entered under the influence of 
passion, prejudice, or other arbitrary consideration; and (3) whether 
the death sentence is excessive or disproportionate to the penalty 
imposed in similar cases, considering both the crime and the defend- 
ant. N.C.G.S. § 15A-2000(d)(2) (1988) (amended 1984). After thor- 
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oughly examining the record, transcripts, and briefs in the present 
case, we conclude that the record fully supports the aggravating cir- 
cumstances found by the jury. Further, we find no indication that the 
sentence of death in this case was imposed under the influence of 
passion, prejudice, or any other arbitrary consideration. We must turn 
then to our final statutory duty of proportionality review. 


[25] In the present case, defendant was convicted of premeditated 
and deliberate first-degree murder. The jury found the following 
aggravating circumstances: that defendant had been previously con- 
victed of a violent felony, N.C.G.S. § 15A-2000(e)(3); that defendant 
killed the victim while he was an aider and abettor in the commission 
of robbery with a dangerous weapon, N.C.G.S. § 15A-2000(e)(5); that 
defendant killed the victim while he was an aider and abettor in the 
commission of the first-degree kidnapping of Leslie Thomas, N.C.G:S. 
§ 15A-2000(e)(5); that defendant killed the victim while he was an 
aider and abettor in the commission of the first-degree kidnapping of 
Wayne Thomas, N.C.G.S. § 15A-2000(e)(5); and that the murder was 
committed as part of a course of conduct including other violent 
crimes, N.C.G.S. § 15A-2000(e)(11). Of the thirteen mitigating circum- 
stances submitted, including one statutory mitigator as well as the 
catchall, the jury did not find any mitigating circumstances to exist. 
Defendant argues that the death penalty in this case was arbitrary 
based on the fact that the jury did not find any mitigating circum- 
stances. We find this contention to be without merit. 


Fight of the mitigating circumstances submitted and not found 
dealt with defendant’s childhood up to age fourteen. Defendant was 
forty-five years old at the time he committed the crimes in this case. 
A jury could rationally have found that defendant’s childhood cir- 
cumstances did not warrant a mitigating effect on his violent criminal 
activity over thirty years later. Further, the jury could rationally have 
rejected the submitted mitigating circumstance that defendant’s par- 
ticipation in the crimes was relatively minor. The State’s evidence 
tended to show that defendant exerted dominance over his sixteen- 
year-old accomplice and was in charge of their crime spree. The evi- 
dence that defendant set up the murder, gave the juvenile the weapon, 
and instructed him what to do with it could rationally have persuaded 
the jury that defendant’s participation was not minor. We conclude 
that the fact that the jury did not find the existence of any mitigating 
circumstances does not indicate that the death sentence was arbi- 
trarily imposed. 
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In our proportionality review, it is proper to compare the present 
case with other cases in which this Court has concluded that the 
death penalty was disproportionate. McCollum, 334 N.C. at 240, 433 
S.E.2d at 162. We have found the death penalty disproportionate in 
seven cases. State v. Benson, 323 N.C. 318, 372 S.E.2d 517; State v. 
Stokes, 319 N.C. 1, 352 S.E.2d 653 (1987); State v. Rogers, 316 N.C. 
203, 341 S.E.2d 713 (1986), overruled on other grounds by State v. 
Vandiver, 321 N.C. 570, 364 S.E.2d 373; State v. Young, 312 N.C. 669, 
325 S.E.2d 181 (1985); State v. Hill, 311 N.C. 465, 319 S.E.2d 163 
(1984); State v. Bondurant, 309 N.C. 674, 309 S.E.2d 170 (1983); State 
v. Jackson, 309 N.C. 26, 305 S.E.2d 703 (1983). We conclude that this 
case is not substantially similar to any case in which this Court has 
found the death penalty disproportionate. This case has several fea- 
tures which distinguish it from the cases in which we have found the 
death penalty to be disproportionate. They are: (1) defendant orches- 
trated the killing of an unarmed victim whom defendant Kept hostage 
after kidnapping him from his own home at gunpoint and forcing him 
against his will to commit armed robbery for defendant’s financial 
gain; (2) defendant was in a position of control during the crimes at 
issue and subjected a sixteen-year-old boy to his dominance, ordering 
that the boy kill the victims if they “messed up”; (3) defendant had 
previously been convicted of four violent felonies, including 
manslaughter, second-degree robbery, armed robbery, and aiding and 
abetting an armed robbery. We find it significant that in none of the 
cases in which this Court has found the death penalty disproportion- 
ate were there multiple victims or multiple major felonies committed 
during the crime. Moreover, none of the defendants in those cases 
had previously been convicted of multiple violent felonies. 


Of the seven cases in which this Court has found the death 
penalty disproportionate, only two, Bondurant and Young, contained 
multiple aggravating circumstances. The instant case contains five 
aggravating circumstances, all supported by competent evicence. 
Three of the aggravating circumstances submitted and found by the 
jury in this case were that defendant had previously been convicted 
of three violent felonies. We have noted that a jury’s finding of this 
aggravating circumstance is significant in finding a death sentence 
proportionate. State v. Harris, 338 N.C. 129, 161, 449 S.E.2d 371, 387 
(1994), cert. denied, — U.S. —-, 131 L. Ed. 2d 752 (1995). In a recent 
case, we determined that none of the cases in which the death sen- 
tence was found to be disproportionate have included this aggravat- 
ing circumstance. State v. Rose, 335 N.C, 301, 351, 439 $.E.2d 518, 546, 
cert. denied, —— U.S. —, 129 L. Ed. 2d 883 (1994). 
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It is also proper for this Court to “compare this case with the 
cases in which we have found the death penalty to be proportionate.” 
McCollum, 334 N.C. at 244, 433 S.E.2d at 164. Features of this case 
which are present in cases where this Court has found a death sen- 
tence proportionate include: the killing was part of an armed robbery; 
the killing was done to eliminate a witness; and there were two vic- 
tims, one of whom survived. These features were present in State v. 
Robinson, 336 N.C. 78, 443 S.E.2d 306 (1994), cert. denied, —— U.S. 
——, 130 L. Ed. 2d 650 (1995), and in State v. Lawson, 310 N.C. 632, 
314 $.E.2d 493 (1984), cert. denied, 471 U.S. 1120, 86 L. Ed. 2d 267 
(1985). 


Another distinguishing feature of this case which makes the 
death penalty proportionate is the fact that the jury convicted defend- 
ant of first-degree murder under the felony murder rule and based on 
malice, premeditation, and deliberation. “The finding of premedita- 
tion and deliberation indicates a more cold-blooded and calculated 
crime.” Artis, 325 N.C. at 341, 384 S.E.2d at 506; see State v. Lee, 
335 N.C. 244, 297, 439 S.E.2d 547, 575, cert. denied, —— U.S. —, 130 
L. Ed. 2d 162 (1994). 


As to defendant’s character, we find morally reprehensible the 
fact that defendant enlisted the help and directed the criminal course 
of conduct of a teenager, Theola Saunders, for defendant’s financial 
gain. Both the circumstances of the crime and the character of the 
defendant demonstrate that the death penalty is proportionate for 
this defendant. Accordingly, we conclude that the sentence of death 
recommended by the jury and ordered by the trial court in the present 
case is not disproportionate. 


For the foregoing reasons, we conclude that defendant received a 
fair trial, free of prejudicial error, and that the sentence of death 
entered in the present case must be and is left undisturbed. 


NO ERROR. 
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STATE OF NORTH CAROLINA v. DONNA SUE WESTBROOKS 


No. 428A94 
(Filed 6 December 1996) 


1. Criminal Law § 1131 (NCI4th Rev.)— Fair Sentencing 
Act—same evidence not used twice—second finding in 
explanation of first 


The trial court did not use the same evidence to prove more 
than one aggravating factor when sentencing defendant for con- 
spiracy to murder and Solicitation to murder under the Fair 
Sentencing Act where the trial judge marked the box which pro- 
vided that “defendant took advantage of a position of trust or con- 
fidence to commit the offense” and the box for additional factors, 
typing in that defendant took advantage of a position of trust in 
the husband-wife relationship with information about insurance 
coverage and where the victim would be when the attack 
occurred. The language inserted in the form in the second finding 
is explanatory of the first and was not treated as a separate fac- 
tor in aggravation. This case is distinguishable from State v. 
Morston, 336 N.C. 381, in that there is no discrepancy between 
the sentencing form and the transcript. 


Am Jur 2d, Criminal Law §§ 525 et seq. 


Validity of statutes prohibiting or restricting parole, 
probation, or suspension of sentence in cases of violent 
crimes. 100 ALR3d 431. 


2. Homicide § 73 (NC14th)— solicitation to commit murder— 
lesser included offense of accessory before the fact 


Solicitation to commit murder is a lesser included offense of 
murder as an accessory before the fact because solicitation to 
commit murder contains no element that is not also present in the 
offense of being an accessory before the fact to murder. Although 
there is a possibility under particular facts that a defendant may 
have solicited someone to commit a crime without being an 
accessory before the fact to that crime or that a defendant was an 
accessory before the fact to the crime but did not solicit the 
crime, North Carolina case law is clear that the determination of 
whether one offense is a lesser included offense of another is 
made on a definitional basis as opposed to a factual basis. 
Applying the definitional approach to these two crimes leads to 
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the result that solicitation to commit murder merges into the 
offense of being an accessory before the fact to the same murder. 


Am Jur 2d, Homicide § 564. 


Solicitation to commit crime against more than one 
person or property, made in single conversation as single 
or multiple crimes. 24 ALR4th 1324. 


Indictment, Information, and Criminal Pleadings § 19 
(NCI4th); Homicide § 138 (NCI4th)— indictment for mur- 
der— acting in concert theory—conviction as accessory— 
indictment sufficient 


An indictment for acting in concert to commit murder 
supported a verdict of first-degree murder on an accessory- 
before-the-fact theory. An indictment must allege all of the essen- 
tial elements of the crime sought to be charged but allegations 
beyond the essential elements are irrelevant and may be treated 
as surplusage. Moreover, the purposes of an indictment include 
giving notice of the charge against defendants so that they may 
prepare their defense and be in a position to plead double jeop- 
ardy. Here, acting in concert was an allegation beyond the essen- 
tial elements of the crime charged and defendant had notice of 
the first-degree murder charge against her and presented her 
defense accordingly, testifying that she did not hire anyone to 
murder her husband. 


Am Jur 2d, Indictments and Informations §§ 103-106. 


. Evidence and Witnesses § 959 (NCI4th)— murder—state- 


ments to witnesses by victim—state of mind 


The trial court did not err in a prosecution for first-degree 
murder by admitting testimony repeating statements made to wit- 
nesses by the victim before his death about his feelings towards 
his marriage to the defendant and that he was depressed, lonely, 
and upset about finances. These statements reflect a man con- 
cerned about his marriage and his wife’s handling of their 
finances and expressed his state of mind. The statements were 
not merely a recitation of facts and the inconsistencies present in 
the hearsay evidence in State v. Hardy, 339 N.C. 207, are not 
present here. These statements also corroborate a motive for the 
murder—that defendant was in debt and could not repay her 
obligations. Moreover, there was no prejudice because other wit- 
nesses testified to the same affect. N.C.G.S. § 8C-1, Rule 803(38). 
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Am Jur 2d, Homicide §§ 536-540. 


Exception to hearsay rule, under Rule 803(3) of 
Federal Rules of Evidence, with respect to statement of 
declarant’s mental, emotional, or physical condition. 75 
ALR Fed. 170. 


. Evidence and Witnesses § 959 (NCI4th)— murder—state- 
ments by victim—state of mind 


A first-degree murder victim’s statements to witnesses con- 
cerning telephone calls and bills from creditors he knew nothing 
about and concerning defendant’s role in his financial situation 
were admissible as statements of the declarant’s then existing 
state of mind. Although defendant argued that these statements 
were a recitation of facts rather than state of mind, these state- 
ments were made contemporaneously with and in explanation of 
the victim’s statements that he was concerned and upset about 
his finances, which were held admissible elsewhere in this opin- 
ion. Moreover, there was no prejudice because other witnesses 
testified to the same affect. 


Am Jur 2d, Homicide §§ 536-540. 


Exception to hearsay rule, under Rule 803(3) of 
Federal Rules of Evidence, with respect to statement of 
declarant’s mental, emotional, or physical condition. 75 
ALR Fed. 170. 


. Evidence and Witnesses § 2750.1 (NCI4th)— murder— 
statement of victim about marriage—admissible to contra- 
dict defendant 


A first-degree murder victim’s statements to witnesses con- 
cerning the status of the marriage between the victim and defend- 
ant were admissible to contradict defendant's contention at trial 
that she and the victim had no marital problems. Moreover, there 
was no prejudice because other witnesses testified to the same 
affect. | 


Am Jur 2d, Witnesses §§ 717, 718. 


. Evidence and Witnesses § 761 (NCI4th)— murder-—-state- 
ments to victim about defendant—no prejudice 


There was no prejudicial error in a first-degree murder pros- 
ecution in the admission of statements to the victim by witnesses 
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about defendant. Given the overwhelming evidence against 
defendant, there is no reasonable possibility that a different 
result would have been reached had this evidence not been 
admitted. 


Am Jur 2d, Appellate Review §§ 753, 759. 


. Constitutional Law § 356 (NCI4th )— first-degree murder— 


defendant’s prearrest silence—right to remain silent not 
invoked 


There was no error in a first-degree murder prosecution in 
which defendant was charged with murdering her husband in the 
admission of statements made by defendant to a detective before 
her arrest, in the cross-examination of defendant about those 
statements, and in the argument of the prosecutor about the 
statements. The record reveals that defendant never invoked or 
relied upon her right to remain silent, frequently talked with 
investigators, and was not induced to remain silent before her 
arrest. Use of her prearrest silence does not violate her Fifth 
Amendment rights. 


Am Jur 2d, Criminal Law §§ 791-797. 


Admissibility of pretrial confession in criminal case— 
Supreme Court cases. 16 L. Ed. 2d 1294. 


Admissibility of pretrial confession in criminal case— 
Supreme Court cases. 22 L. Ed. 2d 872. 


. Evidence and Witnesses § 1092 (NCI4th)— first-degree 


murder—defendant’s prearrest silence—impeachment 


There was no error in a first-degree murder prosecution in 
which defendant was charged with murdering her husband in the 
admission of statements made by defendant to a detective before 
and after her arrest, in the cross-examination of defendant about 
those statements, and in the argument of the prosecutor about 
the statements. Under common law rules, it would have been nat- 
ural for defendant to have told officers about a conversation in 
which she was told the identity of the person who killed her hus- 
band. Her silence about this conversation was evidence of an 
inconsistent statement and it was not error to allow the prosecu- 
tor’s cross-examination of defendant on this issue. Assuming that 
it would not have been natural for defendant to have told officers 
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about the facts set out in the statement, any error was not preju- 
dicial given the overwhelming evidence against defendant. 


Am Jur 2d, Criminal Law §§ 791-797. 


Impeachment of defendant in criminal case by showing 
defendant’s prearrest silence—state cases. 35 ALR4th 731. 


Evidence and Witnesses § 1092 (NCI4th)— first-degree 
murder—defendant’s postarrest silence—used for im- 
peachment purposes 


The trial court did not err in a first-degree murder prosecu- 
tion by using defendant’s post-arrest, post-Miranda silence for 
impeachment where the record discloses that defendant was not 
induced to remain silent, executed a waiver and voluntarily gave 
a statement to investigating officers. Any references to omissions 
or inconsistencies in statements defendant made after receiving 
her Miranda warnings were proper. 


Am Jur 2d, Criminal Law §§ 791-797. 


Impeachment of defendant in criminal case by showing 
defendant’s prearrest silence—state cases. 35 ALR4th 731. 


Evidence and Witnesses § 1092 (NCI4th)— first-degree 
murder—defendant’s silence—no prejudice from use 


The use of a first-degree murder defendant’s silence before 
and after arrest for substantive purposes was not prejudi- 
cial, assuming error, given the overwhelming evidence against 
defendant. 


Am Jur 2d, Criminal Law §§ 791-797. 


Impeachment of defendant in criminal case by showing 
defendant’s prearrest silence—state cases. 35 ALR4th 731. 


Criminal Law § 432 (NCI4th Rev. )— murder—prosecutor’s 
closing argument—defendant’s pre- and post-arrest silence 


There was no error in the trial court not intervening ex mero 
motu in the prosecutor’s closing argument in a first-degree mur- 
der prosecution where defendant contended that the argument 
plainly urged the jury to draw meaning from defendant’s pre- and 
post-arrest silence but defendant did not object to this portion of 
the closing argument and the argument was made to impeach 
defendant’s trial testimony. Based on defendant’s trial testimony, 
the natural tendency would be for defendant to have mentioned 
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certain information prior to taking the stand and it was proper to 
raise this question. | 


Am Jur 2d, Trial § 648. 


Evidence and Witnesses § 2865 (NCI4th)— murder—cross- 
examination of State’s witnesses—plea bargains—before 
jury—other testimony 


The trial court did not abuse its discretion in a first-degree 
murder prosecution where defendant contends that the trial 
court erred by limiting her right to confront, cross-examine, and 
impeach State’s witnesses, thereby precluding inquiry about their 
parole eligibility under their guilty pleas. Both witnesses testified 
that they were motivated to testify for the State because of a plea 
arrangement and the fact that these witnesses had made arrange- 
ments for charge reductions in exchange for their testimony was 
clearly before the jury. 


Am Jur 2d, Witnesses § 804. 


Evidence and Witnesses § 2641 (NCI4th)— plea bargain— 
offer of proof—attorney’s testimony—privilege invoked 


There was no prejudicial error in a first-degree murder pros- 
ecution where defendant contended that the trial court erro- 
neously allowed the attorney for a State’s witness to invoke the 
attorney-client privilege during an offer of proof concerning 
parole eligibility information. Assuming that the client waived the 
privilege, defendant cannot show prejudice because the client 
had testified that the State permitted her to plead guilty to con- 
spiracy to commit murder and second-degree murder in exchange 
for her testimony and read to the jury terms of her plea agree- 
ment. Any testimony by the attorney to the effect that the State’s 
witness and the attorney had discussed the possible advantages 
of a plea arrangement would have been cumulative. 


Am Jur 2d, Witnesses §§ 350-353. 


Party’s waiver of privilege as to communications with 
counsel by taking stand and testifying. 51 ALR2d 521. 


Jury § 132 (NC]4th)— first-degree murder—jury selection 
questions—disposition of codefendant’s cases—ability to 
ignore 

The trial court did not err in a first-degree murder prosecu- 
tion by overruling defendant’s objection to asking a prospective 
juror “Can you decide this case without comparing it with the dis- 
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position of the co-defendants’ cases, if you’re told about that?” 
The trial court did not abuse its discretion in denying the objec- 
tion based on the grounds for defendant’s objection at trial 
because defendant was allowed to ask her own questions regard- 
ing the disposition of the codefendants’ cases. As to the grounds 
raised for the first time on appeal, the questions sought to iden- 
tify those jurors who would be unable to decide defendant’s case 
based solely on the evidence produced at trial and did not have 
the effect of urging the jurors to ignore the State’s witnesses’ 
potential interest or bias; defendant raised the agreements of the 
witnesses with the State during jury selection, during trial, during 
closing argument, and during sentencing; the trial court 
instructed the jury with regard to the testimony of the witnesses 
as well as to the disposition of their cases; and, while the prose- 
cutor did not misstate the law, any such misstatement would have 
been cured by the trial court’s proper instructions to the jury. 


Am Jur 2d, Jury §§ 100-158. 


Propriety and effect of asking prospective jurors hypo- 
thetical questions, on voir dire, as to how they would 
decide issues of case. 99 ALR2d 7. 


Criminal Law § 475 (NCI4th)— first-degree murder—argu- 
ment of counsel—defense contention regarding evidence— 
disallowed, then allowed—proper instruction 


There was no prejudicial error in a first-degree murder pros- 
ecution where defendant contended that the trial court erro- 
neously disallowed the defense argument that a State’s witness 
had talked in jail to a defense witness (who testified that the 
State’s witness had confessed to her) and that the trial court erro- 
neously allowed the prosecutor’s argument that the defense wit- 
ness was not in jail when the conversation allegedly occurred. 
Defense counsel made the same contention after the objection 
was sustained without objection and without intervention from 
the court, and the trial court correctly instructed the jurors to 
take their own recollection of the evidence. 


Am Jur 2d, Trial §§ 1544 et seq. 


Homicide § 552 (NCI4th)— first-degree murder—second- 
degree murder as accessory not submitted—no error 


The trial court did not err in a first-degree murder prosecu- 
tion by not submitting the possible verdict of second-degree mur- 
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der as an accessory before the fact where there was substantial 
evidence to prove each element of first-degree murder and evi- 
dence of second-degree murder was totally lacking. 


Am Jur 2d, Homicide §§ 223 et seq. 


18. Homicide § 393 (NCI4th)— first-degree murder—alcohol 
consumption by accomplice—no evidence of effect of 
alcohol 


There was no merit in a prosecution for first-degree murder 
and conspiracy to defendant’s argument that an accomplice’s 
alcohol consumption prior to the killing negated premeditation 
and deliberation. There was no evidence relating to the effect of 
alcohol on the accomplice at the time of the killing and the 
accomplice admitted on cross-examination that the murder was 
premeditated and deliberated. 


Am Jur 2d, Homicide § 448. 


Modern status of the rules requiring malice “afore- 
thought,” “deliberation,” or “premeditation,” as elements 
of murder in the first degree. 18 ALR4th 961. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 
ment imposing a sentence of life imprisonment entered by Cornelius, 
J., at the 1 November 1993 Criminal Session of Superior Court, 
Guilford County, upon a jury verdict of guilty of first-degree murder. 
Defendant’s motion to bypass the Court of Appeals as to additional 
judgments for conspiracy to commit murder and solicitation to com- 
mit murder was allowed 27 January 1995. Heard in the Supreme Court 
14 November 1995. 


Michael F. Easley, Attorney General, by David F. Hoke, 
Assistant Attorney General, for the State. 


Malcolm Ray Hunter, Jr, Appellate Defender, by Daniel R. 
Pollitt, Assistant Appellate Defender, for defendant-appellant. 


PARKER, Justice. 


Defendant, Donna Sue Westbrooks, was tried capitally for first- 
degree murder, conspiracy to commit murder, solicitation to commit 
murder, two counts of forgery of an endorsement, and two counts of 
uttering an instrument containing a forged endorsement. During the 
trial the State dismissed the forgery and uttering charges. The jury 
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found defendant guilty of first-degree murder, conspiracy to commit 
murder, and solicitation to commit murder. Defendant was sentenced 
to life imprisonment for the first-degree murder conviction, thirty 
years’ imprisonment for conspiracy to commit murder, and thirty 
years’ imprisonment for solicitation to commit murder, all sentences 
to be served consecutively. 


At trial the State’s evidence tended to show that in June 1991 
defendant bought a Greensboro bar named the Bench Tavern. 
Defendant was married to the victim, James Alvin Westbrcooks. 
Defendant purchased the bar by obtaining a home equity loan on the 
victim’s home. At the time defendant purchased the bar, the victim 
was employed as a salesman for a Greensboro beer distributor. In 
November 1991 the victim injured his back in a work-related accident 
and was disabled. The victim remained at home and began receiving 
workers’ compensation benefits. 


Zachary Neal Davis, Jr. was in the floor-covering business in 
Greensboro. Davis became acquainted with defendant and installed a 
vinyl floor in the Westbrookses’ home. When the Bench Tavern was 
doing poorly in July 1991, Davis loaned defendant $3,000. In 
September 1991 Davis loaned defendant an additional $3,500. In early 
1992 Davis and Betty W. Cashwell purchased a bar in Greensboro 
named the Winner’s Circle. 


Defendant approached Davis and told him that she wanted to 
have her husband killed. She asked if he thought it could be done for 
$10,000. According to Carita Jones, a bartender at the Bench Tavern, 
Davis told her that defendant had offered him $10,000 to kill her hus- 
band. Sometime after this initial conversation, defendant confronted 
Davis again and said that she “wanted to do away with Jimmy” 
because “he had just gotten out of the hospital and his health was 
bad, and she didn’t like seeing him suffer.” Davis agreed to arrange 
the killing for $15,000, which was to come out of the victim’s life 
insurance proceeds. 


Davis asked his friend James Copeland if he knew anyone who 
could carry out the killing, but he did not. Davis then talked to 
his brother, Johnny Davis. Johnny testified that his brother 
approached him at the Winner’s Circle bar and asked if he “knew 
anybody that would get rid of another person.” Davis then told 
Johnny defendant was paying $15,000 to get rid of her husband 
because she wanted to collect his life insurance proceeds. Johnny 
would have nothing to do with his brother’s plan. Finally, Davis 
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approached his business partner, Betty Cashwell, and elicited her 
help in the murder. 


In January 1992 the victim had back surgery related to his work 
injury; he was still out of work with his injury in March 1992. Prior to 
the murder defendant told the victim that Davis was going to come to 
the house on 13 March 1992 to repair a portion of the flooring Davis 
had previously installed. Davis and Cashwell drove to the victim’s 
home at approximately 2:00 p.m. on the thirteenth; after the victim let 
them in, Davis began inspecting the flooring. Cashwell then went into 
the bedroom and got a knife from a location previously disclosed to 
her by defendant. Cashwell attacked the victim with a knife, and a 
struggle ensued. Davis and Cashwell testified that the victim put up a 
“hell of a fight.” Davis testified that Cashwell stabbed the victim 
repeatedly and that Davis then stabbed the victim “once or twice” 
more. Cashwell gave a similar account of the murder except that in 
her testimony Davis did the stabbing. By the end of the struggle, 
defendant was dead on his carport floor. 


After determining that the victim was dead, Davis and Cashwell 
left the victim’s home, threw the knife out the window, changed 
clothes, washed blood off the front of Cashwell’s car, and hid the 
bloodied clothes. They then removed the license tags from Cashwell’s - 
car, threw them in a pond, and went to a bar in the country to aban- 
don the automobile. Davis flattened the right rear tire and then kicked 
dust on the car to make it look like it had been left for some time. The 
two then rode back to the Winner’s Circle bar in another car. 


Dr. Deborah L. Radisch, associate chief medical examiner of the 
State of North Carolina, performed an autopsy on the victim. 
According to Dr. Radisch the victim had numerous abrasions and 
twenty-three stab wounds. The victim bled to death from these 
wounds. 


Defendant testified on her own behalf and contended that she 
had no part in the murder of her husband. Defendant’s testimony 
tended to show that in December 1991 Davis said he needed money to 
purchase a bar and demanded several times that the loans be repaid. 
Davis asked whether defendant could borrow from either her or her 
husband’s insurance policies, and she told him she could not. In 
January 1992 defendant’s financial condition was poor. Defendant tes- 
tified that she was losing money at the bar, but then “started making 
a little money,” and “it wasn’t so bad that [she] couldn’t take care of 
everything.” On 13 May 1992, Davis told defendant that Cashwell had 
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killed the victim and that he had been present. According to defend- 
ant Davis indicated that Cashwell killed the victim because she 
needed money to pay off a debt and she believed there was money at 
the Westbrookses’ home. 


Angle Maberson testified that she and Cashwell were in the 
Guilford County jail together in early September 1993, that Cashwell 
was upset, and that Cashwell said then that “she was looking at a lot 
of time” and was going to have to tell a story that was not true 
because she “had to tell what the DA wanted to hear.” Maberson tes- 
tified that she saw Cashwell again after Cashwell testified in court. 
Cashwell was hysterical and said, “[I] did it, and [I] know that the lady 
didn’t do it, but [I] had to, because [I] was looking at a lot of time” and 
“the DA wasn’t going to give [me] the kind of plea bargain that [I] 
wanted.” 


Defendant also introduced into evidence portions of the victim’s 
medical records from a July 1991 hospitalization for depression. The 
records disclosed that the victim reported his marriage as good, that 
he was very close with his wife, that he denied any marital problems, 
and that he felt his marriage was “very positive.” 


On rebuttal Sheila Hanes, the records clerk supervisor at 
the Guilford County jail, testified that Betty Cashwell and Angle 
Maberson were never housed together or adjacent to one anoth- 
er in such a way that they could carry on a conversation while in the 
jail. 


Zachary Davis and Betty Cashwell pled guilty to conspiracy to 
commit murder and second-degree murder pursuant to a plea 
arrangement. Johnny Davis and James Copeland testified under a 
grant of immunity. 


[1] In her first two assignments of error, defendant contends that the 
trial court used the same item of evidence to prove more than one 
aggravating factor in both the conspiracy and solicitation cases. In 
the conspiracy case the court marked box number 14 on the “Felony 
Judgment Findings of Factors in Aggravation and Mitigation of 
Punishment” form (herein sentencing form), which provides: “The 
defendant took advantage of a position of trust or confidence to 
commit the offense.” Box number 16 on the sentencing form repre- 
sents “[aldditional written findings of factors in aggravation.” The 
trial court marked this box as well, and the following statement was 
typewritten: 
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The defendant took advantage of a position of trust in the hus- 
band/wife relationship with the information obtained about insur- 
ance coverage and where he would be on a certain date when the 
attack occurred and provided this to the victim’s assailant. 


Defendant argues that two separate factors in aggravation were found 
based on the same evidence. 


The Fair Sentencing Act prohibits the use of the same item of 
evidence to prove more than one factor in aggravation. N.C.G.S. 
§ 15A-1340.4(a)(1) (1988)!. After a review of the record, we find that 
the trial court found only one aggravating factor and based its ruling 
on this single factor. The trial court made the following finding for the 
conspiracy conviction: 


The Court would find as an aggravating factor that the 
defendant took advantage of a position of trust in the husband 
and wife relationship, and with information obtained about the 
insurance coverage and where he would be on a certain date that 
the attack occurred was provided to his assailants. 


(Emphasis added.) The trial court then set out the mitigating factors 
and finally concluded that “the factor in aggravation outweighs the 
mitigating factors, the reason for the deviation from the presump- 
tive.” (Emphasis added.) We conclude that the trial judge marked an 
additional box on the sentencing form in order to explain the single 
statutory finding. The language inserted on the form in finding num- 
ber 16 is explanatory of finding number 14 and was not treated as a 
separate factor in aggravation. The court thus did not find two factors 
in aggravation based on the same evidence. See State v. Laney, 74 
N.C. App. 571, 328 S.E.2d 586 (1985). 


We are mindful of our recent decision in State v. Morston, 336 
N.C. 381, 445 S.E.2d 1 (1994), in which we held that a discrepancy 
between the sentencing form and the transcript entitled defendant to 
anew sentencing hearing. In Morston the sentencing form indicated 
that the trial court found two aggravating factors: the offense was 
committed to disrupt the lawful exercise of a governmental function 
or the enforcement of laws, and the offense was committed to hinder 
the lawful exercise of a governmental function or the enforcement of 


1. The Fair Sentencing Act, as contained in N.C.G.S. § 15A-1340.1 through -1340.7, 
was repealed effective 1 October 1994, when the Structured Sentencing Act became 
effective for offenses occurring on or after that date. The Fair Sentencing Act applies 
in this case. 
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laws. The State contended in Morston the sentencing form contained 
a clerical error and that the transcript revealed that the trial court 
actually found only one of the aggravating factors. We stated in 
Morston that “the better course is to err on the side of caution and 
resolve in the defendant’s favor the discrepancy between the trial 
court’s statement in open court, as revealed by the transcript, and the 
sentencing form.” Id. at 410, 445 $.E.2d at 17. 


The instant case is distinguishable from Morston in that there is 
no discrepancy between the sentencing form and the transcript. 
Rather, the transcript is consistent with the sentencing form and sup- 
ports the conclusion that the trial judge marked an additional box on 
the sentencing form in order to explain the single statutory finding. 
The record shows that defendant was properly sentenced to the max- 
imum penalty on her conspiracy conviction. Thus, this assignment of 
error as to the conspiracy to commit murder count is overruled. For 
the reasons discussed hereinafter, we do not address the assignments 
of error related to application of the Fair Sentencing Act to the solic- 
itation to commit murder count. 


[2] Defendant next contends that the conviction for solicitation to 
commit murder should be vacated because her conviction for so- 
licitation to commit murder and either her first-degree murder con- 
viction as an accessory before the fact or her conspiracy to commit 
murder conviction constitute unconstitutional multiple punishment 
for the same offense. Defendant asserts that her double jeopardy 
rights were violated because she was punished for both a lesser 
included offense as well as the greater offense. 


The issue of whether solicitation to commit murder is a lesser 
included offense of murder as an accessory before the fact is one 
of first impression in this state. The determination of whether one 
offense is a lesser included offense of another is made on a defini- 
tional as opposed to a factual basis. State v. Weaver, 306 N.C. 629, 
635, 295 S.E.2d 375, 378 (1982), overruled on other grounds by 
State v. Collins, 334 N.C. 54, 431 S.E.2d 188 (1993). “[A]ll of the es- 
sential elements of the lesser crime must also be essential elements 
included in the greater crime. If the lesser crime has an essential 
element which is not completely covered by the greater crime, it is 
not a lesser included offense.” Jd. at 635, 295 S.E.2d at 379. We 
agree with defendant’s contention that solicitation to commit mur- 
der is a lesser included offense of murder as an accessory before 
the fact. 
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The essential elements of accessory before the fact to murder are 
(i) the defendant must have counseled, procured, commanded, 
encouraged, or aided the principal in the commission of the murder; 
(ii) the principal must have committed the murder; and (iii) the 
defendant must not have been present when the murder was commit- 
ted. State v. Davis, 319 N.C. 620, 356 S.E.2d 340 (1987). The gravamen 
of the crime of solicitation is counseling, enticing, or inducing 
another to commit a crime. State v. Furr, 292 N.C. 711, 235 S.E.2d 
193, cert. denied, 434 U.S. 924, 54 L. Ed. 2d 281 (1977). From these 
definitions it appears that the crime of solicitation to commit murder 
contains no element that is not also present in the offense of being an 
accessory before the fact to murder. Thus, evidence that defendant 
was an accessory before the fact to murder would support a convic- 
tion of solicitation to commit murder. Applying the “definitional” 
approach to these two crimes leads to the result that solicitation to 
commit murder merges into the offense of being an accessory before 
the fact to the same murder. This same result was reached by 
Maryland’s highest court in Lewis v. State, 285 Md. 705, 404 A.2d 1073 
(1979); see also Rollin M. Perkins & Ronald N. Boyce, Criminal Law 
649-50 (3d ed. 1982) (“If the [solicitee] commits the crime the [solici- 
tor] is also guilty of that crime although at common law his guilt 
would be as an accessory before the fact if [the crime] was a felony 
and he was not present at the time. The solicitation is so far merged 
in the resulting offense that the solicitor cannot be punished for 
both.”) (footnotes omitted); 4 Charles E. Torcia, Wharton’s Criminal 
Law § 719, at 521 (14th ed. 1981) C“[A] person may not be convicted, 
‘on the basis of the same course of conduct’, of both solicitation and 
the offense solicited.”) (footnote omitted). 


Under the factual approach there is a possibility that under a par- 
ticular set of facts, a defendant may have solicited someone to com- 
mit a crime without being an accessory before the fact to that crime 
or that a defendant was an accessory before the fact to the crime but 
did not solicit the crime. Our case law is clear, however, that we use 
a “definitional” approach when making such an inquiry. “We do not 
agree with the proposition that the facts of a particular case should 
determine whether one crime is a lesser included offense of another. 
Rather, the definitions accorded the crimes determine whether one 
offense is a lesser included offense of another crime.” Weaver, 306 
N.C. at 635, 295 S.E.2d at 378. Defendant’s conviction for solicitation 
to commit murder must be vacated. 


Defendant also contends that solicitation to commit murder is a 
lesser included offense of conspiracy to commit murder. Having 


IN THE SUPREME COURT 57 


STATE v. WESTBROOKS 
[345 N.C. 43 (1996)] 


determined that solicitation to commit murder is a lesser included 
offense of murder as an accessory before the fact and that the solici- 
tation conviction must be vacated, we are not required to reach this 
issue. 


In defendant’s next assignments of error, she asks this Court 
to reconsider its previous holdings that conspiracy to commit mur- 
der is not a lesser included offense of first-degree murder as an ac- 
cessory before the fact. See, e.g., State v. Looney, 294 N.C. 1, 240 
S.E.2d 612 (1978). Defendant offers no argument meriting reconsid- 
eration of our position on this issue. Thus, these assignments of error 
are overruled. 


[3] Defendant next contends that her murder conviction must be 
vacated because there is insufficient evidence that she committed the 
offense as charged in the indictment. Indictment number 92CRS43698 
charged that defendant “unlawfully, willfully and feloniously did act- 
ing in concert with Betty Cashwell and Zachary Davis, ... of malice 
aforethought kil] and murder James Alvin Westbrooks.” (Emphasis 
added.) Defendant contends that because there was no evidence that 
she was present at the scene of the murder, a required element of act- 
ing in concert, she cannot be found guilty of murder under this indict- 
ment. Defendant's argument is that because the indictment stated 
acting in concert as the specific theory of murder, the allegations 
against defendant were limited to that theory, and her conviction for 
first-degree murder on an accessory-before-the-fact theory must be 
vacated. We do not agree. 


A criminal indictment is sufficient if it expresses “the charge 
against the defendant in a plain, intelligible, and explicit manner.” 
N.C.G.S. § 15-153 (1983). Specifically, the indictment must allege all of 
the essential elements of the crime sought to be charged. Siate v. 
Couriney, 248 N.C. 447, 103 8.E.2d 861 (1958). “Allegations beyond 
the essential elements of the crime sought to be charged are irrele- 
vant and may be treated as surplusage.” State v. Taylor, 280 N.C. 273, 
276, 185 S.E.2d 677, 680 (1972). Acting in concert is not an essential 
element of first-degree murder, and the prosecution was not required 
to prove this fact in order to prove that defendant was guilty of first- 
degree murder. Thus, the allegation of the indictment that defendant 
acted in concert with Zachary Davis and Betty Cashwell is an allega- 
tion beyond the essential elements of the crime charged and is, there- 
fore, surplusage. See State v. Freeman, 314 N.C. 432, 333 S.E.2d 743 
(1985). 


58 IN THE SUPREME COURT 


STATE v. WESTBROOKS 
[345 N.C. 43 (1996)] 


The purposes of an indictment include giving a defendant notice 
of the charge against him so that he may prepare his defense and be 
in a position to plead double jeopardy if he is again brought to trial 
for the same offense. Jd. In the instant case defendant had notice of 
the first-degree murder charge against her and presented her defense 
accordingly. Defendant testified in her own defense that she did not 
hire Davis or Cashwell or anyone else to murder her husband. 
Defendant was found guilty of first-degree murder on an accessory- 
before-the-fact theory. The indictment and the evidence supported 
this verdict. This assignment of error is overruled. 


[4] By her next two assignments of error, defendant argues that tes- 
timony by two witnesses repeating statements made to them by the 
victim before his death was inadmissible and irrelevant hearsay. 
Defendant contends that the trial court erred by admitting testimony 
of statements made by the victim. 


James Alvin Westbrooks, Sr., the victim’s father, testified that he 
and the victim talked about the victim’s financial and marital prob- 
lems on 12 March 1992. Mr. Westbrooks testified that during this con- 
versation, he told the victim he would hire an attorney to handle his 
financial and marital problems; in response the victim stated, “All 
she’s done to me, I still don’t want to hurt her.” 


Deborah Westbrooks Blair, the victim’s sister, testified that the 
victim told her that he was upset about his finances, “that he was in 
terrible financial shape, that he was really concerned about it. He was 
very depressed. He was very lonely.” She testified that the victim told 
her he had been getting calls and bills from creditors which he knew 
nothing about and that defendant was responsible. 


The trial court found that these statements were admissible 
under Rule 803(3) of the North Carolina Rules of Evidence. Rule 
803(3) provides that “[a] statement of the declarant’s then existing 
state of mind” is not excluded by the hearsay rule. N.C.G.S. § 8C-1, 
Rule 803(3) (1992). Defendant argues that our recent decision in State 
v. Hardy, 339 N.C. 207, 451 S.E.2d 600 (1994), precludes the admis- 
sion of these statements for two reasons. First, defendant contends 
that these statements were of “facts” rather than state of mind. 
Second, defendant contends that the victim’s state of mind is not rel- 
evant under the Hardy standard. 


The victim’s statements to his sister that he was depressed, 
lonely, and upset about his finances were statements indicating his 
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mental condition at the time they were made and were not merely a 
recitation of facts. Similarly, the victim’s statements to his father 
about his feelings towards his marriage to the defendant expressed 
the victim’s state of mind. See State v. Lambert, 341 N.C. 36, 460 
S.E.2d 123 (1995) (victim’s statements that his marriage “wasn’t get- 
ting along like it should” and that he was leaving were statements of 
victim’s then-existing state of mind). 


“Evidence tending to show the victim’s state of mind is admissi- 
ble so long as the victim’s state of mind is relevant to the case at 
hand.” State v. Stager, 329 N.C. 278, 314, 406 S.E.2d 876, 897 (1991). 
In the instant case evidence of the victim’s state of mind is relevant in 
that it bears directly on the victim’s relationship with the defendant at 
the time he was killed. See id.; State v. McLemore, 343 N.C. 240, 470 
S.E.2d 2 (1996). Defendant contends Hardy holds that hearsay evi- 
dence showing a victim’s state of mind is not admissible unless the 
State demonstrates with particularity why that state of mind is rele- 
vant “beyond the nature of the relationship.” In Hardy the State intro- 
duced portions of the victim’s diary to show that the victim feared the 
defendant, her husband. However, there were many inconsistencies 
in the material in the diary, and some of the diary entries suggested 
that the victim was not afraid of her husband. In Hardy we found that 
the State failed to “clarify” what the nature of the relation was 
between the victim and the defendant. Hardy, 339 N.C. at 230, 451 
S.E.2d at 613. The inconsistencies present in the hearsay evidence in 
Hardy are not present in this case. The statements made to 
Mr. Westbrooks and Ms. Blair reflect a man concerned about his mar- 
riage and his wife’s handling of their finances. These statements also 
corroborate a motive for the murder—that defendant was in debt and 
could not repay her obligations. See Stager, 329 N.C. at 315, 406 
S.E.2d at 897. Thus, these statements are admissible as statements of 
the declarant’s then-existing state of mind. 


[5] The victim’s statements about the telephone calls and bills from 
creditors he knew nothing about and defendant’s role in his financial 
situation are also admissible. In Stager, 329 N.C. 278, 406 $.E.2d 876, 
we held admissible an audiotape made by the victim before he was 
murdered by his wife. On the tape the victim described his financial 
troubles, which were caused by his wife. For example, the victim 
stated on the tape that he had to get a post office box after bills 
started disappearing, that the police had come to the house to serve 
warrants on his wife for her unpaid bills, that his wife spent the 
money he gave her to make the car payments, and that without his 
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knowledge she borrowed money that they could not repay. We held 
the tape in Stager admissible under the state of mind exception to the 
hearsay rule because the statement “[bore] directly on [the victim’s] 
relationship with the defendant at about the time she was alleged to 
have killed him.” /d. at 314, 406 S.E.2d at 897. Likewise, in the instant 
case the victim’s statements bear directly on the victim’s relationship 
with defendant at the time the victim was killed. Defendant again 
argues that these statements are recitations of facts rather than state 
of mind. However, under the facts of this case, we find that these 
statements were made contemporaneously with and in explanation of 
the victim’s statements that he was concerned and upset about his 
finances. Thus, these statements are admissible as statements of the 
declarant’s then-existing state of mind. 


[6] In addition, statements concerning the status of the marriage 
between the victim and defendant were admissible to contradict 
defendant’s contention at trial that she and the victim had no marital 
problems. Defendant’s testimony about the positive state of her mar- 
riage opened the door to rebuttal evidence. See Lambert, 341 N.C. at 
49, 460 S.E.2d at 131. “‘Discrediting a witness by proving, through 
other evidence, that the facts were otherwise than [s}he testified, is 
an obvious and customary process that needs little comment. If the 
challenged fact is material, the contradicting evidence is just as much 
substantive evidence as the testimony under attack, and no special 
rules are required.’ ” Jd. (quoting 1 Kenneth S. Broun, Brandis and 
Broun on North Carolina Evidence § 160 (4th ed. 1993)). The evi- 
dence of the victim’s statements was relevant to refute the assertion 
by defendant that there were no marital problems. See id.; Stager, 329 
N.C. at 314, 406 S.E.2d at 897. 


Regardless of whether it was error to admit the statements chal- 
lenged by defendant, defendant has not shown that she was preju- 
diced by their admission. The failure of a trial court to exclude 
evidence tending to show a declarant’s state of mind “will not result 
in the granting of a new trial absent a showing by defendant that a 
reasonable possibility exists that a different result would have been 
reached absent the error.” State v. Weeks, 322 N.C. 152, 170, 367 
S.E.2d 895, 906 (1988). Several witnesses testified about the 
Westbrookses’ financial problems. Lisa Webster, a credit bureau 
research specialist, testified to defendant’s uncollectible debt. Diane 
Bush, a bartender at the Bench Tavern, testified that defendant could 
not meet her bills at the bar. Karen Furr, another bartender at the 
Bench Tavern, testified that “[she] never knew when [she] was getting 
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paid” and that she “always had excuses from Donna, about her 
accountant being out of town or on vacation.” Karen Furr also testi- 
fied that she “always heard Donna complaining that she didn’t have 
any money.” Both Diane Bush and Karen Furr testified that beer 
distributors would not accept defendant’s checks and that beer de- 
liveries had to be paid for in cash. 


Defendant herself testified that in early 1992, the state of her per- 
sonal finances was “poor.” Defendant further testified that she had 
lost money at the bar and that she had “talked to some of [her] cred- 
itors{] and... had made arrangements” with some retail creditors 
about her debts. Thus, any statements admitted about the 
Westbrookses’ poor financial condition were not prejudicial. 


Similarly, witnesses testified about personal problems between 
defendant and the victim. Diane Bush testified that defendant rnade 
comments “a time or two” that she hated her husband. In addition, 
Karen Furr testified that defendant “complain[ed] about having to go 
home to [her husband].” Thus, any statements admitted about the sta- 
tus of the Westbrookses’ marriage were not prejudicial. For all of the 
above reasons, these assignments of error are overruled. 


[7] By further assignments of error, defendant contends that the trial 
court erred by admitting testimony from James Alvin Westbrooks, Sr. 
and Deborah Westbrooks Blair about statements they made to the vic- 
tim prior to the murder. Mr. Westbrooks testified that he told the vic- 
tim not to marry defendant because she could not handle finances 
and money and not to buy a life insurance policy. Mr. Westbrooks also 
testified that he told the victim he would hire an attorney to handle 
the victim’s financial and marital problems; that he would give the 
victim money to help him with his financial problems, but that he 
would not give him money for defendant to spend; and that he told 
the victim’s bank to freeze the victim’s assets after he died and told 
the insurance company to reissue checks to the victim's estate. 


Deborah Blair testified that she told the victim he “needed to try 
and do something about [defendant] coming home drunk every night” 
and that the victim would never be happy until he got an attorney and 
a divorce. 


Assuming arguendo that admission of this testimony was error, 
we do not find this error to be prejudicial. Given the overwhelming 
evidence against defendant in this case, there is no reasonable possi- 
bility that, had this evidence not been admitted, a different result 


62 IN THE SUPREME COURT 


STATE v. WESTBROOKS 
[345 N.C. 43 (1996)] 


would have been reached. N.C.G.S. § 15A-1448(a) (1988). These 
assignments of error are overruled. 


[8] Defendant’s next assignments of error concern the admission of 
evidence about statements she made to Detective David DeBerry 
before and after her arrest. Defendant contends that the admission of 
testimony by DeBerry regarding those statements and the prosecu- 
tor’s subsequent cross-examination and argument about those state- 
ments violated her right to silence under the Fifth Amendment to the 
Constitution of the United States and Article I, Section 23 of the 
Constitution of North Carolina. Defendant argues that her rights were 
violated by the use of her pre- and postarrest silence for both 
impeachment and substantive purposes. 


At trial DeBerry read to the jury defendant’s post-Miranda state- 
ment made on 16 May 1992. In the 16 May statement defendant 
recalled a conversation with Davis which took place “{a]round the 
first of the year” in which defendant was telling Davis about problems 
at home and that the victim was not pleased with anything she did. 
Defendant stated that during this conversation, she made the com- 
ment that she “wished [the victim] was dead.” The statement also 
referred to a conversation defendant had with Davis “[a]pproximately 
a month later” in which she told Davis that the victim had a $50,000 
life insurance policy with her as the beneficiary. The statement also 
contained a recollection by defendant that Davis was tentatively 
scheduled to fix the vinyl flooring in her house about the time the vic- 
tim died and that “[a] couple of times since Jimmy’s death,” Davis had 
asked her about the $6,500 and about the money from the insurance 
company. 


Immediately after DeBerry read the statement, the prosecutor 
asked DeBerry a series of questions about whether defendant ever 
told him before her arrest about the facts she told him on 16 May. 
DeBerry testified that defendant had not previously revealed these 
facts to him. The 16 May statement did not make mention of any con- 
versation between defendant and Davis on 13 May 1992. 


Defendant testified on her own behalf and recounted a conversa- 
tion she had with Davis on 13 May 1992. According to defendant, on 
13 May Davis told defendant that Cashwell killed the victim. This 
information was not contained in the 16 May statement. On cross- 
examination the prosecutor questioned defendant about why she did 
not tell DeBerry, either before or after her 16 May arrest, about the 
13 May conversation with Davis and why she did not tell DeBerry 
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about facts she first revealed in her 16 May statement. Defendant 
asserted that she never gave this information to DeBerry because she 
did not have her lawyer present and because DeBerry by his continu- 
ous questioning never gave her a chance to give him this information. 
On rebuttal for the State, DeBerry confirmed that defendant did not 
tell him about Davis’ conversation with her on 13 May. In closing 
argument the prosecutor stated: 


And then she went on to tell you five separate times that she 
met with Detective DeBerry, that she never once told him who the 
killer of her husband was. Is that the act of a grieving widow” Or 
is that the act of a co-conspirator? 


We first address defendant's contention that her rights were vio- 
lated by the use of her prearrest silence for impeachment purposes. A 
criminal defendant's exercise of his right to remain silent cannot be 
used against him to impeach an explanation subsequently offered at 
trial. Doyle v. Ohio, 426 U.S. 610, 49 L. Ed. 2d 91 (1976). Although the 
rule set forth in Doyle is well established, certain limitations to Doyle 
have developed in the case law of the United States Supreme Court 
and have been applied by this Court. 


In Jenkins v. Anderson, 447 U.S. 231, 65 L. Ed. 2d 86 (1980), the 
Supreme Court held that use of a defendant's prearrest silence to 
impeach his credibility on cross-examination does not violate the 
Fifth or Fourteenth Amendment. The Jenkins Court held that a pros- 
ecutor could cross-examine the defendant about his failure pricr to 
his arrest to tell anyone he was acting in self-defense on the night of 
the murder and that the prosecutor could mention this failure in his 
closing argument. The Court emphasized the fact that “no govern- 
mental action induced petitioner to remain silent before arrest.” Jd. at 
240, 65 L. Ed. 2d at 96. 


Similarly, in the instant case defendant was not induced to remain 
silent before her arrest, and use of her prearrest silence does not vio- 
late defendant’s Fifth Amendment rights. The record reveals that 
defendant never invoked or relied upon her right to remain silent. On 
the contrary defendant frequently talked with the investigators in her 
husband’s case. Defendant testified at trial that she talked with mem- 
bers of the Sheriff's Department about the circumstances surround- 
ing her husband’s death every day up until the time she was arrested. 


[9] However, the fact that the Fifth Amendment is not violated by the 
use of prearrest silence to impeach a defendant’s credibility does not 
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mean that admission of this testimony was proper under our common 
law rules. In Jenkins the Court noted that 


{[c]lommon law traditionally has allowed witnesses to be 
impeached by their previous failure to state a fact in circum- 
stances in which that fact naturally would have been asserted. 
Each jurisdiction may formulate its own rules of evidence to 
determine when prior silence is so inconsistent with present 
statements that impeachment by reference to such silence is 
probative. 


Id. at 239, 65 L. Ed. 2d at 95 (citation omitted). To analyze defendant’s 
contention that her constitutional rights were violated by the use of 
any prearrest silence, pursuant to the rules of evidence formulated by 
our jurisdiction, we look to our opinion in State v. Lane, 301 N.C. 382, 
271 S.E.2d 273 (1980). 


In Lane this Court addressed the issue of allowing the prosecutor 
to use evidence of defendant's pre-Miranda silence to impeach the 
defendant during cross-examination. The defendant stated prior to 
receiving any Miranda warnings, “Hell, I sold heroin before, but I 
didn’t sell heroin to this person.” Jd. at 382, 271 S.E.2d at 274. The 
defendant testified at trial that he had an alibi for the crime for which 
he was being tried. On cross-examination the prosecutor asked 
defendant why he had not told the police about this alibi prior to trial. 
In determining whether the cross-examination was permissible, we 
noted: 


“Prior statements of a witness which are inconsistent with his 
present testimony are not admissible as substantive evidence 
because of their hearsay nature. Even so, such prior inconsistent 
statements are admissible for the purpose of impeachment. .. . 


4a 


... [I]f the former statement fails to mention a material cir- 
cumstance presently testified to, which it would have been nat- 
ural to mention in the prior statement, the prior statement is 
sufficiently inconsistent,’ ... . [Citations omitted.] [Emphasis 
added. ]” 


Id. at 386, 271 S.E.2d at 276 (quoting State v. Mack, 282 N.C. 334, 339- 
40, 193 $.E.2d 71, 75 (1972)) (citations omitted) (alterations in origi- 
nal). We held in Lane that “[t]he crux of this case is whether it would 
have been natural for defendant to have mentioned his alibi defense 
at the time he voluntarily stated [to the police] that he ‘did not sell 
heroin to this person.’ ” Id. 
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Under the Lane analysis the question now before this Court is 
whether defendant’s failure to mention her conversation with Davis 
on 13 May 1992 during her daily conversations with police officers 
amounts to an inconsistent statement. We must likewise determine 
whether defendant’s failure to mention facts set out in her 16 May 
statement during prior discussions with police officers amounts to an 
inconsistent statement. 


We conclude that it would have been natural for defendant to 
have told officers about the conversation with Davis on 13 May 1992 
in light of the fact that during this conversation, Davis told her who 
killed her husband. We conclude defendant’s silence about this con- 
versation was evidence of an inconsistent statement in this particular 
case and that it was not error for the court to allow the prosecutor's 
cross-examination of defendant on this issue. 


Assuming arguendo that it would not have been natural for 
defendant to have told officers about the facts set out in her 15 May 
statement—information about defendant’s statement that she 
“wished [the victim] was dead,” information about defendant’s con- 
versations with Davis about insurance and money, and information 
that Davis was tentatively scheduled to fix the vinyl flooring about 
the time the victim died—we conclude that given the overwhelming 
evidence against defendant, any error was not prejudicial. 


[10] To analyze defendant’s contention that her constitutional rights 
were violated by use of her postarrest, post-Miranda silence for 
impeachment, we turn to the United States Supreme Court decision 
in Anderson v. Charles, 447 U.S. 404, 65 L. Ed. 2d 222 (1980) (per 
curiam). In Anderson the Supreme Court declined to apply Doyle to a 
prosecutor’s cross-examination that inquired into prior inconsistent 
statements of the defendant. The Court stated: 


Such questioning makes no unfair use of silence, because a 
defendant who voluntarily speaks after receiving Miranda warn- 
ings has not been induced to remain silent. As to the subject mat- 
ter of his statements, the defendant has not remained silent at all. 


Id. at 408, 65 L. Ed. 2d at 226. We applied the limitation established by 
Anderson in State v. Mitchell, 317 N.C. 661, 346 S.E.2d 458 (1986). In 
Mitchell the defendant was charged with rape, armed robbery, kid- 
napping, and larceny. The investigating officer testified that he 
escorted the defendant back to North Carolina from Tennessee. Prior 
to the start of the car ride, the officer gave the defendant his Miranda 
warnings. The officer testified that during the trip, the defendant 
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informed the officer that the victim’s car had been stolen from him 
when he stopped at a truck stop. At trial the defendant testified that 
he had entered into a plan with the victim to burn her car so that she 
could collect insurance proceeds and that they had engaged in con- 
sensual sexual intercourse. The prosecutor asked defendant on cross- 
examination why he did not originally tell the investigating officer 
about the planned insurance fraud. The defendant contended on 
appeal that the prosecutor impermissibly used his silence for 
impeachment purposes in violation of Doyle. 


This Court, in determining that this cross-examination was per- 
missible in Mitchell, held that the rule set forth in Doyle was inap- 
plicable to the facts: 


Here, the defendant did not exercise his right to remain silent 
after receiving Miranda warnings. He voluntarily engaged in con- 
versation with [the police officer} and said that after he had taken 
the victim’s car it had been stolen from him. The prosecutor did 
not attempt to capitalize on the defendant’s reliance on the 
implicit assurances of the Miranda warnings, the concern 
embodied in the Doyle decision. 


Id. at 667, 346 S.E.2d at 461-62. 


The record in this case discloses that defendant was similarly not 
induced to remain silent. Upon her arrest on 16 May 1992 and after 
receiving the required Miranda warnings, defendant executed a 
waiver and voluntarily gave a statement to the investigating officers 
regarding the charges against her. “As to the subject matter of [her] 
statements, the defendant did not remain silent at all.” Jd. at 667, 346 
S.E.2d at 462. Therefore, any references to omissions or inconsisten- 
cies in statements defendant made after receiving her Miranda warn- 
ings, were proper. 


[11] Defendant also contends that her rights were violated by the use 
of her pre- and postarrest silence for substantive purposes based on 
the testimony of DeBerry in the case-in-chief and on rebuttal. 
Assuming arguendo that it was error to allow DeBerry to testify as to 
what defendant failed to tell him, given the overwhelming evidence 
against defendant, we conclude that this error was harmless beyond 
a reasonable doubt. 


[12] Finally, defendant contends that the prosecutor’s closing argu- 
ment was improper because the argument “plainly urged the jury to 
draw meaning from [defendant’s] post and pre-arrest silence” as to 
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the 13 May conversation with Davis. First, we note that defendant did 
not object to this portion of the closing argument. Where there is no 
objection, “the standard of review to determine whether the trial 
court should have intervened ex mero motu is whether the allegedly 
improper argument was so prejudicial and grossly improper as to 
interfere with defendant’s right to a fair trial.” State v. Alford, 339 
N.C. 562, 571, 453 S.E.2d 512, 516 (1995). We conclude that in this 
case, the prosecutor’s closing argument on defendant’s failure to tell 
the police the identity of her husband’s murderer was made to 
impeach defendant’s trial testimony. The prosecutor raised the ques- 
tion during closing argument that if in fact Davis had told defendant 
on 13 May 1992 that Cashwell killed the victim, why did defendant not 
reveal this information to the police prior to her trial. Based on 
defendant’s trial testimony, the natural tendency would be for defend- 
ant to have mentioned the 13 May conversation prior to taking the 
stand; thus, it was proper to raise this question in order to impeach 
defendant’s testimony at trial. See State v. Buckner, 342 N.C. 198, 464 
S.E.2d 414 (1995), cert. denied, —— U.S. —-, —— L. Ed. 2d —-, 65 
U.S.L.W. 3258 (1996). These assignments of error are overruled. 


[13] By her next assignment of error, defendant contends that the 
trial court erred by limiting her right to confront, cross-examine, and 
impeach State’s witnesses Zachary Davis and Betty Cashwell thereby 
precluding her from inquiring about their parole eligibility under their 
guilty pleas. 


Section 15A-1055 of the North Carolina General Statutes pro- 
vides that “[n]otwithstanding any other rule of evidence to the con- 
trary, any party may examine a witness testifying .. . pursuant to [a 
plea arrangement] with respect to that... arrangement.” N.C.G:S. 
§ 15A-1055 (1988). Our case law also holds that “cross-examination is 
a proper method of testing a witness as to bias concerning... his just 
expectation of reward, pardon, or parole as the result of his testifying 
for the State.” State v. Wilson, 322 N.C. 117, 1385, 367 S.E.2d 589, 600 
(1988). 


However, we have also held that where a question concerning 
plea arrangements calls for legal knowledge on the part of a lay wit- 
ness, the State’s objection is properly sustained. /d.; accord State v. 
Mason, 295 N.C. 584, 248 S.E.2d 241 (1978) (holding that it is within 
the discretion of the trial judge to sustain the State’s objection where 
questions to a witness go to his understanding of the law concerning 
parole and call for the legal knowledge of a lay witness), cert. denied, 
440 U.S. 984, 60 L. Ed. 2d 246 (1979). 


68 IN THE SUPREME COURT 


STATE v. WESTBROOKS 
(345 N.C. 43 (1996)] 


In Wilson defense counsel attempted to question the witness 
about his understanding of the laws concerning sentencing and 
parole eligibility. We held that “[i]t was not an abuse of discretion to 
prohibit the witness from answering since the witness had already 
stated that he was motivated to testify for the State because of a plea 
bargain arrangement.” 322 N.C. at 135-36, 367 S.E.2d at 600. 


In the instant case both witnesses testified that they were moti- 
vated to testify for the State because of a plea arrangement. This type 
of testimony is “more probative of bias than the legal distinction 
asked of [them] by the defense.” Wilson, 322 N.C. at 136, 367 S.E.2d 
at 600. The fact that these witnesses had made arrangements for 
charge reductions in exchange for their testimony was clearly before 
the jury, and defendant has demonstrated no abuse of the trial court’s 
discretion. This assignment of error is overruled. 


{14] By her next assignment of error, defendant contends that the 
trial court erroneously allowed the attorney for Betty Cashwell to 
invoke the attorney-client privilege during an offer of proof concern- 
ing parole eligibility information. Defendant contends that Betty 
Cashwell’s previous testimony about parole eligibility constituted a 
waiver of the privilege with regard to the details of her discussions 
with her attorney. 


Assuming arguendo that Betty Cashwell waived this privilege, 
defendant cannot show prejudicial error by this ruling. Betty 
Cashwell had already testified during cross-examination that the 
State permitted her to plead guilty to conspiracy to commit murder 
and second-degree murder in exchange for her testimony. Betty 
Cashwell read to the jury terms of her plea arrangement, which stated 
that if she fulfilled the terms and conditions of the agreement, the 
State agreed not to convict her of first-degree murder and not to seek 
the death penalty against her. Given Betty Cashwell’s testimony as to 
her plea arrangement, any testimony by the attorney to the effect that 
Betty Cashwell and she had discussed the possible advantages of a 
plea arrangement would have been cumulative evidence. See 
Morston, 336 N.C. 381, 445 S.E.2d 1. Any error in allowing the attor- 
ney to invoke the attorney-client privilege was not prejudicial. This 
assignment of error is overruled. 


{[15] By her next assignments of error, defendant contends that the 
trial court erred by overruling her objection to a question of prospec- 
tive jurors. Defendant objected to the following question of a 
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prospective juror: “Can you decide this case without comparing it 
with the disposition of the co-defendants’ cases, if you're told about 
that?” Defendant contends that this questioning was improper 
because it misstated the law and staked out jurors to disregard the 
codefendants’ interest in this case. 


It is well established that “while counsel may diligently inquire 
into a juror’s fitness to serve, the extent and manner of that inquiry 
rests within the trial court’s discretion.” State v. Parks, 324 N.C, 420, 
423, 378 S.E.2d 785, 787 (1989). To show reversible error on the basis 
of improper jury voir dire, defendant must demonstrate prejudice as 
well as a clear abuse of discretion. /d. 


In the case before us, defendant has shown neither prejudice nor 
abuse of discretion. Defendant objected to one question of a prospec- 
tive juror: “Can you decide this case without comparing it with the 
disposition of the co-defendants’ cases, if you’re told about that?” 
Defendant’s basis for her objection was that the disposition of the 
codefendants’ cases might be the subject of a mitigating circum- 
stance during the sentencing proceeding and that if it was so submit- 
ted to the jurors, then it would be their duty to consider the outcome 
of the codefendants’ cases. The trial court then told defense counsel 
that “they would be allowed to ask questions in that vein, if they 
wished to do so.” Defendant thereafter posed no further objections to 
the same question of other jurors and posed her own questions to the 
jury regarding the disposition of the codefendants’ cases. 


Based on the grounds for defendant’s objection at trial, the trial 
court did not abuse its discretion in denying this objection. Defendant 
contends for the first time on appeal that the question to the jurors 
“misstated the law and improperly staked jurors out to disregard a 
vital factor going to the co-defendants’ credibility.” We do not agree. 
The prosecutor’s questions did not have the effect of urging the jurors 
to ignore Davis’ and Cashwell’s potential interest or bias; rather, the 
questions sought to identify those jurors who would be unable to 
decide defendant’s case based solely on the evidence produced at 
trial. The trial judge did not abuse his discretion by allowing such 
questions. 


Nor can defendant show any prejudice by the trial court’s actions. 
Defendant raised the agreements of Davis and Cashwell with the 
State during jury selection, during trial, during closing argument, and 
in the submission of mitigating circumstances during sentencing. In 
addition, the trial court instructed the jury with regard to the testi- 
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mony of Davis and Cashwell as well as to the disposition of their 
cases. 


Finally, we do not find that the prosecutor misstated any law. 
However, had there been a misstatement of the law by the prosecutor, 
any such misstatement would have been cured by the trial court’s 
proper instructions to the jury. State v. Buckner, 342 N.C. 198, 464 
S.E.2d 414. These assignments of error are overruled. 


[16] By her next assignments of error, defendant contends that the 
trial court’s rulings during closing arguments resulted in prejudicial 
error. The jury argument under review centers around the testimony 
of defense witness Angle Maberson, who claimed to have conversed 
with Betty Cashwell in the jail before and after Cashwell pled guilty. 
Defendant contends that the trial court erroneously disallowed her 
argument that Maberson and Cashwell talked and “(g]ot together” in 
the county jail. When defense counsel contended in his closing argu- 
ment that “people talk, people get together,” the prosecutor objected 
on the ground that “[t]he evidence was they were separated.” The trial 
court sustained this objection. Defendant also contends the trial 
court “erroneously allowed the prosecutor’s closing argument that 
Maberson was not in the jail on September 7, 1993, that Cashwell 
entered her guilty plea on September 9, and that Maberson testified 
that she and Cashwell were together on September 9. 


“Trial counsel are granted wide latitude in the scope of jury argu- 
ment, and control of closing arguments is in the discretion of the trial 
court.” State v. Soyars, 332 N.C. 47, 60, 418 S.E.2d 480, 487 (1992). 
Assuming arguendo that it was error to sustain the prosecutor’s 
objection to defense counsel’s contention during closing arguments 
that “people talk, people get together,” we do not find that any such 
error was prejudicial. After the objection was sustained, defense 
counsel made the very same contention that Maberson and Cashwell 
had talked in the jail; and the contention was made without objection 
and without any intervention from the court. 


Similarly, we do not find that the court's handling of the prosecu- 
tor’s closing argument was prejudicial. “[F]or an inappropriate prose- 
cutorial comment to justify a new trial, it ‘must be sufficiently grave 
that it is prejudicial error.’” Jd. at 60, 418 S.E.2d at 487-88 (quoting 
State v. Britt, 291 N.C. 528, 537, 231 S.E.2d 644, 651 (1977)). The pros- 
ecutor stated in closing that the evidence showed that Maberson was 
not in the jail on the date she claimed to have talked with Cashwell. 
Upon defendant’s objection to this statement, the trial court 
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instructed the jurors to “[t]ake [their] own recollection of the evi- 
dence.” The trial court correctly instructed the jurors to be guided by 
the evidence based on their own recollections. Defendant was not 
prejudiced by the trial court’s actions during closing arguments. 
These assignments of error are overruled. 


[17] By her next assignment of error, defendant contends that 
the trial court erroneously refused to submit the possible verdict of 
second-degree murder as an accessory before the fact to the jury. The 
governing principle is that 


[i]f the evidence is sufficient to fully satisfy the State’s burden of 
proving each and every element of the offense of murder in the 
first degree, including premeditation and deliberation, and there 
is no evidence to negate these elements other than defendant’s 
denial that he committed the offense, the trial judge should prop- 
erly exclude from jury consideration the possibility of a convic- 
tion of second degree murder. 


State v. Strickland, 307 N.C. 274, 293, 298 S.E.2d 645, 658 (1983), 
modified in part on other grounds by State v. Johnson, 317 N.C. 193, 
344 $.E.2d 775 (1986). 


This Court addressed the trial court’s failure to submit second- 
degree murder as a possible verdict under similar facts in State v. 
Larrimore, 340 N.C. 119, 456 $.E.2d 789 (1995). In Larrimore the evi- 
dence showed the defendant hired Daniel McMillian to kill the victim. 
McMillian pled guilty to second-degree murder and conspiracy to 
commit murder and testified against the defendant. In contrast, the 
defendant denied any involvement in the crime, denied knowing 
McMillian, and contended that the victim's estranged wife arranged 
for the murder of her husband. The Court in Larrimore held that “[i]f 
the jury believed the State’s evidence, it had to find the defendant 
guilty of first-degree murder. If it believed the defendant’s evidence, it 
would have had to find him not guilty. It thus would have been error 
to have submitted second-degree murder.” /d. at 157-58, 456 S.E.2d at 
809-10. 


In the present case there was substantial evidence to prove each 
element of first-degree murder. The State’s evidence tended to show 
that defendant hired Zachary Davis to kill her husband for $15,000 to 
be paid from the proceeds of a life insurance policy. Davis and 
Cashwell drove to the victim’s home, where defendant had placed a 
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box of knives in a prearranged place, specifically to kill the victim; 
they accomplished the murder by stabbing the victim twenty-three 
times. If the jury believed the State’s evidence, it had to find defend- 
ant guilty of first-degree murder. In addition, we find evidence of sec- 
ond-degree murder totally lacking. The defendant’s defense and her 
evidence, if believed, tended to show that Zachary Davis and Betty 
Cashwell stabbed and killed the victim and that the defendant had 
absolutely no role in the killing. If the jury believed the defendant’s 
evidence, it would have to find her not guilty. Thus, to have submitted 
second-degree murder would have been error. 


[18] We also find no merit to defendant’s argument that Davis’ alco- 
hol consumption prior to the killing negated premeditation and delib- 
eration. There is no evidence in the record relating to the effect of 
alcohol on Davis at the time of the killing. Further, Davis admitted on 
cross-examination that the murder was premeditated and deliber- 
ated. This assignment of error is overruled. 


Finally, defendant requests that this Court examine sealed mental 
health records of Zachary Davis and Betty Cashwell and determine if 
they contain any relevant and impeaching evidence against them 
which was not contained in the materials disclosed by the trial court 
after an in camera review of these records. After examining the med- 
ical records on appeal, we conclude that the records do not contain 
any relevant evidence as to the State’s witnesses. These assignments 
of error are overruled. 


NO. 92CRS43698, FIRST-DEGREE MURDER: NO ERROR. 


NO. 92CRS20473, COUNT 1, CONSPIRACY TO COMMIT MUR- 
DER: NO ERROR. 


NO. 92CRS20473, COUNT 2, SOLICITATION TO COMMIT MUR- 
DER: JUDGMENT ARRESTED. 
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STATE OF NORTH CAROLINA v. MALCOLM GEDDIE, JR. 


No. 561A94 
(Filed 6 December 1996) 


1. Criminal Law § 401 (NCI4th Rev.)— capital murder—-jury 
selection—statement of court regarding law—no error 


There was no error in jury selection in a capital first-degree 
murder prosecution where the trial court instructed the venire 
members prior to jury selection that the court would instruct the 
jury on the law and that counsel should not question the venire 
members about the law except to ask whether they would accept 
and follow the law. Defendant contends that there is a risk that 
the instruction led the jurors to mistrust defense counsel, who 
asked about the jurors’ views on capital punishment, but ques- 
tioning jurors about the law clearly differs from asking Jurors 
their views and opinions about capital punishment. Defendant 
complains of the theoretical potential for prejudice created by a 
correct statement of the respective roles of the judge, jury and 
counsel but does not even suggest abuse of discretion by the trial 
court. Moreover, both prosecutors and defense counsel were 
allowed ample opportunity to question jurors’ beliefs about the 
death penalty. 


Am Jur 2d, Jury § 279; Trial § 302. 


2. Jury § 141 (NCI4th)— capital murder—jury selection— 
questions about parole—denied 


The trial court did not err in a first-degree murder prosecu- 
tion by denying defendant’s motion to question venire members 
about their understanding of the parole eligibility of persons sen- 
tenced to life imprisonment. 


Am Jur 2d, Jury § 205. 


Procedure to be followed where jury requests informa- 
tion as to possibility of pardon or parole from sentence 
imposed. 35 ALR2d 769. 


Prejudicial effect of statement or instruction of court 
as to possibility of parole or pardon. 12 ALR3d 832. 


Prejudicial effect of statement of prosecutor as to pos- 
sibility of pardon or parole. 16 ALR3d 1137. 
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Jury § 92 (NCI4th)— capital murder—jury selection—only 
one attorney allowed to question juror 


There was no abuse of discretion in a capital first-degree 
murder prosecution where the trial court informed the parties 
that only one attorney for each side would be permitted to 
address the court on any given issue; a defense attorney was con- 
ducting voir dire of a prospective juror when the attorneys dis- 
covered that the other defense attorney had represented DSS ina 
proceeding in which the juror’s granddaughter was removed from 
the custody of the juror’s daughter; the trial court denied the 
defense request that the second attorney examine the juror; and 
the juror indicated that she did not harbor any animosity toward 
the second defense attorney. The N.C. Supreme Court has repeat- 
edly found no abuse of discretion when a defendant has failed to 
show that further questioning of prospective jurors would likely 
have produced different answers or testimony and the stated pur- 
pose of the request here was to save time, not to elicit different 
testimony. Moreover, a full and searching voir dire was not ham- 
pered by the court’s denial of the request, nor did the court pro- 
hibit defense counsel from communicating with and prompting 
each other during the voir dire. The decision to peremptorily 
challenge Dupree was a fully informed tactical decision. 


Am Jur 2d, Jury §§ 193, 194. 


Right of counsel in criminal case personally to conduct 
the voir dire examination of prospective jurors. 73 ALR2d 
1187. 


Effect of accused’s federal constitutional rights on 
scope of voir dire examination of prospective jurors— 
Supreme Court cases. 114 L. Ed. 2d 763. 


.Jury § 215 (NCI4th)— capital murder—jury selection— 


juror’s belief in capital punishment—challenge for cause 
denied 


The trial court did not abuse its discretion during jury selec- 
tion for a capital first-degree murder prosecution by refusing to 
dismiss a potential juror for cause where the juror candidly 
admitted her strong belief in the death penalty, but also stated 
that she would not impose the death penalty automatically but 
would consider what she learned during trial. The juror did not 
demonstrate an inability or unwillingness to consider everything 
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that was presented and to follow the court’s instructions regard- 
ing the law. 


Am Jur 2d, Jury § 279. 


Comment Note.—Beliefs regarding capital punishment 
as disqualifying juror in capital case—post-Witherspoon 
cases. 39 ALR3d 550. 


.Jury § 34 (NCI4th)— capital murder—special venire 
summoned—excusals on statutory grounds—defendant’s 
presence 

There was no error in a capital first-degree murder prosecu- 
tion where the trial court instructed the clerk to summon addi- 
tional jurors after trial commenced; summonses were issued to 
forty additional persons; a third summons subsequently was 
issued to sixty additional persons; and prospective jurors from 
the first two jury selection listings appeared before various dis- 
trict court judges pursuant to N.C.G.S. § 9-6 to seek excusals or 
deferrals on statutory grounds. Nothing in the record supports 
defendant’s contention that the special venire members knew 
they were being summoned specifically for this case and, assum- 
ing that the venire was a special venire but that the regular form 
summons was used, there is no authority for the proposition that 
the commencement of defendant’s trial dates back to the date a 
summons for a special venire was issued. Error has been found in 
excusing members of a special venire outside of a defendant’s 
presence only when the excusals occurred after the case had 
been called for trial and the record here indicates that all 
excusals and deferrals occurred pretrial or in defendant’s pres- 
ence after the trial began. 


Am Jur 2d, Jury §§ 159, 188. 


. Criminal Law § 388 (NCI4th Rev.)— capital murder— 
judge’s question—clarification of street slang 


The trial court did not err in a capital prosecution for first- 
degree murder by denying defendant’s motion for a mistrial 
where a State’s witness testified that defendant bought a “ten- 
cent” piece of crack after the shooting and the trial court asked 
whether a ten-cent piece of crack cost ten cents. The question 
called for clarification of potentially confusing street vernacular 
and was within the scope of the discretion afforded under 
N.C.G.S. § 8C-1, Rule 614(b). 


Am Jur 24d, Trial §§ 274, 275. 
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Homicide § 287 (NCI4th)— capital murder—instruction on 
second-degree murder denied—evidence of provocation— 
insufficient to negate premeditation 


The trial court did not err in a capital first-degree murder 
prosecution by denying defendant’s request for an instruction on 
second-degree murder where defendant argued that any evidence 
of premeditation and deliberation was negated by evidence of 
provocation in that the State’s own evidence showed that the vic- 
tim and defendant were engaged in an extended argument, but 
the testimony indicated that the argument involved no more than 
raised voices and that defendant fired a warning shot, ordered the 
victim to remove his shoes and socks, and ignored the victim’s 
pleas for his life. There is ample evidence to support a finding 
that defendant premeditated and deliberated the murder and that 
his ability to reason was not overcome by his argument with the 
victim. 


Am Jur 2d, Homicide § 439. 


Homicide § 393 (NCI4th)— capital murder—instruction on 
second-degree murder denied—evidence of intoxication 
insufficient 


The trial court did not err in a capital first-degree murder 
prosecution by denying defendant’s request for an instruction on 
second-degree murder where defendant argued that testimony 
that he had drunk two pints of “white lightning” raised a reason- 
able inference of voluntary intoxication sufficient to negate the 
specific intent to kill. The evidence showed only that defendant 
drank some liquor and there was no evidence indicating that 
defendant was so intoxicated as to be utterly incapable of form- 
ing the intent to kill. 


Am Jur 2d, Homicide § 439. 


Modern status of the rules as to voluntary intoxication 
as defense to criminal charge. 8 ALR3d 1236. 


. Evidence and Witnesses § 694 (NCI4th)— capital sentenc- 


ing hearing—evidence excluded—no offer of proof 


The trial court did not err in a capital sentencing hearing by 
excluding evidence about the death of one of defendant’s sib- 
lings or by sustaining the prosecutor’s objection to a question 
asked of defendant’s psychologist. Defendant made no offer of 
proof and did not rephrase the question to the psychologist when 
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offered the opportunity, and the content and relevance of the 
excluded testimony are not evident from the context of the 
questioning. 


Am Jur 2d, Trial §§ 440-443. 


Criminal Law § 1340 (NCI4th Rev.)— capital sentencing 
hearing—evidence excluded—offer of proof necessary 


There was no error in a capital first-degree murder prosecu- 
tion in the exclusion of evidence where defendant made no offer 
of proof but argued on appeal that Lockett v. Ohio, 438 U.S. 586 
confers on a defendant in a capital case an affirmative right to 
place relevant mitigating evidence before the sentencer and that 
an offer of proof was unnecessary. Absent an offer of proof, 
defendant cannot show that the excluded evidence was relevant 
to any mitigating circumstance. 


Am Jur 2d, Criminal Law §§ 598, 599; Trial §§ 440-443. 


Comment Note.—Ruling on offer of proof as error. 89 
ALR2d 279. 


Validity of death penalty, under Federal Constitution, 
as affected by consideration of aggravating or mitigating 
circumstances—Supreme Court cases, 111 L. Ed. 2d 947. 


Criminal Law § 1340 (NCI4th Rev.)— capital sentencing 
hearing—statements of accidental shooting excluded—no 
error 


The trial court did not err in a capital sentencing hearing by 
excluding statements made by defendant at the time of his arrest 
in which defendant claimed that the gun went off accidentally. 
Defendant does not specify the relevance to any mitigating cir- 
cumstance and, given that the jury had rejected any notion of 
accidental shooting by its guilty verdict, the statements would 
appear to implicate defendant in an attempt to deceive police offi- 
cers and avoid responsibility for the crime and thus would not be 
mitigating. 


Am Jur 2d, Criminal Law §§ 598, 599. 


Validity of death penalty, under Federal Constitution, 
as affected by consideration of aggravating or mitigating 
circumstances—Supreme Court cases. 111 L. Ed. 2d 947. 
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Criminal Law § 440 (NCI4th Rev.)— capital sentencing— 
prosecutor’s argument—no gross impropriety 


There was no gross impropriety in a capital sentencing hear- 
ing in the prosecutor’s argument which defendant contended 
sought to confuse the jury into believing that defendant had pre- 
viously been convicted of armed robbery, rather than attempted 
robbery, in the District of Columbia. The prosecutor’s statements 
were correct representations of the evidence before the jury and 
did not imply that defendant had been convicted of any crime 
other than attempted robbery in the District of Columbia. 


Am Jur 2d, Trial §§ 611, 626. 


Criminal Law § 447 (NCI4th Rev.)— capital sentencing— 
prosecutor’s argument—portrayal of evidence—no gross 
impropriety 

There was no gross impropriety in a capital sentencing hear- 
ing in the prosecutor’s argument which defendant contended mis- 
represented the testimony of defendant’s expert psychologist. 
Viewing the prosecutor’s argument in the context of all the ar- 
guments and the court’s curative instruction, it is clear that the 
impact of the prosecutor’s inaccurate portrayal of the psy- 
chologist’s testimony was slight and did not amount to a gross 
impropriety. 


Am Jur 2d, Trial §§ 611, 695. 


Propriety and prejudicial effect of counsel’s negative 
characterization or description of witness during summa- 
tion of criminal trial—modern cases. 88 ALR4th 209. 


Supreme Court’s views as to what courtroom state- 
ments made by prosecuting attorney during criminal trial 
violate due process or constitute denial of fair trial. 40 
L. Ed. 2d 886. 


Criminal Law § 460 (NCI4th Rev.)— capital sentencing— 
prosecutor’s argument—incomplete statement of law—no 
error 


The trial court did not err in a capital sentencing hearing by 
not intervening ex mero motu where the prosecutor argued that 
the jurors, in order to impose a sentence of death, had to find that 
one or more aggravating factors were present, that any mitigating 
circumstances found did not outweigh the aggravating circum- 
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stances, and that the aggravating circumstance or circumstances 
were sufficient to justify the death penalty. Although defendant 
complains that the prosecutor failed to mention that the findings 
must be unanimous, it is the role of the court to instruct the jury 
on application of the law. The prosecutor’s statement was a cor- 
rect, if incomplete, representation of the law. 


Am Jur 2d, Trial §§ 572, 643. 


Supreme Court’s views as to what courtroom state- 
ments made by prosecuting attorney during criminal trial 
violate due process or constitute denial of fair trial. 40 
L. Ed. 2d 886. 


Criminal Law § 458 (NCI4th Rev.)— capital sentencing— 
prosecutor’s argument—impoverished and _ abusive 
upbringing—no gross impropriety 

There was no gross impropriety requiring intervention ex 
mero motu in a prosecutor’s argument in a capital sentencing 
hearing where defendant contended that the prosecutor mis- 
stated the function of mitigating evidence when he argued that 
many people grow up impoverished and in abusive conditions but 
that not all of them rob and kill others. Rather than misstating the 
function of mitigating evidence, the prosecutor argued that the 
jury should not give great weight to defendant’s background and 
upbringing. Such an argument is within the bounds of propriety 
for a prosecutor. 


Am Jur 2d, Criminal Law §§ 598, 599; Trial §§ 572. 


Supreme Court’s views as to what courtroom state- 
ments made by prosecuting attorney during criminal trial 
violate due process or constitute denial of fair trial. 40 
L. Ed. 2d 886. 


Criminal Law § 458 (NCI4th Rev.)— capital sentencing— 
prosecutor’s argument —mitigating circumstances as 
excuses 


There was no gross impropriety requiring intervention ex 
mero motu in a capital sentencing hearing where defendant con- 
tended that the prosecutor misstated the law when he argued that 
a synonym for defendant’s mitigating circumstance was 
“excuses.” Although mitigating circumstances are not legal 
excuses for committing crimes and the argument was incorrect, 
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defense counsel clarified this aspect of the law during final argu- 
ments and the trial court instructed the jury correctly as to how 
mitigating circumstances are to be found and weighed. 


Am Jur 2d, Criminal Law §§ 598, 599; Trial §§ 572. 


Supreme Court’s views as to what courtroom state- 
ments made by prosecuting attorney during criminal trial 
violate due process or constitute denial of fair trial. 40 
L. Ed. 2d 886. 


Criminal Law § 458 (NCI4th Rev.)— capital sentencing— 
prosecutor’s argument—value of impaired capacity miti- 
gating circumstance 


There was no gross impropriety requiring intervention ex 
mero motu in a capital sentencing hearing where defendant con- 
tended that the prosecutor argued that the statutory mitigating 
circumstance of impaired capacity has no mitigating value. Such 
a statement would be incorrect, but it is clear from the context 
that the prosecutor was urging the jury to give little weight to the 
mitigating circumstance. Such arguments are proper advocacy 
and are not tantamount to arguing that the statutory mitigating 
circumstances have no value as a matter of law. 


Am Jur 2d, Criminal Law §§ 598, 599; Trial §§ 572. 


Supreme Court’s views as to what courtroom state- 
ments made by prosecuting attorney during criminal trial 
violate due process or constitute denial of fair trial. 40 
L. Ed. 2d 886. 


Criminal Law § 461 (NCI4th Rev.)— capital sentencing— 
prosecutor's argument—death as deterrent 


The trial court did not err by not intervening ex mero motu in 
a capital sentencing hearing where the prosecutor argued that 
sentencing defendant to death was the only way to insure that he 
would not kill again. 


Am Jur 2d, Criminal Law §§ 598, 599. 


Supreme Court’s views as to what courtroom state- 
ments made by prosecuting attorney during criminal trial 
violate due process or constitute denial of fair trial. 40 
L. Ed. 2d 886. 


19. 


20. 


21. 


IN THE SUPREME COURT 81 


STATE v. GEDDIE 
[345 N.C. 73 (1996)] 


Criminal Law § 475 (NCI]4th Rev.)— capital sentencing— 
prosecutor’s argument—biblical reference 


There was no error requiring intervention ex mero motu ina 
capital sentencing hearing where the prosecutor stated that 
defendant killed the victim for less than “thirty pieces of sil- 
ver.” Disapproved biblical references have been to the effect that 
the law enforcement powers of the State come from God anc that 
to resist those powers is to resist God. While some of the jurors 
in this case may have recognized that these words were biblical, 
the reference was slight and did not warrant ex mero motu 
intervention. 


Am Jur 2d, Criminal Law §§ 557, 648. 


Supreme Court’s views as to what courtroom state- 
ments made by prosecuting attorney during criminal trial 
violate due process or constitute denial of fair trial. 40 
L. Ed. 2d 886. 


Criminal Law § 453 (NCI4th Rev.)— capital sentencing— 
prosecutor’s argument—rights of defendant versus rights 
of victim 

An argument by the prosecutor in a capital sentencing pro- 
ceeding contending that defendant was the beneficiary of all the 
constitutional protections of our criminal justice system ancl ask- 
ing what right defendant gave the victim was not grossly 
improper. 


Am Jur 2d, Criminal Law §§ 664-667. 


Criminal Law § 1382 (NCI4th Rev.)— capital sentencing— 
mitigating circumstances—lack of prior criminal activity— 
prior violent felonies 


The trial] court did not err in a capital sentencing proceeding 
by submitting to the jury the mitigating circumstance that defend- 
ant had no significant history of prior criminal activity where his 
record included three violent assaults. The first two convictions 
occurred ten and fifteen years before the trial and the third was 
five years old and was for the inchoate crime of attempted rob- 
bery. A rational juror could have found that defendant did not 
have a significant history of prior criminal activity. N.C.G.S. 
§ 15A-2000(f)(1). 


Am Jur 2d, Criminal Law §§ 598, 599; Trial § 1441. 
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Validity of death penalty, under Federal Constitution, 
as affected by consideration of aggravating or mitigating 
circumstances—Supreme Court cases. 111 L. Ed. 2d, 947. 


Criminal Law § 1384 (NCI4th Rev. )— capital sentencing— 
mitigating circumstances—impaired capacity rather than 
emotional disturbance 


The trial court did not err in a capital sentencing proceeding 
by not submitting the mitigating circumstance that defendant was 
under the influence of a mental or emotional disturbance at the 
time of the offense. Defendant’s psychologist diagnosed defend- 
ant as a substance abuser and antisocial person, characteristics 
which relate to diminished capacity, and never testified to any 
mental disorder or emotional disturbance at the time of the 
killing. The court properly submitted the impaired capacity cir- 
cumstance. N.C.G.S. § 15A-2000(f)(2). 


Am Jur 2d, Criminal Law §§ 598, 599; Trial § 1441. 


Validity of death penalty, under Federal Constitution, 
as affected by consideration of aggravating or mitigating 
circumstances—Supreme Court cases. 111 L. Ed. 2d, 947. 


Criminal Law § 1385 (NCI4th Rev.)— capital sentenc- 
ing—mitigating circumstances—impaired capacity— 
intoxication 

The trial court did not err in a capital sentencing proceeding 
by not submitting the mitigating circumstance of mental or emo- 
tional disturbance based on voluntary intoxication. To the extent 
that voluntary intoxication affects a defendant’s ability to control 
or understand his actions, voluntary intoxication is properly con- 
sidered under the impaired capacity circumstance. Defendant’s 
evidence of impaired capacity was properly submitted to the jury. 


Am Jur 2d, Criminal Law §§ 598, 599; Trial § 1441. 


Validity of death penalty, under Federal Constitution, 
as affected by consideration of aggravating or mitigating 
circumstances—Supreme Court cases. 111 L. Ed. 2d, 947. 


Criminal Law § 1392 (NCI4th Rev.)— capital sentencing— 
instructions—nonstatutory mitigating circumstances 

The trial court did not err in a capital sentencing proceeding 
by instructing the jury not to consider nonstatutory mitigating cir- 
cumstances unless it found that those circumstances had mitigat- 
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ing value. Jurors are not required to agree with a defendant that 
the evidence proffered in mitigation is in fact mitigating unless 
the legislature has declared it to be mitigating as a matter of law 
by including it among the statutory mitigating circumstances. 


Am Jur 2d, Criminal Law §§ 598, 599; Trial § 1441. 


Validity of death penalty, under Federal Constitution, 
as affected by consideration of aggravating or mitigating 
circumstances—Supreme Court cases. 111 L. Ed. 2d, 947. 


25. Criminal Law § 1349 (NCI4th Rev.)— capital sentenc- 
ing—instructions—weighing aggravating against mitigating 
circumstances 

The trial court did not err in a capital sentencing proceeding 
in its instructions on Issues Three and Four, which involve weigh- 
ing the aggravating circumstances against the mitigating circum- 
stances. The precise instructions given have been approved in 
other cases, were correct, and properly informed the jurors of 
their duty to weigh the mitigating circumstances against the 
aggravating circumstances. 


Am Jur 2d, Criminal Law §§ 598, 599; Trial § 1441. 


Validity of death penalty, under Federal Constitution, 
as affected by consideration of aggravating or mitigating 
circumstances—Supreme Court cases. 111 L. Ed. 2d, 947. 


26. Criminal Law § 1402 (NCI]4th Rev.)— capital sentencing— 
death sentence not disproportionate 


The record in a capital murder prosecution fully supported 
the sentencing jury’s finding of aggravating circumstances and 
did not suggest that the sentence of death was imposed under the 
influence of passion, prejudice, or any other arbitrary factor. The 
distinguishing characteristics of the case compel the conclusion 
that this case is not similar to any in which the death penalty was 
found to be disproportionate and is similar to many in which it 
was found to be proportionate. 


Am Jur 2d, Criminal Law § 628. 


Appeal of right pursuant to N.C.G.S. § 7A-27(a) from a judgment 
imposing a sentence of death entered by Britt (Joe Freeman), J., at 
the 12 September 1994 Criminal Session of Superior Court, Johnston 
County, upon a jury verdict finding defendant guilty of first-degree 
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murder. Defendant’s motion to bypass the Court of Appeals as to an 
additional judgment imposed for robbery with a dangerous weapon 
was allowed 23 January 1996. Heard in the Supreme Court 10 
September 1996. 


Michael F. Easley, Attorney General, by Tiare B. Smiley, Special 
Deputy Attorney General, for the State. 


Malcolm Ray Hunter, Jr, Appellate Defender, by Marshall 
Dayan, Assistant Appellate Defender, for defendant-appellant. 


WHICHARD, Justice. 


Defendant was tried capitally for the first-degree murder and rob- 
bery with a firearm of Reginald Dale Emory. The jury found defend- 
ant guilty on both charges and recommended a sentence of death for 
the first-degree murder. The trial court sentenced defendant to death 
for the murder and to a consecutive forty-year term of imprisonment 
for the robbery. Defendant appeals from his convictions and sen- 
tences. We hold that defendant received a fair trial, free of prejudicial 
error, and that the sentence of death is not disproportionate. 


The State’s evidence tended to show that on the evening of 25 
November 1992 defendant, Reginald Dale Emory, Paul Stanley 
Sanders, Frankie Boderick, and Thomas “Junior” Boderick met in the 
home of Eloise Speed, which was known as an illegal liquor house. 
Defendant was drinking “white lightning.” Defendant, Emory, and 
Thomas Boderick asked Frankie Boderick and Sanders if they would 
drive them to Smithfield. Frankie Boderick responded by handing the 
keys to his car to Sanders and asking him to drive the other men to 
Finney Drive. Frankie Boderick and Sanders had an understanding 
that Sanders would drive the three men to Finney Drive so they could 
get some Thanksgiving money and five dollars for gas for Boderick’s 
car. 


Defendant, Sanders, Emory, and Thomas Boderick (Boderick) 
then left Speed’s house, and Sanders drove them to the Forbes Manor 
apartment complex on Finney Drive in Smithfield. After parking, all 
four men stopped briefly at one apartment and then walked to the 
apartment of Deborah Bethea. While there, defendant and Emory 
began to argue over money. Bethea asked the men to leave after they 
became very loud. All four men left the apartment. 


Thomas Boderick testified that after the men left the apart- 
ment and began walking toward the car, defendant asked Emory to 


IN THE SUPREME COURT 85 


STATE v. GEDDIE 
[345 N.C. 73 (1996)] 


pay for the gas for the drive to Smithfield. Defendant said to Emory, 
“You owe me some money. When are you going to pay me?” Emory 
responded, “I don’t owe you nothing.” Sanders testified that when 
defendant reached the car, he told Emory that he could not get into 
the car until he paid defendant five dollars. Defendant ordered Emory 
to take off his shoes and put all his money on the ground. Defendant 
then fired one shot into the ground. At that point, Sanders ran from 
the scene. Boderick observed as defendant ordered Emory to 
“fe]mpty your pockets” and Emory complied. After Emory removed 
his shoes and socks, defendant pointed the gun at Emory’s chest, and 
Emory begged three times, “Please don’t shoot me.” Boderick testi- 
fied that five to ten seconds after Emory’s last plea for his life, defend- 
ant shot Emory and then bent down to pick up some change that 
Emory had dropped on the ground. Immediately after the gunshot, 
Boderick called to Sanders, saying, “Come on, Stanley, let’s go.” 
Sanders ran back to the car and drove off with Thomas Boderick and 
defendant. 


At approximately 12:53 a.m. on 26 November 1992, Officer 
Thomas H. Graham of the Smithfield Police Department, responding 
to a call, found Emory lying in the parking lot and three to four indi- 
viduals standing on the sidewalk. Officer Graham went to Emory, 
who was lying on his back, and discovered blood coming from his 
head. Emory was unconscious, had a wound to the back of his head, 
and was gasping for air. Officer Graham also observed that Emory 
was wearing a T-shirt and pants, which were down to his ankles, and 
that the victim’s shoes and socks were off his feet, lying approxi- 
mately one to two feet from his body. A wallet was at the victim’s feet. 
Officers subsequently searched the wallet and found a North Carolina 
identification card and a pay stub, but no money. 


Approximately five minutes after Officer Graham arrived on the 
scene, emergency medical personnel arrived, wrapped Emory’s head, 
and transported him to the hospital. Emory subsequently died from a 
gunshot wound to the head. 


Meanwhile, after leaving the scene of the shooting, defendant, 
Sanders, and Boderick proceeded to Maggie Pearl's, a nightclub and 
pool room. At Maggie Pearl’s, defendant purchased ten dollars worth 
of crack cocaine from a man in the parking lot. The men then 
returned to Eloise Speed’s house. Sanders testified that on the drive 
back to Speed’s house, defendant said, “I shot this here MF— [sic] in 
the head.” Boderick testified that he asked defendant whether he had 
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killed Emory, and defendant replied, “Yeah, I killed him.” When they 
got to Speed’s house, defendant asked his nephew to dispose of 
defendant’s gun. Several hours later, Sanders and Boderick made 
statements to the police. Both stated that defendant shot Reginald 
Emory. 


During the sentencing phase, the State presented evidence of 
three prior violent assaults defendant had committed. Charles 
Edward Atkinson testified that on the evening of 28 October 1979, he 
and defendant became involved in a “tussle,” and defendant shot him 
three times in the leg. As a result, Atkinson’s leg had to be amputated. 
James Mclver, a deputy with the Johnston County Sheriff's 
Department, testified that he investigated an assault with a deadly 
weapon inflicting serious injury upon James Lemon on 17 June 1984. 
Lemon had a small round wound on his left shoulder. Deputy McIver 
concluded that defendant inflicted the wound using a small firearm. 
The State also offered evidence of defendant’s conviction of 
attempted robbery in the District of Columbia on 11 July 1989. 


Defendant offered evidence that he came from a broken home 
and had been abused as a child. His mother was a bootlegger and ran 
an illegal liquor house. Defendant’s family was very poor and lived in 
a one-bedroom house with no bathroom or running water. Two of 
defendant’s fourteen brothers and sisters died as children. When 
defendant was a teenager, his mother and her live-in boyfriend went 
to prison for abusing defendant and three other children; defendant 
and his siblings were placed into foster care at that time. After 
defendant’s mother was released from prison, defendant and several 
of his brothers and sisters lived with her again. Defendant left his 
mother’s home at age fifteen after an incident in which his mother 
beat him with a broomstick and injured his eye. 


Defendant also introduced expert testimony regarding his mental 
state and his addiction to drugs and alcohol. Robert Brewington, an 
expert in clinical psychology and substance-abuse diagnosis and 
counseling, testified that defendant was a victim of child abuse and 
has limited intellectual and coping skills and a highly addictive per- 
sonality. Brewington testified that defendant understands the differ- 
ence between right and wrong; however, he opined that because 
defendant was taught to use violence to settle conflicts, he does not 
have the basic coping skills to deal with situations in which he is 
under pressure. Brewington characterized defendant as a substance 
abuser and an antisocial person. 
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During the sentencing proceeding, the jury found as aggravating 
circumstances that defendant had been previously convicted of a vio- 
lent felony and that the first-degree murder was committed while 
defendant was engaged in a robbery with a firearm. Three statutory 
mitigating circumstances were submitted but not found by the jury: 
that defendant had no significant history of prior criminal activity, 
that defendant’s capacity to appreciate his criminality or to conform 
his conduct to the law was impaired, and the catchall circumstance. 
The jury found six of nineteen nonstatutory mitigators. Based upon 
its findings, the jury recommended a sentence of death for the first- 
degree murder. 


[1] Defendant first assigns as error the following instruction, which 
the trial court gave to venire members prior to jury selection: 


Now, after all of the evidence has been presented, and after you 
have listened to the arguments of counsel, I will instruct you as to 
all the law that you are to apply to evidence in this case. It is your 
duty to apply the law as | will give it to you and not as you think 
the law is, nor as you might like the law to be. . . . Obviously at 
this point, you’re not expected to know the law. Counsel should 
not question you about the law, except to ask whether you will 
accept and follow the law as given to you by this court. 


(Emphasis added.) Although defendant did not object to the instruc- 
tion, he now argues that the trial court committed plain error in giv- 
ing it. Defendant contends that the emphasized portion informed the 
venire members that voir dire questions about their views on capital 
punishment were inappropriate. Thus, he argues, there is a risk that 
the instruction led the jurors to mistrust the defense counsel, who did 
in fact ask about the jurors’ views on capital punishment, and that 
this mistrust infected the jurors’ views of the defense throughout the 
trial and during the capital sentencing proceeding and decision. 


The extent of the inquiry of a prospective juror rests within the 
trial court’s discretion, and we will not find reversible error unless an 
abuse of discretion is shown. State v. Huffstetler, 312 N.C. 92, 103, 
322 S.E.2d 110, 118 (1984), cert. denied, 471 U.S. 1009, 85 L. Id. 2d 
169 (1985). In this instance, defendant does not even suggest abuse of 
discretion by the trial court. Instead, he complains of the theoretical 
potential for prejudice created by a correct statement of the respec- 
tive roles of the judge, jury, and counsel with regard to applying the 
law in a criminal case. The trial court simply advised the jurors that 
they were not expected to know the law and that neither the prose- 
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cution nor the defense should probe their knowledge of the law. 
Questioning jurors about the law clearly differs from asking jurors 
their views and opinions about capital punishment. Moreover, the 
record reveals that both the prosecutors and defense counsel were 
allowed ample opportunity during voir dire to question jurors’ beliefs 
about the death penalty. Defendant has not shown error, much less 
plain and prejudicial error, in the instruction. This assignment of 
error is overruled. 


[2] Defendant next assigns as error the denial of his motion to ques- 
tion venire members about their understanding of the parole eligi- 
bility of persons sentenced to life imprisonment. This Court has 
consistently held that jurors should not be questioned during voir 
dire concerning their perceptions about parole eligibility. State v. 
Lynch, 340 N.C. 435, 451, 459 S.E.2d 679, 685 (1995), cert. denied, —- 
U.S, —-, 184 L. Ed. 2d 558 (1996). Defendant’s request therefore was 
properly denied. This assignment of error is overruled. 


In his next assignment of error, defendant challenges two of the 
trial court’s rulings during jury selection. First, defendant contends 
that the trial court committed plain error when it refused to allow a 
change in counsel during the voir dire of prospective juror Edna 
Dupree. Second, defendant contends the trial court erred in denying 
his challenge for cause to venire member Thelma Moore. 


[3] Prior to the commencement of jury selection, the trial court 
informed the parties that only one attorney for each side would be 
permitted to address the court on any given issue. The court added 
that the attorney addressing the court would be permitted to confer 
with his or her co-counsel as needed. During jury selection, defense 
attorney Ethridge was conducting voir dire of prospective juror Edna 
Dupree when the attorneys discovered that defense attorney Holland 
had represented the Department of Social Services in a proceeding in 
which Dupree’s granddaughter was removed from the custody of 
Dupree’s daughter. Defense counsel asked the court to permit 
Holland to continue the voir dire because “[i]t would be quicker if 
you would allow me [Holland] to ask some questions concerning her 
relationship with me that we think might be relevant.” The court 
denied the request. Ethridge then proceeded to ask Dupree about the 
proceeding and her feelings toward Holland. Dupree indicated that 
she did not harbor any animosity toward Holland. Defendant argues 
that the trial court’s denial of his request “likely” cost the defense a 
peremptory challenge. 
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“Although wide latitude is given counsel in voir dire examination 
of jurors, the form and extent of the inquiry rests within the sound 
discretion of the court.” State v. Johnson, 317 N.C. 348, 382, 346 
S.E.2d 596, 618 (1986). This Court repeatedly has found no abuse of 
discretion when a defendant has failed to show that further question- 
ing of prospective jurors would likely have produced different 
answers or testimony. See State v. Daughtry, 340 N.C. 488, 509, 459 
S.E.2d 747, 757 (1995), cert. denied, —- U.S. —-, 133 L. Ed. 2d 739 
(1996); State v. Davis, 340 N.C. 1, 19, 455 S.E.2d 627, 636, cert. 
denied, —- U.S. —-, 183 L. Ed. 2d 83 (1995). Defendant has made no 
such showing here. The stated purpose of the request to have Holland 
question Dupree was to save time, not to elicit different testimony. 
Moreover, a full and searching voir dire was not hampered by the 
court’s denial of the request, nor did the court prohibit defense coun- 
sel from communicating with and prompting each other during the 
voir dire. Thus, the decision to peremptorily challenge Dupree was a 
fully informed tactical decision, not the result of a restricted voir 
dire. We find no abuse of discretion in this ruling. 


[4] Second, defendant argues that the trial court erred when it 
refused to excuse potential juror Thelma Moore for cause. During 
voir dire, the prosecutor asked Moore whether she could follow the 
law as it was given to her and whether she would be able to consider 
both life imprisonment and death as appropriate punishments for 
first-degree murder. Moore responded affirmatively to both ques- 
tions. Later, while defense counsel was questioning Moore regarding 
her beliefs about capital punishment, the following exchange 
occurred: 


Mr. HOLLAND: In the event the jury found a defendant guilty of 
first-degree murder, would you in every case impose the death 
penalty”? 


JUROR Moore: Well, that would be kind of hard to say, but I do 
believe in it. 


Mr. HOLLAND: If the jury has returned in the guilt phase a verdict 
of guilty of first-degree murder, that is, malice of forethought 
[sic], deliberate, intentional, would you in every case in which the 
jury returns such a verdict impose the death penalty as the appro- 
priate punishment? 


JUROR Moore: Probably. 
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Mr. HOLLAND: Your Honor, in view of [the] answer to that, we 
would challenge for cause. 


THE CourT: Oh, no. You haven’t gone through it fully with her. 
Challenge for cause is denied at this point. You may pursue it fur- 
ther, however. 


Mr. HOLLAND: Mrs. Moore, could you consider imposing life 
imprisonment in a first-degree murder case as well as imposing 
the death penalty? 


JUROR MoorRE: [No response. ] 


THE CourT: Ma’am, you're not saying that you would automati- 
cally impose the death penalty in every first-degree murder case, 
are you? 


JUROR Moore: Not in every one. 
THE CourT: Yes, ma’am. All right. Go ahead. 


Mr. HOLLAND: [Appears to consult with defendant and co-coun- 
sel.| Mrs. Moore, do you feel you would be able to follow the 
instructions of the Court as to the standard for making a decision 
on the penalty phase and consider all of the matters that the judge 
instructs you to so consider and follow the law as he presents it 
to you? 


JUROR MoorE: I would try, but I have a strong feeling for the death 
penalty. I believe in capital punishment. 


Mr. HOLLAND: How strong is that feeling for the death penalty? 


JUROR Moore: Pretty strong, because | feel like something has got 
to be done. 


Mr. HOLLAND: What do you mean by, “Something has got to be 
done”? 


JUROR MOORE: Well, to help the public control crime. 


Mr. HOLLAND: Have you formed an opinion as to the guilt or the 
innocence of the defendant at this time? 


JUROR Moore: No. 


Mr. HOLuanD: If this jury entered a verdict of guilty of first-degree 
murder, could you consider imposing life imprisonment in a first- 
degree murder case as well as imposing the death penalty? 
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JUROR MoorRE: Well, that might be based on what I heard. 


Mr. HoLLANp: Would you always impose the death penalty in 
cases in which the jury found someone guilty of first-degree 
murder? 


JUROR Moore: I’ve been asked that question. Probably. 
Mr. HOLLAND: We would renew our challenge for cause. 


THE Court: No, she said probably and just prior to that she 
said it would be based on what she heard. You may pursue it, 
however. 


Mr. HOLLAND: In that event, Your Honor, we would use a peremp- 
tory challenge and excuse this witness. 


This Court has held that “[t]he granting of a challenge for cause 
where the juror’s fitness or unfitness is arguable is a matter within the 
sound discretion of the trial court and will not be disturbed absent a 
showing of abuse of discretion.” State v. Abraham, 338 N.C. 316, 343, 
451 S.E.2d 131, 145 (1994). Moore indicated to the district attorney 
that she could consider either a life sentence or the death penalty and 
that she would try to follow the law and the court’s instructions, even 
if she disagreed with the law. While she candidly admitted her strong 
belief in the death penalty, she also stated that she would not impose 
the death penalty automatically but would consider what she learned 
during trial. The constitutional standard for determining when a 
prospective juror may be excluded for cause because of his views on 
capital punishment is whether those views would prevent or substan- 
tially impair the performance of his duties as a juror in accordance 
with his instructions and his oath. Wainwright v. Witt, 469 U.S. 412, 
424, 83 L. Ed. 2d 841, 851-52 (1985); Davis, 340 N.C. at 21, 455 $.E.2d 
at 637. Despite her strong feelings in favor of the death penalty, 
Moore did not demonstrate an inability or unwillingness to consider 
everything that was presented and to follow the court’s instructions 
regarding the law. The trial court did not abuse its discretion in refus- 
ing to excuse Moore for cause on these facts. This assignment of 
error is overruled. 


[5] In his next assignment of error, defendant contends that the trial 
court erred by proceeding with jury selection from a venire in which 
contacts between prospective jurors and the district court had 
occurred outside the presence of the defendant and after the case had 
been called for trial. Trial commenced on Monday, 12 September 
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1994. An initial venire list had been used to summon seventy prospec- 
tive jurors. In a letter dated 24 August 1994, Judge Wiley F. Bowen 
instructed the Clerk of Superior Court to summon forty additional 
jurors for Wednesday, 14 September 1994, for this case. Summonses 
accordingly were issued to forty additional persons. A third summons 
subsequently was issued to sixty additional persons. Pursuant to 
N.C.G.S. § 9-6, prospective jurors from the first two jury selection list- 
ings appeared before various district court judges and sought 
excusals or deferrals on statutory grounds before the convening of 
the 12 September Criminal Session. 


Defendant argues that the second summons for forty persons at 
Judge Bowen's request was for a special venire. Defendant contends 
that a summons for a special venire serves the functional equivalent 
of calling the case and thus triggers a defendant’s right to be present 
at any hearings for excusals or deferments. His argument relies on the 
assumption that a summons for a special venire identifies the partic- 
ular case for which the jurors are being called. Defendant contends 
that members of the special venire who were excused pretrial knew 
they were being summoned specifically for his case and that there- 
fore there is a theoretical possibility that some discussed specifics of 
the case with the judges who excused or deferred them. The State dis- 
putes this contention and argues that special venire members receive 
the same form summons as do members of a regular venire. Nothing 
in the record supports defendant’s contention that the special venire 
members knew they were being summoned specifically for this case. 
Therefore, the usual form summons, which does appear in the record 
and which does not identify a specific case, imports verity. 


Assuming that the venire was a special venire within the meaning 
of N.C.G.S. § 9-11 but that the regular form summons was used, there 
is no authority for the proposition that the commencement of a 
defendant's trial relates back to the date a summons for a special 
venire issues. To the contrary, in State v. Cole, 331 N.C. 272, 275, 415 
S.E.2d 716, 717 (1992), this Court explicitly held that it was not error 
to excuse prospective jurors before a trial commences. No logical 
reason suggests application of a different rule to a special venire 
where venire members were not informed of the particular case for 
which they were being summoned. This Court has found error in 
excusing members of a special venire outside of a defendant’s pres- 
ence only when the excusals occurred after the case had been called 
for trial. See State v. McCarver, 329 N.C. 259, 260-61, 404 S.E.2d 821, 
822 (1991). The excusals defendant complains of here occurred 
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before trial. We therefore conclude that defendant’s argument is with- 
out merit. 


Defendant obliquely argues further that excusals and deferrals of 
venire members occurred out of his presence after trial commenced. 
The record indicates, however, that all excusals and deferrals 
occurred pretrial or in the defendant’s presence after trial com- 
menced. The burden is on the defendant to show error; he has not 
shown that excusals or deferrals of prospective jurors occurred out- 
side his presence after trial commenced. This assignment of error is 
therefore overruled. 


[6] Defendant next assigns as error the trial court’s denial of defend- 
ant’s motion for a mistrial. State’s witness Thomas Boderick testified 
that after the shooting of Reginald Emory, defendant bought a “ten- 
cent” piece of crack from a man at a pool room. At that point, the trial 
court interjected: 


THE CourT: Well, for clarification, does a ten-cent piece of crack 
cost ten cents? 


THE WITNESS: It cost [sic] ten dollars. 


Defendant moved for a mistrial, arguing that this testimony provided 
information that had not yet been elicited by the State. Defendant 
contended that the State could not have elicited this testimony with- 
out first laying a foundation showing the witness’s knowledge of the 
price and value of crack cocaine. Defendant argued further that 
the testimony was important evidence because it could have led the 
jurors to believe that defendant had acquired ten dollars from his 
armed robbery of Emory. 


“The court may interrogate witnesses, whether called by itself or 
by a party.” N.C.G.S. § 8C-1, Rule 614(b) (1992). Defendant concedes 
that judges may interrogate witnesses but contends that the judge 
exceeded the scope of Rule 614(b) with this interrogation. We dis- 
agree. This Court has held that “[i]n fulfilling the duties of a trial judge 
to supervise and control the course of a trial so as to insure justice to 
all parties, the judge may question a witness in order to clarify con- 
fusing or contradictory testimony.” State v. Ramey, 318 N.C. 457, 464, 
349 S.E.2d 566, 571 (1986). The question complained of called for clar- 
ification of potentially confusing “street” vernacular. The question 
was within the scope of the discretion afforded the court under Rule 
614(b). This assignment of error is overruled. 
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[7] In his next assignment of error, defendant contends that the 
trial court erred in denying defendant’s request for an instruction on 
second-degree murder. First-degree murder is, inter alia, the unlaw- 
ful killing of a human being committed with malice, premeditation, 
and deliberation. N.C.G.S. § 14-17 (Supp. 1996); State v. Gainey, 3438 
N.C. 79, 82, 468 S.E.2d 227, 229 (1996). The unlawful killing of a 
human being with malice but without premeditation and deliberation 
is murder in the second degree. N.C.G.S. § 14-17; Gainey, 343 N.C. at 
83, 468 S.E.2d at 230. If the evidence satisfies the State’s burden of 
proving each element of first-degree murder, including premeditation 
and deliberation, and there is no evidence to negate these elements 
other than defendant’s denial, the trial court should exclude second- 
degree murder from the jury’s consideration. State v. Conner, 335 
N.C. 618, 634-35, 440 5.E.2d 826, 835 (1994). 


Defendant argues first that any evidence that he premeditated 
and deliberated the murder was negated by evidence of provoca- 
tion because the State’s own evidence showed that defendant and the 
victim were engaged in an extended argument. A killing is “premedi- 
tated” if “the defendant formed the specific intent to kill the victim 
some period of time, however short, before the actual killing.” State 
v. Bonney, 329 N.C. 61, 77, 405 S.E.2d 145, 154 (1991). A killing is 
“deliberate” if the defendant acted “in a cool state of blood, in fur- 
therance of a fixed design for revenge or to accomplish an unlaw- 
ful purpose and not under the influence of a violent passion, suddenly 
aroused by lawful or just cause or legal provocation.” Id. The fact that 
defendant was angry or emotional will not negate the element of 
deliberation during a killing unless there was anger or emotion strong 
enough to disturb defendant’s ability to reason. State v. Fisher, 318 
N.C. 512, 517, 350 $.E.2d 334, 338 (1986). “[E]vidence that the defend- 
ant and the victim argued, without more, is insufficient to show that 
the defendant’s anger was strong enough to disturb his ability to rea- 
son.” State v. Solomon, 340 N.C. 212, 222, 456 S.E.2d 778, 785, cert. 
denied, —- U.S. —-, 133 L. Ed. 2d 438 (1995). There is ample evidence 
to support a finding that defendant premeditated and deliberated 
the murder and that his ability to reason was not overcome by his 
argument with the victim. The testimony indicated that the argument 
involved no more than raised voices. Moreover, several of the facts 
in evidence indicated that defendant premeditated and deliberated 
the killing. Among other things, there was evidence that defendant 
fired a warning shot, ordered the victim to remove his shoes and 
socks, and ignored the victim’s pleas for his life. The trial court did 
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not err in refusing to instruct on second-degree murder under this 
evidence. 


[8] Next, defendant argues that the testimony indicating that he had 
drunk two pints of “white lightning” raises a reasonable inference of 
voluntary intoxication sufficient to negate the specific intent to kill, 
thus meriting an instruction on second-degree murder (defendant did 
not request an instruction on voluntary intoxication). It is well settled 
that a defendant is entitled to an instruction on voluntary intoxication 
only after defendant has produced substantial evidence which would 
support a conclusion by the trial court that “the defendant’s mind and 
reason were so completely intoxicated and overthrown as to render 
him utterly incapable of forming a deliberate and premeditated intent 
to kill.” State v. Laws, 325 N.C. 81, 98, 381 S.E.2d 609, 619 (1989), sen- 
tence vacated on other grounds, 494 U.S. 1022, 108 L. Ed. 2d 603 
(1990). Evidence tending to show only that defendant drank some 
unknown quantity of alcohol over an indefinite period of time before 
the murder does not satisfy the defendant’s burden of production. Id. 
Here, the evidence showed only that defendant drank some liquor. 
There was no evidence indicating that defendant was so intoxicated 
as to be utterly incapable of forming the intent to kill. Therefore, 
defendant would not have been entitled to an instruction on volun- 
tary intoxication, nor did the evidence as to his drinking merit an 
instruction on second-degree murder. We thus overrule this assign- 
ment of error. 


[9] In his next assignment of error, defendant argues that the trial 
court should not have excluded three items of evidence he offered 
during the sentencing proceeding. First, defendant contends that the 
court improperly excluded evidence about the death of one of defend- 
ant’s siblings. Defendant’s first witness at the penalty phase was his 
sister, Mary Geddie Richardson. Richardson testified that she and 
defendant had an older sister, Grace, who died when defendant was 
almost seven years old. Defense counsel asked Richardson if she 
recalled the circumstances of Grace’s death. The State objected, and 
the court sustained the objection. The court subsequently submitted 
as a nonstatutory mitigating circumstance the death of a loved one 
when defendant was Seven years old. 


To prevail on a contention that evidence was improperly 
excluded, either a defendant must make an offer of proof as to what 
the evidence would have shown or the relevance and content of the 
answer must be obvious from the context of the questioning. State v. 
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Barton, 335 N.C. 741, 749, 441 $.E.2d 306, 310 (1994). Defendant con- 
cedes that he did not make an offer of proof, and the content and rel- 
evance of the excluded testimony are not evident from the context of 
the questioning. We therefore reject this argument. 


Defendant argues next that the trial court erred when it sustained 
the prosecutor’s objection to a question asked of defendant’s expert 
psychologist. The prosecutor objected to the following question: 
“Based on your experience and your interviews, did you form any 
opinions concerning his capacity to deal with the situation?” The trial 
court sustained the objection and offered defense counsel an oppor- 
tunity to rephrase. Defense counsel did not rephrase, choosing 
instead to move to a different line of questioning, nor did defense 
counsel make an offer of proof as to how the expert psychologist 
would have answered if allowed. Again, the failure to make an offer 
of proof is fatal to defendant’s argument. The context of the ques- 
tioning provides clarity neither as to the information defendant was 
attempting to elicit nor as to its relevance. Moreover, the trial court 
did not foreclose defendant's eliciting this aspect of the expert’s opin- 
ion; rather, the defense attorney was merely asked to pose the ques- 
tion in more clear and relevant terms. 


[10) Defendant argues further that an offer of proof is unnecessary to 
establish an independent Eighth Amendment violation in these situa- 
tions because Lockett v. Ohio, 438 U.S. 586, 57 L. Ed. 2d 973 (1978), 
confers on a defendant in a capital case an affirmative right to place 
relevant mitigating evidence before the sentencer. Defendant con- 
tends that the exclusion of Richardson’s and the psychologist’s testi- 
mony denied him this right. We disagree. Absent an offer of proof, 
defendant cannot show that the excluded evidence was relevant to 
any mitigating circumstance; thus, he has not shown that the court 
failed to comport with the mandate of Lockett. 


[11] Defendant’s final contention in this assignment of error is that 
two statements he made to Sergeant Walter A. Martin at the time of 
his arrest should have been admitted. In the first, defendant claimed 
that he handed the gun to Thomas Boderick and that the gun went off 
accidentally. In the second, defendant again claimed that the gun 
went off accidentally, but he stated that the gun was in his hands 
when it went off. Sergeant Martin was allowed to testify that defend- 
ant made statements but was not allowed to testify to the substance 
of those statements. 
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Any evidence which the trial court deems to have probative value 
relating to mitigating circumstances may be presented at a capital 
sentencing proceeding . N.C.G.S. § 15A-2000(a)(8) (1988) (amended 
1994); State v. Pinch, 306 N.C. 1, 19, 292 S.E.2d 203, 219, cert. denied, 
A459 U.S. 1056, 74 L. Ed. 2d 622 (1982), overruled on other grounds by 
State v. Robinson, 336 N.C. 78, 443 S.E.2d 306 (1994), cert. denied, 
—- U.S. —-, 1380 L. Ed. 2d 650 (1995), and State v. Benson, 325 N.C. 
318, 372 S.E.2d 517 (1988). Defendant does not specify the relevance 
to any mitigating circumstance of his statements to Sergeant Martin, 
however. Further, given that the jury, by its conviction in the guilt 
phase, had rejected any notion of an accidental shooting, the state- 
ments would appear to implicate defendant in an attempt to deceive 
the police officers and avoid responsibility for the crime and thus not 
to be mitigating. Under these circumstances, the trial court properly 
excluded testimony regarding the content of the statements as irrele- 
vant to any mitigating circumstance. 


We conclude that the trial court did not err in excluding these 
items of evidence. This assignment of error is therefore overruled. 


[12] In his next assignment of error, defendant contends that the 
prosecution’s penalty phase arguments contained misstatements of 
the law and the evidence, were intended to inflame the jury, and were 
grossly improper. Although defendant did not object at trial, he now 
contends that the remarks violated his state and federal rights to a 
fair trial such that the trial court erred by failing to intervene ex mero 
motu. When defense counsel fails to object to a prosecutor's argu- 
ment, “the remarks ‘must be gross indeed for this Court to hold that 
the trial court abused its discretion in not recognizing and correcting 
ex mero motu the comments regarded by defendant as offensive only 
on appeal.’” State v. Basden, 339 N.C. 288, 300, 451 S.E.2d 258, 244 
(1994) (quoting State v. Brown, 327 N.C. 1, 19, 394 $.B.2d 464, 445 
(1990)), cert. denied, —- U.S. —-, 182 L. Ed. 2d 845 (1995). In making 
this inquiry, “it must be stressed that prosecutors are given wide lati- 
tude in their argument.” State v. Rowse, 339 N.C. 59, 91, 451 S.E.2d 
543, 560 (1994), cert. denied, —- U.S. —-, 133 L. Ed. 2d 60 (1995). 
Moreover, the prosecutor in a capital case has a duty to advocate zeal- 
ously that the facts in evidence warrant imposition of the ultimate 
penalty. Jd. Having examined the arguments complained of in the 
light of these principles, we conclude that they were not so grossly 
improper as to violate defendant’s rights and that the trial court there- 
fore did not err in failing to intervene ex mero motu. 
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Defendant argues first that the prosecutor sought to confuse the 
jury into believing that defendant was convicted of armed robbery, 
rather than attempted robbery, in the District of Columbia. In the con- 
text of urging the jury to find as an aggravating circumstance that 
defendant had previously been convicted of a felony involving vio- 
lence or the threat of violence, the prosecutor referred to the District 
of Columbia's armed robbery statute. The prosecutor pointed out that 
the statute and a court opinion, both of which were placed in evi- 
dence, stated clearly that robbery is a crime involving violence and 
that attempted robbery is a felony in the District of Columbia. These 
statements were correct representations of the evidence that was 
before the jury and did not imply that defendant had been convicted 
of any crime other than attempted robbery in the District of 
Columbia. 


[13] Defendant argues next that the prosecutor misrepresented the 
testimony of defendant’s expert psychologist. Defendant contends 
that the prosecutor argued that the psychologist testified that defend- 
ant had good coping and adaptive skills, when in fact the psycholo- 
gist’s testimony was to the opposite effect. 


The psychologist testified that defendant “has limited intellectual 
resources and coping skills.” He also testified, however, that in inter- 
acting with defendant, “[defendant] comes across as being much 
more intelligent and socially adept than what the scoring would indi- 
cate.” In light of this testimony, the prosecutor’s description of 
defendant's coping skills as “good” may have been an overstatement, 
but his reference to defendant’s adaptive skills was a fair inference to 
be drawn from the testimony. 


Prosecutors are given wide latitude in arguments to the jury and 
are permitted to argue the evidence which has been presented as well 
as all reasonable inferences which can be drawn therefrom. State v. 
Shank, 327 N.C. 405, 407, 394 S.E.2d 811, 813 (1990). The trial court 
instructed the jurors that if their recollection of the evidence differed 
from that of the court, the district attorney, or the defense attorney, 
they were to rely solely upon their recollection of the evidence in 
their deliberations. Viewing the prosecutor’s argument in the context 
of all the arguments and the court’s curative instruction, it is clear 
that the impact of the prosecutor’s inaccurate portrayal of the psy- 
chologist’s testimony was slight and did not amount to a gross impro- 
priety requiring the trial court’s ex mero motu intervention. 
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[14] Defendant next contends that the prosecutor misstated the law 
in five instances. In the first instance, the prosecutor argued that in 
order to impose a sentence of death, the jurors had to find that one or 
more aggravating circumstances were present, that any mitigating cir- 
cumstances found did not outweigh the aggravating circumstances, 
and that the aggravating circumstance or circumstances were suf- 
ficient to justify the death penalty. Defendant complains that the 
prosecutor failed to mention that each of these findings must be 
unanimous. This statement was a correct, if incomplete, representa- 
tion of the law; moreover, it is the role of the court, not the prosecu- 
tor, to instruct the jury on application of the law. The prosecutor did 
not misstate the law in this instance, and the trial court thus did not 
err in failing to Intervene ex mero motu. 


{15} In the second instance, defendant contends that the prosecutor 
misstated the function of mitigating evidence when he argued that 
many people grow up impoverished and in abusive conditions but 
that not all of them rob and kill others. We disagree with defendant's 
characterization of the statements. The prosecutor did not misstate 
the function of mitigating evidence; rather, he argued that the jury 
should not give great weight to the mitigating circumstances of 
defendant’s unfortunate background and upbringing. Such an argu- 
ment is within the bounds of propriety for a prosecutor, who has a 
duty to pursue ardently the imposition of the death penalty. Pinch, 
306 N.C. at 24, 292 S.E.2d at 221-22. 


{16] In the third instance, defendant contends that the prosecutor 
misstated the law when he argued that a synonym for defendant’s 
mitigating circumstances was “excuses.” Defendant is correct in 
asserting that mitigating circumstances are not legal excuses for 
committing crimes. Any misunderstanding the jurors may have had 
about the law as a result of the prosecutor’s statement was subse- 
quently cured, however. Defense counsel clarified this aspect of the 
law during final arguments, and the trial court instructed the jury cor- 
rectly as to how mitigating circumstances are to be found and 
weighed. Therefore, although the prosecutor's statement was legally 
incorrect, we conclude that the trial court did not commit error war- 
ranting a new sentencing proceeding by failing to intervene ex mero 
motu. 


{17] In the fourth instance, defendant contends that the prosecutor 
argued that even if the jury were to find the N.C.G.S. § 15A-2000(£)(6) 
mitigating circumstance, the circumstance has no mitigating value. 
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Such a statement would be incorrect. See State v. Fullwood, 329 N.C. 
233, 238, 404 S.E.2d 842, 845 (1991). We find no evidence that the 
prosecutor made such an argument, however. On the transcript page 
defendant cites, the following argument appears: 


And when you get to looking for mitigating value, or start to 
weigh the mitigating with aggravating circumstances, consider 
can the defendant blame what he did to Reginald Emory on his 
family? Can the way he dehumanized Reginald, by forcing him to 
take his shoes and sock(s] off, be lessened by his alcohol abuse? 
And the way he tortured Reginald in the last minute of his life, by 
having him beg for his life be at all minimized by his drug use of 
cocaine, heroin and PCP? Can the almost execution-like slaying 
of Reginald be at all mitigated by the defense of so-called dimin- 
ished capacity? 


It is clear from the context that the prosecutor was urging the jury, if 
it were to find that the circumstance existed, to give little weight to 
the mitigating circumstance that defendant’s capacity to appreciate 
the criminality of his conduct or to conform his conduct to the 
requirements of the law was impaired. Such arguments are proper 
advocacy for the State and are not tantamount to arguing that statu- 
tory mitigating circumstances have no mitigating value as a matter of 
law. The trial court thus did not err in failing to intervene ex mero 
motu. 


[18] In the final instance, defendant contends that the prosecutor 
misstated the law when he argued that sentencing defendant to death 
was the only way to insure that he would not kill again. This Court 
has held such specific deterrence arguments proper. F.g., Rouse, 339 
N.C. at 92, 451 S.E.2d at 561. The trial court thus did not err by allow- 
ing this argument. 


[19] Defendant next contends that two of the prosecutor’s arguments 
were grossly improper and designed to inflame the passions of the 
jury. First, the prosector stated that defendant killed the victim for 
less than “thirty pieces of silver.” Defendant contends that this was an 
improper biblical reference. Biblical references this Court has disap- 
proved have been arguments to the effect that the law enforcement 
powers of the State come from God and that to resist those powers is 
to resist God. Laws, 325 N.C. at 120, 381 S.E.2d at 632-33. When the 
potential impact of a biblical reference is slight, it does not amount to 
gross impropriety requiring the court’s intervention. Jd. at 121, 381 
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S.E.2d at 633. While some jurors may have recognized that the words 
were biblical, the reference was slight, not warranting the trial court’s 
ex mero motu intervention. 


[20] Finally, defendant contends that the prosecutor inflamed the 
passions of the jury by pointing out that defendant was the benefi- 
ciary of all the constitutional protections afforded defendants in our 
criminal justice system and by asking, “{[W]hat one right did he give 
Reginald Dale Emory in this life?” This Court has held that such argu- 
ments are not grossly improper. Basden, 339 N.C. at 306, 451 S.E.2d 
at 248. 


We conclude that the trial court did not err by failing to intervene 
ex mero motu during the prosecution's final arguments. This assign- 
ment of error is overruled. | 


[21] Defendant next assigns as error the trial court’s submission 
to the jury of the statutory mitigating circumstance that defend- 
ant had no significant history of prior criminal activity. N.C.GS. 
§ 15A-2000(f)(1). Defendant argues that no reasonable juror could 
have found this circumstance because defendant’s record included 
three prior violent felonies. Defendant did not object when the trial 
court asked defendant and the State if either objected to submission 
of this circumstance. Nevertheless, defendant now contends that the 
credibility of the defense was injured because jurors probably 
believed defendant had requested submission of this circumstance 
and was thereby asking them to attach mitigating value to his crimi- 
nal record. 


The test governing the submission of this statutory mitigating cir- 
cumstance is “ ‘whether a rational Jury could conclude that defendant 
had no significant history of prior criminal activity.’ ” State v. 
Walker, 343 N.C. 216, 223, 469 S.E.2d 919, 922 (quoting State v. 
Wilson, 322 N.C. 117, 143, 367 S.E.2d 589, 604 (1988)), cert. de- 
nied, —- U.S. —-, 186 L. Ed. 2d 180 (1996). “If so, the trial court has 
no discretion; the statutory mitigating circumstance must be sub- 
mitted to the jury, without regard to the wishes of the State or 
the defendant.” /d.; see also State v. Ingle, 336 N.C. 617, 642, 445 
S.E.2d 880, 893 (1994) (“{W]here evidence is presented in a capital 
sentencing proceeding that may Support a statutory mitigating cir- 
cumstance, N.C.G.S. § 15A-2000(b) directs that the circumstance 
must be submitted for the jury’s consideration absent defendant’s 
request or even over his objection.”), cert. dented, —- U.S. —--, 131 
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L. Ed. 2d 222 (1995). When the trial court is deciding whether a 
rational juror could reasonably find this mitigating circumstance to 
exist, the nature and age of the prior criminal activities are important, 
and the mere number of criminal activities is not dispositive. State v. 
Walls, 342 N.C. 1, 56, 463 S.E.2d 738, 767 (1995), cert. denied, —- U.S. 
—-, 134 L. Ed. 2d 794 (1996). 


Defendant’s first two felony convictions occurred ten and fifteen 
years before this trial. The third conviction was five years old and was 
for the inchoate crime of attempted robbery, which jurors could have 
considered less significant than a completed violent felony. Given 
these facts, a rational juror could have found that defendant did not 
have a significant history of prior criminal activity. We conclude that 
there was sufficient evidence to support the submission of the 
N.C.G.S. § 15A-2000(f)(1) mitigating circumstance, and we overrule 
this assignment of error. 


[22] In his next assignment of error, defendant contends that the 
trial court erred in failing to submit to the jury the statutory mitigat- 
ing circumstance that defendant was under the influence of a men- 
tal or emotional disturbance at the time of the offense. N.C.G:S. 
§ 15A-2000(f)(2). In support of this argument, defendant asserts that 
there was evidence of a dispute, that he had been drinking, and that 
he displayed hostility toward the victim after the killing. Defendant 
also points to the testimony of his expert psychologist indicating that 
he lacked coping skills, was a substance abuser, and had been the vic- 
tim of child abuse. Defendant argues that this evidence was sufficient 
to warrant submission of the (f)(2) mitigating circumstance. Upon the 
basis of the same evidence, however, the trial court properly submit- 
ted the N.C.G.S. § 15A-2000(f)(6) mitigating circumstance—that the 
capacity of the defendant to appreciate the criminality of his conduct 
or to conform his conduct to the requirements of the law was 
impaired. The evidence defendant presented related to the impair- 
ment circumstance. Defendant did not present evidence that at 
the time of the killing, he was under the influence of a mental or 
emotional disorder or disturbance. Defendant’s mental and emotional 
state at the time of the crime is the central question presented by 
the (f)(2) circumstance. State v. McKoy, 323 N.C. 1, 28-29, 372 S.E.2d 
12, 27 (1988), sentence vacated on other grounds, 494 U.S. 433, 108 
L. Ed. 2d 369 (1990). The use of the word “disturbance” in the (f)(2) 
circumstance “shows the General Assembly intended something 
more ... than mental impairment which is found in another mitigat- 
ing circumstance.” State v. Spruill, 320 N.C. 688, 696, 360 S.E.2d 667, 
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671 (1987), cert. denied, 486 U.S. 1061, 100 L. Ed. 2d 934 (1988). 
Defendant’s psychologist never testified to any mental disorder or 
emotional disturbance at the time of the killing; rather, he diagnosed 
defendant as a substance abuser and antisocial person, characteris- 
tics which relate to diminished capacity. 


[23] Defendant also mistakenly relies on voluntary intoxication to 
support submission of the (f)(2) circumstance. This Court has held 
that “voluntary intoxication by alcohol or narcotic drugs at the time 
of the commission of a murder is not within the meaning of a mental 
or emotional disturbance under [N.C.]G.S. [§ ] 15A-2000(f)(2).” State 
v. Irwin, 304 N.C. 93, 106, 282 S.E.2d 439, 447-48 (1981). To the extent 
that it affects a defendant’s ability to control or understand his 
actions, voluntary intoxication is properly considered under the 
(f)(6) circumstance for impaired capacity. /d. at 106, 282 S.E.2d at 
A448. 


Defendant's evidence of impaired capacity was properly submit- 
ted to the jury, and he has not shown evidence sufficient to support a 
finding that he was under the influence of a mental or emotional dis- 
turbance within the meaning of the (f)(2) circumstance at the time he 
committed the murder. This assignment of error is overruled. 


(24] Defendant next argues that the trial court erred by instructing 
the sentencing jury not to consider nonstatutory mitigating circum- 
stances unless it found that those circumstances had mitigating value. 
Defendant contends that allowing the jury discretion to clecide 
whether to give mitigating value to a submitted nonstatutory mitigat- 
ing circumstance does not satisfy the constitutional requirement that 
the sentencer consider and give effect to mitigating evidence. See 
McKoy, 494 U.S. at 442-43, 108 L. Ed. 2d at 381. This Court has 
rejected this argument, holding that jurors are not required to agree 
with a defendant that the evidence proffered in mitigation is in fact 
mitigating unless the legislature has declared it to be mitigating as a 
matter of law by including it among the statutory mitigating circum- 
stances. State v. Williams, 339 N.C. 1, 44-45, 452 $.E.2d 245, 270-71 
(1994), cert. denied, —- U.S. —-, 133 L. Ed. 2d 61 (1995). This assign- 
ment of error is overruled. 


[25] In his final assignment of error, defendant contends that the trial 
court erred in instructing the jury on [ssue Three as follows: 


If you find from the evidence one or more mitigating circum- 
stances, you must weigh the aggravating circumstances against 
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the mitigating circumstances. When deciding this issue, each 
juror may consider any mitigating circumstance or circumstances 
that the Juror determined to exist by a preponderance of the evi- 
dence in Issue Two. 


Defendant also complains of the instruction on Issue Four, which was 
worded similarly. He argues that jurors hearing these instructions 
could conclude that they were allowed, rather than required, to 
consider mitigating circumstances they previously had found 
when weighing the aggravating circumstances against the mitigating 
circumstances. 


The precise instruction quoted above was approved by this Court 
in two recent cases. State v. Daniels, 337 N.C. 248, 280-81, 446 S.E.2d 
298, 321 (1994), cert. denied, —- U.S. —--, 180 L. Ed. 2d 895 (1995); 
State v. Lee, 335 N.C. 244, 286-87, 489 S.E.2d 547, 569-70, cert. denied, 
—- U.S. —-, 130 L. Ed. 2d 162 (1994). In those cases, we concluded 
that the instruction did not preclude the jurors from giving effect to 
all mitigating evidence they found to exist. We likewise conclude here 
that the instructions were correct and that they properly informed the 
jurors of their duty to weigh the mitigating circumstances against the 
aggravating circumstances in their consideration of Issues Three and 
Four. This assignment of error is overruled. 


[26] Defendant does not argue that the record does not support the 
jury’s finding of the aggravating circumstances; that the sentence of 
death was imposed under the influence of passion, prejudice, or any 
other arbitrary factor; or that the sentence of death was dispropor- 
tionate. It is nevertheless this Court’s statutory duty to make these 
determinations. N.C.G.S. § 15A-2000(d)(2). 


The record fully supports the jury’s finding of the aggravating 
circumstances. It does not suggest that the sentence of death was 
imposed under the influence of passion, prejudice, or any other 
arbitrary factor. We turn, then, to our final duty of proportionality 
review. 


The purpose of proportionality review is to “eliminate the possi- 
bility that a sentence of death was imposed by the action of an aber- 
rant jury,” Lee, 335 N.C. at 294, 489 S.E.2d at 573, and to guard 
“against the capricious or random imposition of the death penalty,” 
State v. Barfield, 298 N.C. 306, 354, 259 S.E.2d 510, 544 (1979), cert. 
denied, 448 U.S. 907, 65 L. Ed. 2d 1137 (1980). To determine whether 
the sentence of death is disproportionate, we compare this case to 
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other cases that “are roughly similar with regard to the crime and the 
defendant.” State v. Lawson, 310 N.C. 632, 648, 314 $.E.2d 496, 508 
(1984), cert. denied, 471 U.S. 1120, 86 L. Ed. 2d 267 (1985). 


This case has certain distinguishing characteristics relevant to 
the Court’s proportionality review. First, there is the unprovoked 
and deliberated nature of the killing. Defendant forced his victim to 
beg for his life and showed no remorse for shooting him. The jury 
convicted defendant of first-degree murder under the theory of pre- 
meditation and deliberation as well as under the felony murder rule. 
A conviction of premeditated and deliberate murder “indicates a 
more calculated and cold-blooded crime.” Davis, 340 N.C. at 31, 455 
S.E.2d at 643. Second, the jury found two aggravating circumstances: 
that defendant previously had been convicted of a felony involving 
the use or threat of violence to the person, N.C.G.S. § 15A-2000(e)(8), 
and that defendant committed the murder while engaged in the com- 
mission of robbery with a firearm, N.C.G.S. § 15A-2000(e)(5). The 
aggravating circumstance of a previous felony conviction involving 
the use or threat of violence to the person is one that is commonly 
present when a jury recommends the death penalty. See, e.g., State 
v. Keel, 337 N.C. 469, 503-04, 447 S.E.2d 748, 767 (1994), cert. denied, 
—- U.S. —-, 131 L. Ed. 2d 147 (1995). 


This Court has often reviewed the circumstances of the cases in 
which the sentence of death was held to be disproportionate. See, 
e.g., State v. Powell, 340 N.C. 674, 697-98, 459 S.E.2d 219, 231-32 
(1995), cert. denied, —- U.S. —-, 133 L. Ed. 2d 688 (1996). We need not 
reiterate such review here. It suffices to say that the foregoing dis- 
tinguishing characteristics compel the conclusion that this case is 
not similar to any in which the death penalty was found to be dis- 
proportionate and is similar to many in which it was found to be 
proportionate. 


We conclude that the death sentence was not excessive or dis- 
proportionate. We hold that defendant received a fair trial and capital 
sentencing proceeding, free of prejudicial error. 


NO ERROR. 
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STATE OF NORTH CAROLINA v. ISAAC JACKSON STROUD 
No. 162A95 
(Filed 6 December 1996) 


Constitutional Law § 202 (NCI4th)— kidnapping and mur- 
der—blows to restrain separate from blows causing 
death—convictions of both crimes 


The trial court did not err by denying defendant’s motion to 
dismiss a charge of second-degree kidnapping in a prosecution 
for murder and kidnapping on the ground that all of the blows to 
restrain the victim were essential to or related to the victim’s 
death where the evidence showed that the victim received innu- 
merable and various blows over the course of many hours, some 
of which initially immobilized and restrained her and others of 
which proximately caused her death; the evidence was thus suf- 
ficient to establish that the blows used for restraint were sepa- 
rate and apart from the blows causing death; and the evidence 
regarding restraint was irrelevant to the charge of first-degree 
murder. 


Am Jur 2d, Abduction and Kidnapping § 54; Criminal 
Law §§ 20, 21. 


What felonies are inherently or foreseeably dangerous 
to human life for purposes of felony-murder doctrine. 50 
ALR3d 397. 


Due process as violated by successive state criminal 
trials for single offense or for multiple offenses of the 
same character, committed simultaneously. 2 L. Ed. 2d 
2020. 


. Constitutional Law § 202 (NCI4th)— double jeopardy— 


submission of kidnapping and felony murder—defendant 
not sentenced for kidnapping 


The trial court did not subject defendant to multiple punish- 
ments for the same offense by submitting to the jury a charge of 
second-degree kidnapping and a charge of felony murder based 
on the underlying felony of kidnapping where defendant was not 
sentenced for kidnapping but prayer for judgment was continued 
on that charge. 


Am Jur 2d, Criminal Law §§ 276-279; Homicide §§ 46, 
190. 
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Supreme Court’s views as to application, in state crim- 
inal prosecutions, of double jeopardy clause of Federal 
Constitution’s Fifth Amendment. 95 L. Ed. 2d 924. 


. Criminal Law § 1367 (NCI4th Rev.)— felony murder and 
murder by torture—underlying felony as aggravating 
circumstance 


The underlying felony of kidnapping was properly submitted 
as an aggravating circumstance where defendant was convicted 
on theories of felony murder and murder by torture. 


Am Jur 2d, Abduction and Kidnapping § 54; Criminal 
Law § 598; Homicide § 46. 


What constitutes murder by torture. 83 ALR3d 1222. 


. Appeal and Error § 418 (NCI4th)— defendant’s con- 
tentions—concession of rejection by appellate court—no 
further argument—waiver 


Defendant's contentions that his constitutional rights were 
violated in a murder trial by the admission of hearsay testimony 
of eight witnesses relating to his prior acts of violence against the 
victim and by statements of the prosecutor in his closing argu- 
ment in the capital sentencing proceeding were waived where 
defendant conceded that the appellate court has consistently 
rejected similar claims and made no further argument in support 
of his contentions. N.C. R. App. P. 28. 


Am Jur 2d, Constitutional Law § 849; Criminal] Law 
§§ 647, 722, 957; Evidence § 892; Homicide § 560. 


Admissibility of statement under Rule 803(24), provid- 
ing for admissibility of hearsay statement not covered by 
any specific exception but having equivalent circumstan- 
tial guarantees of trustworthiness. 36 ALR Fed. 742. 


Federal Constitutional right to confront witnesses— 
Supreme Court cases. 98 L. Ed. 2d 1115. 


.Jury § 141 (NCI4th)— capital sentencing—voir dire— 
parole eligibility questions excluded 


The trial court did not err in the denial of defendant’s motion 
to permit voir dire of prospective jurors in a capital sentencing 
proceeding regarding their beliefs about parole eligibility. The 
decision of Simmons v. South Carolina, 512 U.S. 154, does not 
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affect this issue where, as here, the defendant would have been 
eligible for parole if given a life sentence. 


Am Jur 2d, Criminal Law § 913; Jury §§ 202, 206. 


Right of counsel! in criminal case personally to conduct 
the voir dire examination of prospective jurors. 73 ALR2d 
1187. 


Prejudicial effect of statement of prosecutor as to pos- 
sibility of pardon or parole. 16 ALR3d 1137. 


. Criminal Law § 1370 (NCI4th Rev.)— aggravating circum- 


stance—heinous, atrocious, or cruel murder—constitu- 
tional instructions 


The trial court’s instructions on the especially heinous, atro- 
cious, or cruel aggravating circumstance provided constitution- 
ally sufficient guidance to the Jury. 


Am Jur 2d, Criminal Law § 598; Trial §§ 841, 1760. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that mur- 
der was heinous, cruel, depraved, or the like—post-Gregg 
cases. 63 ALR4th 478. 


. Criminal Law § 1402 (NCI4th Rev.)— death penalty not 


excessive or disproportionate 


A sentence of death imposed upon defendant for first-degree 
murder was not excessive or disproportionate where defendant 
was convicted on theories of felony murder and murder by tor- 
ture; defendant beat the victim to death over the course of many 
hours; the victim’s brutal death was found by the jury to be espe- 
cially heinous, atrocious, or cruel; the jury found the aggravating 
circumstance that the murder was committed by defendant while 
engaged in the commission of a kidnapping; the victim suffered 
great pain over an extended period of time before her death; the 
victim was of unequal physical strength to the defendant; the vic- 
tim feared defendant; defendant was thirty-eight years old at the 
time of the killing; defendant waited for several hours and 
attempted to clean up the evidence of the beating before seeking 
medical help for the victim; and defendant showed no remorse 
and denied beating the victim. 


Am Jur 2d, Criminal Law § 628; Homicide § 48. 
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Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that mur- 
der was heinous, cruel, depraved, or the like—post-Gregg 
cases. 63 ALR4th 478. 


Appeal as of right by defendant pursuant to N.C.G.S. § 7A-27(a) 
from a judgment imposing a sentence of death entered by Allen (J.B., 
Jr.), J., at the 23 January 1995 Criminal Session of Superior Court, 
Durham County, upon a jury verdict finding defendant guilty of first- 
degree murder. Defendant’s motion to bypass the Court of Appeals 
as to an additional judgment imposed for second-degree kidnapping 
was allowed 30 November 1995. Heard in the Supreme Court 15 May 
1996. 


Michael F. Easley, Attorney General, by William P. Hart, Special 
Deputy Attorney General, for the State. 


Anthony Lynch for defendant-appellant. 


LAKE, Justice. 


The defendant was indicted on 17 May 1993 for the first-degree 
murder of Jocelyn Mitchell and on 7 November 1994 for the first- 
degree kidnapping of Mitchell. The defendant was tried capitally, and 
the jury found the defendant guilty of first-degree murder on the 
basis of felony murder and on the basis of murder by torture. The 
defendant was also found guilty of second-degree kidnapping. 
Following a capital sentencing proceeding pursuant to N.C.G.S. 
§ 15A-2000, the jury recommended that the defendant be sentenced to 
death. Judge Allen entered a prayer for judgment continued on the 
kidnapping conviction and sentenced the defendant to death for the 
murder conviction, 


At trial, the State presented evidence tending to show that 
Jocelyn Mitchell died on 1 May 1993 from dozens of blunt force 
injuries to her body. Defendant was in the apartment with the victim 
the night of the beating. John McPhatter, the defendant’s next-door 
neighbor, and McPhatter’s girlfriend, Debra Harper, each testified that 
on 1 May 1993, between 12:30 and 1:30 a.m., they awoke to a loud 
thump from defendant’s apartment. McPhatter and Harper also heard 
the defendant arguing and the victim talking and crying. They specif- 
ically heard the defendant say, “You shouldn’t have gone to that 
party,” and heard the victim say, “Look what you've done to my face.” 
McPhatter and Harper testified that as the night went on, the clefend- 
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ant continued to argue, but the victim stopped talking and only cried. 
McPhatter testified that when he left his apartment at 5:30 a.m., he 
could still hear the defendant arguing and the victim crying. Similarly, 
when Harper left the apartment between 6:00 and 6:30 a.m., she could 
still hear the defendant arguing and the victim “whimpering.” Linda 
Baldwin, an upstairs neighbor, testified that by 7:30 a.m., there were 
no noises coming from the apartment occupied by the defendant and 
Mitchell. 


Approximately seven hours later, the defendant called 911 from 
his apartment. He told the dispatcher that Mitchell had collapsed, that 
he could not wake her and that she was breathing lightly. The victim 
was not breathing when paramedics arrived, she had no pulse and her 
neck and arms were stiff. Defendant told the paramedics that Mitchell 
had been assaulted around 6:00 p.m. the night before at the school 
where she was employed as a teacher. The paramedics called the 
police. 


Officers M.L. Hayes and J.A. Pickett, Jr., of the Durham Police 
Department arrived at the defendant’s apartment around 3:00 p.m. 
The defendant told Officer Hayes that he and Mitchell had been fight- 
ing all night. Defendant also told the officers that Mitchell had come 
home around 8:00 p.m. and stated that she had been attacked and 
could not breathe. At trial, however, the State presented evidence 
that at about 8:00 p.m., Mitchell was seen parking her car and that she 
looked normal, had no visible injuries, was not bleeding and had no 
trouble walking. The State also presented evidence from a co-worker 
who observed Mitchell shopping at a grocery store around 11:55 p.m. 
The co-worker noticed nothing strange about Mitchell’s appearance 
or actions and testified that Mitchell was not crying and appeared to 
be in good health. 


Dr. John Butts, Chief Medical Examiner of the State of North 
Carolina, performed an autopsy on the victim. Dr. Butts’ examination 
revealed, among other injuries, bruising on either side of the eyes, 
behind the right ear, on the lower part of the neck and over the front 
part of the skull. There was a laceration on the top of the head that 
extended into the deeper skin tissue that covers the skull. There were 
multiple bruises on the upper and mid-back, as well as extensive 
bruising of the right side and back, upper left arm and elbow, but- 
tocks, back of the right thigh and all along the front part of the legs. 
The victim’s skin was torn and scratched in several places. One back 
left rib was broken in two places, and ribs eight through eleven on 
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the right side in the back were broken. One of the victim’s ribs 
punctured the right lung, causing it to collapse and causing bleeding 
into the chest cavity. Dr. Butts characterized the wounds to the hands 
and forearms as defensive wounds from fending off her assailant’s 
blows. 


Dr. Butts testified that, in his opinion, Jocelyn Mitchell was struck 
dozens of times, causing her tissues to rupture and bleed into the 
muscles and fat beneath her skin. Further, some of her fat was broken 
up by the blunt-force trauma. The fat liquified and flowed into the vic- 
tim’s lungs, causing hypoxia, a lack of oxygen to the tissues. The over- 
all process of internal bleeding, loss of blood to the tissues, collapse 
of the lung and fat in the lungs gradually resulted in loss of con- 
sciousness, coma and then death. Dr. Butts further testified that the 
victim’s injuries would have been very painful, would have affected 
the victim’s ability to move or walk and eventually would have inca- 
pacitated her. 


{1] In his first assignment of error, the defendant contends that the 
trial court erred by denying his motion to dismiss the second-degree 
kidnapping charge. This is based on defendant’s assertion that all of 
the blows dealt to the victim in this case were essential to or related 
to the victim’s death. Therefore, the argument continues, the restraint 
that resulted in the victim’s murder is indistinguishable from the 
restraint used by the State to support the kidnapping charge. As a 
result, defendant contends, all three theories of first-degree rnurder 
submitted to the jury were tainted by the failure to dismiss the 
second-degree kidnapping charge. We disagree. 


When a defendant moves for dismissal, the trial court must deter- 
mine whether the State has presented substantial evidence of each 
element of the offense charged and substantial evidence that the 
defendant was the perpetrator of such offense. State v. Olson, 330 
N.C. 557, 564, 411 S.E.2d 592, 595 (1992). If substantial evidence of 
each element is presented, the motion to dismiss is properly denied. 
State v. Quick, 323 N.C. 675, 682, 375 S.E.2d 156, 160 (1989). 
Substantial evidence is “that amount of relevant evidence that a rea- 
sonable mind might accept as adequate to support a conclusion.” 
State v. Porter, 303 N.C. 680, 685, 281 S.E.2d 377, 381 (1981). In ruling 
on a motion to dismiss, the trial court must consider the evidence in 
the light most favorable to the State, and the State is entitled to every 
reasonable inference to be drawn therefrom. Olson, 330 N.C. at 564, 
411 S.E.2d at 595. 
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Viewed in the light most favorable to the State, the evidence is 
clearly sufficient to establish that the blows used for restraint were 
Separate and apart from the blows causing death. An argument 
ensued between the defendant and the victim sometime between 
12:30 and 1:30 a.m. and continued for six or seven hours, during 
which time the victim’s talking degenerated to crying, then whimper- 
ing and finally silence. The autopsy evidence shows that the victim 
suffered dozens of blunt-force injuries. [n addition to a number of 
broken ribs, she had bruises and cuts all over her body, from her head 
down to her legs. These injuries caused internal bleeding, loss of 
blood to the tissues, accumulation of fat in the lungs and collapse of 
one lung. The medical examiner testified that the injuries would have 
affected the victim’s ability to move or walk and eventually would 
have incapacitated the victim. From this evidence, it is reasonable to 
infer that at some point the victim’s injuries were severe enough to 
prevent her from leaving but not so severe as to cause death. Based 
on this evidence, we find sufficient evidence that the restraint and 
death blows were separable and conclude that the trial court did not 
err in denying defendant’s motion to dismiss the second-degree kid- 
napping charge. 


Defendant attempts to analogize this case to State v. Prevette, 317 
N.C. 148, 345 S.E.2d 159 (1986). In Prevette, the victim suffocated to 
death from a gag being placed in her mouth. The evidence established 
that the victim would not have died from the gag if her hands, knees 
and ankles had not been bound. As a result, the bonds could not be 
regarded as a separate and distinguishable restraint because they 
were necessary conditions of the cause of death. In the present case, 
however, there were innumerable and various blows struck over the 
course of many hours, some of which initially merely immobilized 
and restrained and others of which proximately caused death. 
Because not all of the blows were necessary conditions of the cause 
of death, Prevette is not applicable in the present case. 


Moreover, the evidence regarding restraint is irrelevant to the 
charge of first-degree murder based on murder by torture. In this 
case, the defendant was convicted of first-degree murder on the basis 
of felony murder and on the basis of murder by torture, as well as 
convicted of second-degree kidnapping. In order to sustain a convic- 
tion of first-degree murder by torture, the State must prove that the 
defendant intentionally tortured the victim and that such torture was 
a proximate cause of the victim’s death. State v. Crawford, 329 N.C. 
466, 479-81, 406 S.E.2d 579, 586-88 (1991). Conviction for kidnap- 
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ping requires proof that “the defendant unlawfully confined, 
restrained, or removed the person for one of the eight purposes set 
out in the statute.” State v. Moore, 315 N.C. 738, 743, 340 S.E.2d 401, 
404 (1986). 


In State v. Wilson, 322 N.C. 117, 367 S.E.2d 589 (1988), this Court 
considered and rejected a restraint argument similar to defendant's. 
In Wilson, the defendant tied the victim’s hands behind his back, 
looped the rope around his neck and body, and pulled the loose end 
under the victim’s groin area. The victim died from ligature strangu- 
lation. The defendant was convicted of first-degree murder on the 
theories of premeditation and deliberation and felony murder, as well 
as first-degree kidnapping. As here, the defendant argued that the 
restraint integral to the kidnapping was not separate from the stran- 
gulation that resulted in the victim’s death. This Court rejected the 
defendant’s argument, reasoning that a “restraint is not essential to a 
charge of premeditated and deliberated murder.” Jd. at 139, 367 
S.E.2d at 602. 


Similarly, in this case, restraint is not an essential element of first- 
degree murder by torture. There is no requirement that the victim be 
restrained in order to convict the defendant of murder by torture, and 
there is no requirement that death or torture occur to convict the 
defendant of kidnapping. Because the crimes have separate, integral 
elements, any purported error in the submission of second-degree 
kidnapping (of which we have found none) would not infect the sub- 
mission and conviction of first-degree murder by torture. 


{2] Defendant also argues that the trial court’s failure to dismiss the 
kidnapping charge and the subsequent submission of the charge of 
first-degree felony murder based on the underlying felony of kidnap- 
ping unconstitutionally subjected him to multiple punishments for 
the same offense. We find defendant’s argument to be without merit. 
As related to punishment, the Double Jeopardy Clauses of the North 
Carolina and United States Constitutions only protect against multi- 
ple punishments for the same offense. State v. Gardner, 315 N.C. 
444, 451, 340 S.E.2d 701, 707 (1986). The defendant in this case was 
not sentenced for the kidnapping; a prayer for judgment continued 
was granted as to the kidnapping charge. The trial court did not sub- 
ject the defendant to multiple punishment merely by submitting to the 
jury, under separate statutes, both the second-degree kidnapping 
charge and the charge of felony murder based on the underlying 
felony of kidnapping. While the law requires that a defendant con- 
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victed of murder solely on the theory of felony murder not be sen- 
tenced for the felony underlying the felony murder conviction, it is 
not error to deny a motion to dismiss the underlying felony charge. 
Id. at 459, 340 S.E.2d at 712. 


[3] The defendant concedes that the submission of the underlying 
felony as an aggravating circumstance is prohibited only when the 
defendant is convicted solely of felony murder. State v. Conaway, 
339 N.C, 487, 531, 453 S.E.2d 824, 852, cert. denied, —- U.S. —, 1383 
L. Ed. 2d 153 (1995). The defendant in this case was convicted of both 
felony murder and murder by torture. Submission of kidnapping as an 
- aggravating circumstance was therefore proper. After careful review, 
we find no compelling reason to overrule prior precedent of this 
Court. This assignment of error is overruled. 


[4] In his next assignment of error, the defendant contends that the 
admission of hearsay testimony of eight witnesses relating to the 
defendant’s alleged prior acts of violence against the victim deprived 
the defendant of his state and federal constitutional rights to con- 
frontation, to due process of law, to a fair trial by jury, to effective 
assistance of counsel and to be free from cruel and unusual punish- 
ment. The defendant concedes that this Court has rejected sim- 
ilar claims of error in admission of hearsay testimony. State v. Alston, 
341 N.C. 198, 461 S.E.2d 687 (1995), cert. denied, —~ U.S. —-, 134 
L. Ed. 2d 100 (1996); State v. McHone, 334 N.C. 627, 435 S.E.2d 296 
(1993), cert. denied, 511 U.S. 1046, 128 L. Ed. 2d 220 (1994); State v. 
Walker, 332 N.C. 520, 422 S.E.2d 716 (1992), cert. denied, 508 U.S. 919, 
124 L. Ed. 2d 271 (1993); State v. Stager, 329 N.C. 278, 406 S.E.2d 876 
(1991); State v. Payne, 327 N.C. 194, 394 S.E.2d 158 (1990), cert. 
denied, 498 U.S. 1092, 112 L. Ed. 2d 1062 (1991); State v. Meekins, 326 
N.C. 689, 392 S.E.2d 346 (1990); State v. Faucette, 326 N.C. 676, 392 
S.E.2d 71 (1990); State v. Cummings, 326 N.C. 298, 389 S.E.2d 66 
(1990). Defendant makes no further argument in support of his posi- 
tion. Therefore, defendant’s argument is waived pursuant to Rule 28 
of the North Carolina Rules of Appellate Procedure. Nevertheless, we 
have examined the statements at issue, and we find no grounds for 
overruling the trial court’s rulings. This assignment of error is there- 
fore overruled. 


Defendant further contends that he is entitled to a new capital 
sentencing proceeding because of several improper arguments by the 
prosecutor which deprived him of his constitutional rights to due 
process of law, to a fair trial by jury and to be free from cruel and 
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unusual punishment. Again, the defendant concedes this Court has 
consistently rejected similar claims of error in prosecutors’ closing 
arguments in the penalty phase of a capital trial, State v. Alston, 341 
N.C. 198, 461 S.E.2d 687; State v. Gregory, 340 N.C. 365, 459 S.E.2d 
638 (1995), cert. denied, —— U.S. —, 134 L. Ed. 2d 478 (1996); State 
v. Rouse, 339 N.C. 59, 451 S.E.2d 543 (1994), cert. denied, U.S. 
——, 183 L. Ed. 2d 60 (1995), and he makes no further argument in his 
favor. Likewise, this issue is deemed waived. Despite defenclant’s 
abandonment of his argument, we have thoroughly reviewed the 
record, and we find that the prosecutor’s arguments all fall within the 
wide latitude accorded prosecutors in the scope of their argument. 
State v. Soyars, 332 N.C. 47, 60, 418 $.E.2d 480, 487 (1992). Thus, this 
assignment of error is overruled. 


PRESERVATION ISSUES | 





[5] The defendant next assigns error to the trial court’s denial of his 
motion to permit voir dire of prospective jurors regarding their 
beliefs about parole eligibility. The defendant concedes that this issue 
previously has been decided against him by this Court. 


This Court has consistently held that “evidence about parole eli- 
gibility is not relevant in a capital sentencing proceeding because it 
does not reveal anything about defendant’s character or record or 
about any circumstances of the offense.” State v. Payne, 337 N.C. 505, 
516, 448 S.E.2d 93, 99 (1994), cert. denied, —-— U.S. —, 181 L. Ed. 2d 
292 (1995). This Court has also held that the United States Supreme 
Court’s decision in Simmons v. South Carolina, 512 U.S. 154, 129 
L. Ed. 2d 133 (1994), does not affect our position on this issue where, 
as here, the defendant would have been eligible for parole if given a 
life sentence. State v. Miller, 339 N.C. 663, 676, 455 S.E.2d 1387, 151, 
cert. denied, —— U.S. —-, 133 L. Ed. 2d 169 (1995). This assignment 
of error is overruled. 


[6] Defendant next argues that the trial court improperly instructed 
the sentencing jury by giving pattern jury instruction 150.10, which 
instruction fails to adequately limit the facially vague N.C.G:S. 
§ 15A-2000(e)(9) aggravating circumstance that the murder was 
especially heinous, atrocious, or cruel. We have consistently upheld 
the instruction as given. “Because these jury instructions incorporate 
narrowing definitions adopted by this Court and expressly approved 
by the United States Supreme Court, or are of the tenor of the defi- 
nitions approved, we reaffirm that these instructions provide consti- 
tutionally sufficient guidance to the jury.” State v. Syriani, 333 
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N.C. 350, 391-92, 428 S.E.2d 118, 141, cert. denied, 510 U.S. 948, 126 
L. Ed. 2d 341 (1993). Upon careful review of defendant’s arguments, 
we find no reason to alter or reverse our previous holdings. 
Accordingly, this assignment of error is overruled. 


PROPORTIONALITY REVIEW 


Having found no error in either the guilt/innocence phase of 
defendant’s trial or the capital sentencing proceeding, we are 
required by statute to review the record and determine (1) whether 
the evidence supports the aggravating circumstances found by the 
Jury; (2) whether passion, prejudice or “any other arbitrary factor” 
influenced the imposition of the death sentence; and (3) whether the 
sentence is excessive or disproportionate to the penalty imposed in 
Similar cases, considering both the crime and the defendant. N.C.G.S. 
§ 15A-2000(d)(2) (Supp. 1995), 


In the present case, the defendant was convicted of first-degree 
murder on the theories of felony murder and murder by torture. The 
jury found the aggravating circumstances that the murder was com- 
mitted while the defendant was engaged in the commission of a 
kidnapping, N.C.G.S. § 15A-2000(e)(5), and that the murder was espe- 
cially heinous, atrocious, or cruel, N.C.G.S. § 15A-2000(e)(9). After 
thoroughly reviewing the record, transcript and briefs in the present 
case, we conclude that the record fully supports the aggravating cir- 
cumstances found by the jury. We further conclude that the sentence 
of death was not imposed under the influence of passion, prejudice or 
any other arbitrary factor. 


[7] The final statutory duty of this Court is to conduct a proportion- 
ality review. One purpose of proportionality review is to guard against 
the “capricious or random imposition of the death penalty.” State v. 
Barfield, 298 N.C. 306, 354, 259 $.E.2d 510, 544 (1979), cert. denied, 
448 U.S. 907, 65 L. Ed. 2d 1137 (1980). Another “is to eliminate the 
possibility that a person will be sentenced to die by the action of an 
aberrant jury.” State v. Holden, 321 N.C. 125, 164-65, 362 S.E.2d 513, 
537 (1987), cert. denied, 486 U.S. 1061, 100 L. Ed. 2d 985 (1988). In 
conducting proportionality review, we compare this case to others in 
the pool, defined in State v. Williams, 308 N.C. 47, 79-80, 301 S.E.2d 
335, 355, cert. denied, 464 U.S. 865, 78 L. Ed. 2d 177 (1983), and State 
v. “Bacon, 337 N.C. 66, 106-07, 446 S.E.2d 542, 563-64 (1994), cert. 
denied, —— U.S. —, 130 L. Ed. 2d 1083 (1995), that “are roughly sim- 
ilar with regard to the crime and the defendant.” State v. Lawson, 310 
N.C. 632, 648, 314 S.E.2d 493, 503 (1984), cert. denied, 471 U.S. 1120, 
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86 L. Ed. 2d 267 (1985). Whether the death penalty is disproportion- 
ate “ultimately rest[s] upon the ‘experienced judgments’ of the mem- 
bers of this Court.” State v. Green, 336 N.C. 142, 198, 448 S.E.2d 14, 
47, cert. denied, —— U.S. —.,, 130 L. Ed. 2d 547 (1994). 


The case sub judice has several distinguishing characteristics: 
the jury convicted the defendant under the theory of murder by tor- 
ture; the victim’s brutal murder was found by the jury to be especially 
heinous, atrocious, or cruel; the jury found the aggravating circum- 
stance that the murder was committed by the defendant while 
engaged in the commission of a kidnapping; the victim suffered great 
pain over an extended period of time before death; the victim was of 
unequal physical strength to the defendant; and the victim feared the 
defendant. These characteristics distinguish this case from those in 
which we have held the death penalty disproportionate. 


Of the cases in which this Court has found the death penalty 
disproportionate, only two involved the especially heinous, atrocious, 
or cruel aggravating circumstance. State v. Stokes, 319 N.C. 1, 352 
S.E.2d 653 (1987); State v. Bondurant, 309 N.C. 674, 309 S.E.2d 170 
(1983). Both Stokes and Bondurant are distinguishable from this 
case. 


In Stokes, the seventeen-year-old defendant, along with four 
accomplices, robbed the victim and beat him to death. This Court 
found the sentence of death disproportionate because of the defend- 
ant’s young age and because the defendant received the death penalty 
while an older accomplice received only a life sentence. Stokes, 319 
N.C. at 21, 352 S.E.2d at 664. By contrast, the defendant’s age is nota 
mitigating circumstance in the present case. Here, the thirty-eight- 
year-old defendant, without the aid of an accomplice, beat the victim 
to death. 


In Bondurant, the defendant shot the victim while they were rid- 
ing together in a car. This Court found the death penalty dispropor- 
tionate because the defendant immediately exhibited remorse and 
concern for the victim’s life by directing the driver to go to the hospi- 
tal. The defendant went into the hospital to secure medical help for 
the victim, voluntarily spoke to police and admitted shooting the vic- 
tim. Bondurant, 309 N.C. at 694, 309 S.E.2d at 182-83. In the present 
case, the defendant showed no remorse and denied beating the vic- 
tim. Additionally, the defendant waited for several hours and 
attempted to clean up the evidence of the beating before seeking 
medical help for the victim. Thus, we find no significant similarity 
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between this case and Stokes or Bondurant. 


As noted above, two aggravating circumstances were found by 
the jury. Of the cases in which this Court has found a sentence of 
death disproportionate, the jury found the existence of more than one 
aggravating circumstance in only two cases, Bondurant and State v. 
Young, 312 N.C. 669, 325 S.E.2d 181 (1985). Bondurant, as discussed 
above, is clearly distinguishable. In Young, this Court focused on the 
jury’s failure to find the existence of the especially heinous, atro- 
cious, or cruel aggravating circumstance. The present case is distin- 
guishable from Young because here, the jury found the aggravating 
circumstance that the murder was especially heinous, atrocious, or 
cruel. For all of the foregoing reasons, we conclude that the cases in 
which this Court has found the death penalty disproportionate are 
distinguishable from the instant case. 


In performing proportionality review, it is also appropriate for us 
to compare the case before us to other cases in which we have found 
the death sentence to be proportionate. State v. McCollum, 334 N.C. 
208, 244, 433 S.E.2d 144, 164 (1993), cert. denied, —~— U.S. —, 129 
L. Ed. 2d 895 (1994). Although we review all of the cases in the pool 
when engaging in our statutory duty of proportionality review, “we 
will not undertake to discuss or cite all of those cases each time we 
carry out that duty.” Jd. Here, it suffices to say that we conclude that 
the present case is more similar to certain cases in which we have 
found the sentence of death proportionate than to those in which we 
have found the sentence disproportionate or those in which juries 
have consistently returned recommendations of life imprisonment. 


Based on the nature of this crime, and particularly the distin- 
guishing features noted above, we cannot conclude as a matter of law 
that the sentence of death is excessive or disproportionate. We con- 
clude that the defendant received a fair trial and capital sentencing 
proceeding, free of prejudicial error. 


NO ERROR. 
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STATE OF NORTH CAROLINA y. SHALAN DAVENSKI WILSON 


No. 217A96 
(Filed 6 December 1996) 


1. Homicide § 256 (NCI4th)— murder and robbery—no evi- 
dence of who fired fatal shots—no charge on acting in 
concert—evidence of premeditation and deliberation 
insufficient 


The trial court erred in a prosecution arising from the rob- 
bery of a convenience store and the killing of two employees by 
submitting first-degree murder to the jury based on premeditation 
and deliberation where the evidence merely raised a suspicion 
that defendant fired the fatal shots, even though there was evi- 
dence that defendant was present, armed, participated in the rob- 
bery, and may have been involved in the shooting, and the jury 
was not instructed on acting in concert with respect to first- 
degree murder based on premeditation and deliberation. Felony 
murder is left as the sole basis for the convictions and judgment 
was arrested on the underlying felony of robbery with a firearm. 
Defendant’s convictions and life sentences for first-degree mur- 
der based on the felony murder rule were not affected. 


Am Jur 2d, Homicide §§ 482-535. 


2. Evidence and Witnesses § 369 (NCI4th)— murder and rob- 
bery—prior robbery—admissible to show common plan 


There was no error in a prosecution arising from the robbery 
of a convenience store and the killing of two employees in the 
admission of evidence of the robbery of a Hardee’s restaurant two 
days before the robbery of the convenience store. The trial court 
conducted a voir dire of the evidence and found that defendant 
and an accomplice, Wilson, had been driven to both crime scenes 
by the same person, Adams, who parked away from both crime 
scenes while defendant and Wilson approached on foot; both 
crimes were committed after dark; defendant and Wilson fled 
both scenes on foot and returned to the car; Adams then drove 
away from both scenes; defendant used his nine-millimeter 
weapon in both robberies; and both robberies lasted a short 
period of time. The court then concluded that the evidence was 
admissible to show a common plan or design and gave the jury a 
limiting instruction. The probative value of the evidence of the 
Hardee’s robbery was not substantially outweighed by any danger 
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of unfair prejudice or other improper consideration. N.C.G:S. 
§ 8C-1, Rule 403; N.C.G.S. § 8C-1, Rule 404(b). 


Am Jur 2d, Evidence §§ 448-451. 


Admissibility, in robbery prosecution, of evidence of 
other robberies. 42 ALR2d 854. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from two judg- 
ments imposing sentences of life imprisonment entered by 
Burroughs, J., at the 3 July 1995 Special Criminal Session of Superior 
Court, Cleveland County, upon jury verdicts of guilty of first-degree 
murder. Defendant’s motion to bypass the Court of Appeals as to 
additional judgments was allowed 15 May 1996. Heard in the Supreme 
Court 16 October 1996. 


Michael F. Easley, Attorney General, by William Dennis Worley, 
Associate Attorney General, for the State. 


Malcolm Ray Hunter, Jr., Appellate Defender, by Constance H. 
Everhart, Assistant Appellate Defender, for defendant- 
appellant. 


FRYE, Justice. 


On 10 January 1994, defendant, Shalan Davenski Wilson, was 
indicted on two counts of first-degree murder and one count of rob- 
bery with a dangerous weapon. Superseding indictments were issued 
on 12 February 1994, and an additional indictment was issued for con- 
spiracy to commit robbery with a dangerous weapon. In a capital 
trial, defendant was found guilty on both counts of first-degree mur- 
der on the basis of malice, premeditation, and deliberation and un- 
der the felony murder rule. Defendant was also found guilty of rob- 
bery with a firearm and conspiracy to commit robbery with a firearm. 
At a capital sentencing proceeding conducted pursuant to N.C.G.S. 
§ 15A-2000, the jury recommended sentences of life imprisonment as 
to each of the first-degree murder convictions. The trial judge 
imposed a sentence of fourteen years’ imprisonment for the robbery 
conviction; three years for the conspiracy conviction; and, in accord- 
ance with the jury recommendation, two life sentences for the first- 
degree murder convictions. 


Defendant makes two arguments on this appeal. We agree with 
his first argument which requires that we vacate the judgment 
entered on defendant’s conviction of robbery with a firearm. We 
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reject defendant’s second argument which relates to the introduction 
of evidence of an armed robbery that occurred two days prior to the 
date of the offenses for which defendant was convicted. 


The State’s evidence presented at trial tended to show the fol- 
lowing facts and circumstances: On 30 November 1993, Ashley Dye, 
Cassandra Adams, Chris Wilson, and defendant were riding together 
in Adams’ mother’s automobile in Kings Mountain, North Carolina. 
While stopped at a Hardee’s restaurant, Dye told Adams, “I know 
what Chris and them have been doing and I know a place they can rob 
that don’t have any cameras, don’t have a security system.” Adams 
asked Dye if she was talking about Little Dan’s Convenience Store, 
and Dye replied in the affirmative. While defendant, Dye, Adams, and 
Wilson were driving later, Wilson told Dye that he had overheard her 
talking. Dye told Wilson that she knew that Little Dan’s did not have 
a security system and that the camera was broken. 


On 2 December 1993, after Adams arrived at Wilson’s home 
between 8:45 and 9:00 p.m., they rode together to meet defendant. 
Adams, Wilson, and defendant then rode around in an unsuccessful 
search for Dye, passing Little Dan’s in the process. There were a num- 
ber of vehicles outside. They passed Little Dan’s a second time and 
noticed there were no vehicles there. After stopping at a truck stop to 
buy some gloves, Adams drove by Little Dan’s a third time, and there 
were still no vehicles at the store. Defendant and Wilson exited the 
automobile and approached the store. Adams drove down the road a 
short distance and turned around. Coming back toward the store, she 
saw her companions running toward her. Defendant and Wilson 
entered the automobile, and Adams observed a shiny revolver in 
defendant’s possession which he did not have before entering the 
store. 


During the late evening hours of 2 December 1993, C. Ervin 
Lovelace and Hugh Wayne Marcrum were found shot to death at Little 
Dan's, their place of employment. 


Defendant was arrested at about 9:45 a.m. on 3 December 1993. A 
gun holster was tucked in the front of defendant’s pants and a nine- 
millimeter automatic handgun was found between the mattress and 
box springs of the bed in which defendant was lying. Officers found ~ 
the .38-caliber revolver identified as belonging to Danny Goforth, the 
owner of Little Dan’s, in a footlocker in the hallway of defendant’s 
residence. 
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The State also presented evidence that on 30 November 1993, 
Paul Stroupe, the manager of a Hardee’s restaurant in Kings 
Mountain, identified defendant as the person who entered the kitchen 
of the Hardee’s restaurant. Defendant pointed a nine-millimeter 
weapon at Stroupe’s temple, demanded money, and threatened to kill 
Stroupe. Defendant was accompanied by another black male who 
was armed with a .38-caliber revolver. The nine-millimeter handgun 
seized from defendant’s bed resembled the gun Stroupe observed in 
defendant’s hand during the Hardee’s robbery. Stroupe gave defend- 
ant the keys to open the money drawers, and defendant removed the 
money and fled the restaurant. 


Defendant did not present any evidence. 


[1] In his first argument on appeal, defendant contends that the judg- 
ment imposing a sentence for his conviction of robbery with a firearm 
must be arrested because the evidence was not sufficient to support 
the first-degree murder convictions on the basis of malice, premedi- 
tation, and deliberation; thus, he cannot be sentenced separately for 
felony murder and the underlying felony. At the conclusion of the evi- 
dence, defendant moved to dismiss the charges of first-degree mur- 
der, arguing insufficiency of the evidence. The trial court denied 
defendant’s motion and submitted the issue of defendant’s guilt of 
first-degree murder to the jury on two bases: (1) malice, premedita- 
tion, and deliberation; and (2) the felony murder rule. 


We begin by noting that the sufficiency of the evidence support- 
ing the conviction of first-degree murder based on the felony murder 
rule is not seriously challenged by defendant. Having reviewed the 
transcripts, briefs, and record, we conclude that the evidence was 
clearly sufficient to support defendant’s convictions of first-degree 
murder under the felony murder rule. 


While defendants are convicted of crimes, not theories, State v. 
Thomas, 325 N.C. 583, 593, 386 S.E.2d 555, 561 (1989), we have held 
that when the sole theory of first-degree murder is the felony murder 
rule, a defendant cannot be sentenced on the underlying felony in 
addition to the sentence for first-degree murder, State v. Small, 293 
N.C. 646, 660, 239 S.E.2d 429, 438-39 (1977). On the other hand, where 
a defendant’s conviction of first-degree murder is based on both the 
felony murder rule and premeditation and deliberation, the defendant 
may be sentenced both for the first-degree murder conviction and for 
the underlying felony. State v. Lewis, 321 N.C. 42, 50, 361 S.E.2d 728, 
733 (1987). Thus, in the instant case, defendant can only be punished 
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for both murder and the underlying felony if the convictions of first- 
degree murder are supported under the trial court’s instructions by 
evidence sufficient to convict defendant of first-degree murder under 
both theories. We acknowledge that defendant can only be punished 
once for each of the first-degree murders; however, the theory on 
which defendant is convicted of those murders determines whether 
defendant may be sentenced separately for the underlying felony of 
robbery with a firearm. Therefore, we must consider defendant’s con- 
tention regarding the premeditation and deliberation theory on which 
he was also convicted of the first-degree murders. 


In the instant case, defendant does not challenge the trial court’s 
felony murder and acting in concert instructions. However, in 
instructing the jury on premeditation and deliberation, the court 
explicitly told the jury that acting in concert was only to be consid- 
ered with respect to the felony murder rule and that acting in concert 
did not apply to first-degree murder on the basis of premeditation and 
deliberation. Defendant contends that by instructing the jury in this 
manner, it became incumbent on the State to prove each element of 
first-degree murder based on premeditation and deliberation as to 
him, and that the evidence, when considered in light of the instruc- 
tions given by the trial court, was insufficient to do so. We agree with 
defendant’s main contention that, in the absence of an instruction on 
acting in concert, the evidence is insufficient to convict him of first- 
degree murder on the theory of premeditation and deliberation 
because the State did not prove each element of premeditated and 
deliberate murder as to him. 


The Due Process Clause of the United States Constitution 
requires that the sufficiency of the evidence to support a conviction 
be reviewed with respect to the theory of guilt upon which the jury 
was instructed. Presnell v. Georgia, 439 U.S. 14, 16, 58 L. Ed. 2d 207, 
211 (1978). In order to obtain a conviction under the principle of act- 
ing in concert, “the State need not prove that the defendant conmmit- 
ted any act which constitutes an element of the crime with which he 
is charged.” State v. Cox, 303 N.C. 75, 86, 277 S.E.2d 376, 383 (1981). 
On the other hand, in the absence of an acting in concert instruction, 
the State must prove that the defendant committed each element of 
the offense. See id. Thus, even where the evidence is sufficient to sup- 
port a conviction of first-degree murder on a theory of premeditation 
and deliberation while acting in concert, the conviction cannot be 
upheld absent a jury charge to that effect. See Presnell, 439 U.S. at 16, 
58 L. Ed. 2d at 211. 
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In the instant case, absent an acting in concert instruction, it was 
necessary for the State to prove each element of first-degree murder 
on the theory of premeditation and deliberation, including the actus 
reus of firing the fatal shots. Defendant contends that while there is 
speculation as to his firing the fatal shots, the evidence is not sub- 
stantial and does not support a reasonable inference that he fired the 
fatal shots. We agree. 


In State v. Reese, 319 N.C. 110, 353 S.E.2d 352 (1987), this Court 
held the evidence insufficient to go to the jury on the issue of pre- 
meditated and deliberate murder. In that case, the night manager of a 
store was attacked and stabbed during the course of an armed rob- 
bery of the store by two persons. The defendant, one of the alleged 
felons, moved to dismiss the charge of first-degree murder on the the- 
ory of premeditation and deliberation for insufficient evidence. The 
evidence before the trial court when it ruled on defendant’s motion 
was defendant’s own pretrial statement and the physical evidence of 
the killing. After reviewing the evidence, this Court concluded: 


While there was circumstantial evidence that might have 
created a suspicion—even a strong suspicion—that defendant 
probably participated in the stabbing, there was no direct evi- 
dence of defendant's participation in the stabbing; certainly noth- 
ing to show that defendant himself stabbed [the victim]... . While 
the State is entitled to rely on circumstantial evidence to show 
either the mens rea or the actus reus of the crime, this evidence 
must be substantial and real, not speculative. An examination of 
the evidence in the record before us convinces us that there was 
insufficient evidence from which a reasonable jury could deter- 
mine beyond a reasonable doubt that defendant participated in 
the killing. 


Id. at 139-40, 353 S.E.2d at 369 (citations omitted). 


In the instant case, the evidence tends to show that two bullets 
were recovered from the scene and five bullets were recovered from 
the victims’ bodies. It is clear from the autopsy reports that Marcrum 
died from a gunshot wound to the chest and that Lovelace died from 
a gunshot wound to the brain. The evidence also tends to show that 
four of the bullets could not have been fired from defendant’s gun or 
the gun taken from Little Dan’s that was found in defendant’s posses- 
sion when he was arrested. One of the remaining three bullets and its 
corresponding cartridge were found on the floor of Little Dan’s and 
were shown to have been fired from defendant’s gun. Therefore, there 
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are two unidentified bullets, one of which was a fragment found on 
the floor of Little Dan’s and the other recovered from Mr. Lovelace’s 
brain. 


The evidence as to the weapons used in the robbery is as follows: 
Defendant’s nine-millimeter handgun has the capacity to hold a total 
of nine bullets, eight in the magazine and one in the chamber. When 
defendant was arrested, his nine-millimeter handgun had eight bullets 
in the magazine. The revolver belonging to the owner of Little Dan’s 
has the capacity to hold six rounds. It was found in defendant’s pos- 
session containing five unspent rounds and one spent round. Chris 
Wilson’s .38-caliber revolver, with the capacity to hold six rounds, 
was never recovered. In addition, the evidence tends to show that the 
entire encounter at Little Dan’s lasted about ten seconds. 


Even taken in the light most favorable to the State, while there 
was evidence that defendant was present, armed, participated in the 
robbery, and may have been involved in the shooting, this evidence 
merely raises a suspicion that defendant fired the shots that killed the 
two victims. “A suspicion, even a strong suspicion, is insufficient to 
support a guilty verdict.” Reese, 319 N.C. at 141, 353 S.E.2d at 369. 
Considering the number of bullets recovered, the location of those 
bullets, the number of bullets found in the guns recovered from 
defendant's possession, and the short length of the encounter, a con- 
clusion that defendant himself fired the fatal shots during this rob- 
bery could only be based on suspicion and conjecture. 


Since the jury was not instructed on acting in concert with 
respect to first-degree murder based on premeditation and delibera- 
tion, verdicts finding defendant guilty on that basis cannot stand. 
Thus, the trial court erred by submitting first-degree murder to the 
jury on the basis of premeditation and deliberation. This leaves felony 
murder as the sole basis for the first-degree murder convictions. 
Since defendant cannot be punished separately for felony murder and 
the underlying felony, we must arrest judgment on the underlying 
felony of robbery with a firearm. Small, 293 N.C. at 660, 239 S.E.2d at 
438-39. Defendant’s convictions and sentences of life imprisonment 
for first-degree murder based on the felony murder rule are not 
affected by the arrest of judgment on the underlying felony. 


[2] In his second argument, defendant contends that the trial court 
committed reversible error by allowing the introduction of eviclence 
of a prior armed robbery of a Hardee’s restaurant that occurred two 
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days before the Little Dan’s robbery. Defendant contends that this evi- 
dence of the earlier robbery was irrelevant and highly prejudicial 
Since it constituted evidence of unrelated misconduct for which 
defendant was not on trial and which was not a proper matter for the 
jury’s consideration. 


Prior to trial, defendant filed a motion in limine to exclude all 
evidence regarding his involvement in the armed robbery of the 
Hardee’s restaurant. After conducting voir dire, the court denied 
defendant's motion, ruling that the Hardee’s robbery possessed suf- 
ficient similarities to the Little Dan’s incident to be admissible as 
evidence of a plan, scheme, or design to rob Little Dan’s. When the 
evidence was introduced, the trial court gave a limiting instruction. 


The North Carolina Rules of Evidence provide that: 


Evidence of other crimes, wrongs, or acts is not admissible to 
prove the character of a person in order to show that he acted in 
conformity therewith. It may, however, be admissible for other 
purposes, such as proof of motive, opportunity, intent, prepara- 
tion, plan, knowledge, identity, or absence of mistake, entrap- 
ment or accident. 


N.C.G.S. § 8C-1, Rule 404(b) (1993). In State v. Weathers, 339 N.C. 441, 
451 $.E.2d 266 (1994), this Court stated: 


Rule 404(b) is a rule of “inclusion of relevant evidence of other 
crimes, wrongs or acts by a defendant, subject to but one excep- 
tion requiring its exclusion if its only probative value is to show 
that the defendant has the propensity or disposition to commit an 
offense of the nature of the crime charged.” [State v.] Coffey, 326 
N.C. [268,] 278-79, 389 S.E.2d [48,] 54 [(1990)]. 


Weathers, 339 N.C. at 448, 451 S.E.2d at 270. 


In the instant case, the trial court conducted voir dire on the evi- 
dence sought to be introduced and made the following findings: 
Adams had driven defendant and Wilson to both crime scenes; Adams 
parked away from both crime scenes while defendant and Wilson 
approached on foot; both crimes were committed after dark; defend- 
ant and Wilson fled both scenes on foot and returned to Adams’ car; 
Adams drove away from both scenes; defendant used his nine- 
millimeter weapon in both robberies; and both robberies lasted a 
short period of time. The court then concluded that the evidence was 
admissible to show a common plan or design and gave the jury a lim- 
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iting instruction on the purpose for which the evidence could be con- 
sidered. We find no error in this ruling by the trial court. 


We also reject defendant’s contention that the probative value of 
the evidence of the Hardee’s robbery was substantially outweighed by 
the danger of unfair prejudice under Rule 403. Rule 403 of the North 
Carolina Rules of Evidence provides: 


Although relevant, evidence may be excluded if its proba- 
tive value is substantially outweighed by the danger of unfair 
prejudice, confusion of the issues, or misleading the jury, or by 
considerations of undue delay, waste of time, or needless presen- 
tation of cumulative evidence. 


N.C.G.S. § 8C-1, Rule 403 (1992). “Necessarily, evidence which is pro- 
bative in the State’s case will have a prejudicial effect on the defend- 
ant; the question is one of degree.” Weathers, 339 N.C. at 449, 451 
S.E.2d at 270. Relevant evidence is properly admissible “unless the 
judge determines that it must be excluded, for instance, because of 
‘unfair prejudice.’ ” State v. Mercer, 317 N.C. 87, 94, 343 $.E.2d 885, 
889 (1986). “ ‘Unfair prejudice,’ as used in Rule 403, means ‘an undue 
tendency to suggest decision on an improper basis, commonly, 
though not necessarily, as an emotional one.’ ” State v. DeLeonardo, 
315 N.C. 762, 772, 340 S.E.2d 350, 357 (1986) (quoting N.C.G.S. § 8C-1, 
Rule 403 commentary (Supp. 1985)). “In general, the exclusion of evi- 
dence under the balancing test of Rule 403 of the North Carolina 
Rules of Evidence is within the trial court’s sound discretion.” State 
v. Hennis, 323 N.C. 279, 285, 872 S.E.2d 523, 527 (1988). 


In the instant case, the trial court conducted voir dire on the evi- 
dence of the Hardee’s robbery, made extensive findings, and con- 
cluded that the evidence was relevant to show a common plan or 
design. The jury was instructed to consider the evidence for the lim- 
ited purpose of considering whether a common plan or design existed 
involving the crimes charged. We conclude that the probative value 
of the evidence of the Hardee’s robbery was not substantially out- 
weighed by any danger of unfair prejudice or other improper con- 
sideration and that the trial court did not abuse its discretion in 
admitting this evidence. Therefore, we reject defendant’s second 
argument. 


For the reasons stated earlier in this opinion, we arrest judgment 
on defendant’s robbery conviction. Otherwise, defendant received a 
fair trial, free of prejudicial error. In sum, we hold as follows: 
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No. 98CRS11197—First-Degree Murder—NO ERROR; 
No. 93CR511198—First-Degree Murder—NO ERROR; 


No. 98CRS11744—Robbery with a Firearm—JUDGMENT 
ARRESTED; 


No. 94CRS839—Conspiracy to Commit Robbery with a Firearm— 
NO ERROR. 


PERCELL RICHARDSON v. NORTH CAROLINA DEPARTMENT OF CORRECTION 


No. 250A95 
(Filed 6 December 1996) 


1. Workers’ Compensation § 41 (NCI4th)— prisoner injured 
on prison job—workers’ compensation as exclusive remedy 


Workers’ compensation is the exclusive remedy for prisoners 
injured while working on prison jobs because the effect of 
N.C.G.S. § 97-13(c) is that a working prisoner whose injuries arise 
out of and in the course of his work may get workers’ compensa- 
tion benefits by applying to the Industrial Commission within 
twelve months after discharge from prison, as long as the pris- 
oner is still disabled from the injury at the time of discharge; sec- 
tion 97-13(c) further provides that a prisoner who is entitled to 
such compensation is subject to section 97-10.1 to the same 
extent as any other employee or employer; and section 97-10.1 
establishes that workers’ compensation is the exclusive remedy 
for injured workers. Therefore, plaintiff prisoner did not have the 
right to file a claim under the Tort Claims Act for injuries suffered 
while working on a prison farm. 


Am Jur 2d, Workers’ Compensation § 157. 


2. Workers’ Compensation § 41 (NCI4th)— working prison- 
ers—workers’ compensation as exclusive remedy—equal 
protection—public policy 

The limitation of working prisoners to workers’ compensa- 
tion as their exclusive remedy does not violate their rights to 
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equal protection by discriminating between working and non- 
working prisoners and by discriminating between working pris- 
oners and other employees. Nor does the exclusivity provisions 
of the Workers’ Compensation Act in N.C.G.S. §§ 97-18(c) and 
97-10.1 contravene sound public policy by lowering the incentive 
for prisons to provide safe working conditions for prisoners. 


Am Jur 2d, Workers’ Compensation § 157. 


Appeal by plaintiff pursuant to N.C.G.S. § 7A-30(2) from the deci- 
sion of a divided panel of the Court of Appeals, 118 N.C. App. 704, 457 
S.E.2d 325 (1995), affirming an order of the Industrial Commission, 
filed 31 March 1994, dismissing plaintiff’s claim under the Tort Claims 
Act. Plaintiff’s petition for discretionary review as to additional issues 
was allowed by this Court on 15 September 1995. Heard in the 
Supreme Court 15 February 1996. 


N.C. Prisoner Legal Services, Inc., by Linda B. Weisel and 
Kathryn L. VandenBerg; and J. Henry Banks for plaintiff- 
appellant. 


Michael F. Easley, Attorney General, by Don Wright, Assistant 
Attorney General, for defendant-appellee. 


Patterson, Harkavy & Lawrence, by Martha A. Geer, on behalf 
of The American Civil Liberties Union of North Carolina Legal 
Foundation, amicus curiae. 


LAKE, Justice. 


Plaintiff appeals a decision of the Court of Appeals upholding an 
order of the Industrial Commission dismissing plaintiff's claim under 
the Tort Claims Act. For the reasons stated herein, we conclude that 
plaintiff's exclusive source of remedy is through the Workers’ 
Compensation Act, and thus plaintiff’s claim under the Tort Claims 
Act is barred. Accordingly, we affirm the Court of Appeals. 


On 13 September 1991, the plaintiff, an inmate at the Caledonia 
Correctional Institution, was operating a tractor with an attached 
silage harvesting machine at the prison farm. The farm superinten- 
dent directed plaintiff to operate the harvester. During the operation, 
plaintiff's legs were caught in the silage cutter. His right leg was 
almost completely severed and had to be amputated below the knee. 
His left leg was permanently and severely injured. 
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On 23 September 1991, plaintiff filed a claim against the 
Department of Correction with the North Carolina Industrial 
Commission under the Tort Claims Act, N.C.G.S. §§ 143-291 to -300.1. 
The plaintiff alleged defendant’s negligence, due to inadequate train- 
ing and supervision, as the cause of his injury. In its answer, defend- 
ant Department of Correction denied plaintiff’s tort claim and alleged 
contributory negligence on the part of the plaintiff as the cause of the 
injury. Defendant subsequently submitted an amended answer that 
included a motion to dismiss plaintiff's tort claim on the ground that 
workers’ compensation was plaintiff’s exclusive remedy. 


When the case was called for hearing before Deputy 
Commissioner Jan N. Pittman, the parties requested a ruling on the 
motion to dismiss. No evidence was presented at the hearing. By 
order filed 6 January 1993, Deputy Commissioner Pittman granted 
defendant’s motion to dismiss. Plaintiff appealed to the Full 
Commission, which, by order filed 31 March 1994, affirmed the deci- 
sion of the deputy commissioner. Plaintiff appealed to the Court of 
Appeals, which affirmed the Full Commission. 


[1] The sole issue on appeal is whether workers’ compensation is the 
exclusive remedy for prisoners injured while working on prison jobs. 
In its opinion, the majority of the Court of Appeals found that sec- 
tions 97-13(c) and 97-10.1 of the Workers’ Compensation Act operate 
to prevent plaintiff from pursuing his claim under the Tort Claims Act. 
We agree with the majority’s reasoning and affirm the Court of 
Appeals. 


A thorough examination of the applicable provisions of the 
Workers’ Compensation Act establishes that working prisoners 
are excluded from suing in tort for work-related injuries. N.C.G.S. 
§ 97-13(c) sets forth the circumstances under which prisoners may be 
eligible for workers’ compensation benefits and provides in relevant 
part: 


This Article shall not apply to prisoners being worked by the 
State or any subdivision thereof, except to the following extent: 
Whenever any prisoner assigned to the State Department of 
Correction shall suffer accidental injury ... arising out of and 
in the course of the employment to which he had been assigned, 
... if the results of such injury continue until after the date of the 
lawful discharge of such prisoner to such an extent as to amount 
to a disability as defined in this Article, then such discharged pris- 
oner ... may have the benefit of this Article by applying to the 
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Industrial Commission as any other employee; provided, such 
application is made within 12 months from the date of the dis- 
charge; and provided further that the maximum compensation to 
any prisoner... shal] not exceed thirty dollars ($30.00) per week 
and the period of compensation shall relate to the date of his dis- 
charge rather than the date of the accident. .. . The provisions of 
G.S. 97-10.1 and 97-10.2 shall apply to prisoners and discharged 
prisoners entitled to compensation under this subsection and to 
the State in the same manner as said section applies to employees 
and employers. 


N.C.G.S. § 97-13(¢c) (1991). N.C.G.S. § 97-10.1 defines the effect that 
coverage under workers’ compensation has on other rights and reme- 
dies of the prisoner: 


If the employee and the employer are subject to and have 
complied with the provisions of this Article, then the rights and 


remedies herein granted to the employee .. . shall exclude all 
other rights and remedies of the employee . . . as against the 
employer at common law or otherwise on account of such injury 
or death. 


N.C.G.S. § 97-10.1 (1991). 


The effect of N.C.G.S. § 97-13(c) is that a working prisoner whose 
injuries arise out of and in the course of his work may get workers’ 
compensation benefits by applying to the Industrial Commission 
within twelve months after discharge, as long as the prisoner is still 
disabled from the injury at the time of discharge. Section 97-13(c) fur- 
ther provides that a prisoner who is entitled to such compensation is 
subject to section 97-10.1 to the same extent as any other employee 
or employer. Section 97-10.1 establishes that workers’ compensation 
is the exclusive remedy for injured workers. Thus, the language of the 
statute establishes that workers’ compensation is the exclusive rem- 
edy for prisoners injured while working for the State. 


In the instant case, plaintiff was severely and permanently injured 
while working as a prisoner. If and when plaintiff is released from 
prison, he can apply to the Industrial Commission for workers’ com- 
pensation benefits. There is little doubt under the circumstances of 
this case that plaintiff will be found disabled and that his injury will 
be found compensable. 


Plaintiff cites several cases in support of his argument that 
statutes and case law give prisoners the right to file claims under the 
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Tort Claims Act for injuries suffered on prison jobs. Ivey v. N.C. 
Prison Dep’t, 252 N.C. 615, 114 8.E.2d 812 (1960) (burial expenses did 
not constitute compensation, and plaintiff could pursue Tort Claims 
Act suit); Lawson v. N.C. State Highway & Pub. Works Comm/’n, 248 
N.C. 276, 280, 103 S.E.2d 366, 369 (1958) (Tort Claims Act “did not 
except any prisoners from its provisions”); Gould v. N.C. State 
Highway & Pub. Works Comm’n, 245 N.C. 350, 95 S.E.2d 910 (1957) 
(representative of nonworking prisoner who was killed entitled to 
recover under Tort Claims Act). Plaintiff also cites precedent for the 
assertion that the Industrial Commission and courts have adjudicated 
prisoner tort claims for more than thirty years without distinguishing 
between prisoners negligently injured on prison jobs and other pris- 
oners negligently injured. Brewington v. N.C. Dep’t of Correction, 
111 N.C. App. 833, 483 S.E.2d 798, disc. rev. denied, 335 N.C. 552, 439 
S.E.2d 142 (1993); Baker v. N.C. Dep't of Correction, 85 N.C. App. 345, 
354 S.E.2d 733 (1987). We find these cases inapplicable to the case at 
hand. 


The case of Gould is distinguishable because it dealt with the 
death of a nonworking prisoner and did not address workers’ com- 
pensation. The essence of the Gould decision was that nonworking 
prisoners could sue under the Tort Claims Act. That ruling is still 
good law, but it has no application to the case of a working prisoner 
injured at work. 


The next case in time cited by plaintiff is Lawson. Lawson also 
involved the death of a prisoner, but this time while working for the 
State. There the Court noted that section 97-13(c) conferred workers’ 
compensation benefits upon the special class of prisoners who were 
injured while working for the Department of Transportation but not 
other prisoners. Lawson, 248 N.C. at 280, 103 S.E.2d at 369. The 
Lawson Court went on to say, “In Gould... , this Court held that a 
prisoner not in said special classification was entitled to recover 
under the Tort Claims Act.” /d. At that time, however, section 97-13(c) 
did not grant compensation to prisoners killed on the job. Neither did 
the exclusivity provisions of section 97-10 apply to prisoners in the 
Same manner as other employees. /d. (applicable portion of section 
97-13(c) added by 1957 General Assembly). Thus, Lawson’s next of 
kin were permitted to seek recovery under the Tort Claims Act. Jd. at 
280-81, 103 S.E.2d at 369-70. 


Ivey is similarly distinguishable. Section 97-13(c) was amended in 
1971 to provide full workers’ compensation benefits for injured and 
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killed prisoners. [vey was a pre-1971 amendment case of a prisoner 
killed while working. At that time, section 97-13(c) applied to both 
injured and killed prisoners, but provided only burial expenses for 
those who died. Ivey, 252 N.C. at 618, 114 $.E.2d at 814. The Court in 
Ivey held that burial expenses did not meet the applicable definition 
of compensation. /d. at 620, 114 S.E.2d at 815. Because only prisoners 
“entitled to compensation” were barred by section 97-13(c) and for- 
mer section 97-10, the statute did not bar tort claims arising from the 
death of a prisoner. Jd. We agree with the Court of Appeals that, 
“Islince Jvey was a pre-1971 amendment death case in which the dead 
prisoner was not entitled to workers’ compensation, its holding does 
not apply to plaintiff who is an injured employee who may elect to 
pursue compensation under the present version of the Workers’ 
Compensation Act.” Richardson v. N.C. Dep’t of Correction, 118 N.C. 
App. 704, 706, 457 S.E.2d 825, 327 (1995). 


The cases of Brewington and Baker are similarly inapposite. 
Neither of these cases addressed directly the issue of whether a 
working prisoner was precluded from filing a tort claim, and thus 
they are not instructive to the issue at hand. 


At the time Gould, Lawson and Ivey were written, section 
97-13(c) did not provide for the payment of compensation under the 
particular circumstances of these cases. Accordingly, the courts held 
that the statute did not preclude suit under the Tort Claims Act. Now, 
with the statutory amendments and the absolute right to compensa- 
tion, there is no basis for interpreting the statute as giving a prisoner 
the option to sue under the Tort Claims Act or for workers’ compen- 
sation benefits. 


The fact that the worker is incarcerated and recovery under 
workers’ compensation is deferred until discharge is not relevant to 
the issue of remedy. First, the primary purpose of workers’ compen- 
sation is to compensate injured employees for their loss of earning 
capacity at approximately their present standard of living, not to 
compensate for pain and suffering. Leonard T. Jernigan, Jr., North 
Carolina Workers’ Compensation §§ 1-1 to -2 (2d ed. 1995). Prisoners 
have all of their daily needs met while in prison. Since they do not 
have to purchase these on the open market with what otherwise 
would be their earned wage like other workers, prisoners have no 
need for immediate compensation. The statutory discharge rule 
merely sets forth the premise that a prisoner, who by operation of law 
does not have the right to earn wages, should not have the right to 
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receive payments made in lieu of wages. Second, the deferment of 
compensation until discharge rule does not act as a bar against rem- 
edy. When the prisoner is released, he is entitled to compensation if 
he is still disabled. 


Plaintiff further argues that the use of the word “may” in section 
97-13(c) gives injured working prisoners a choice of pursuing claims 
under either the Workers’ Compensation Act or the Tort Claims 
Act. We find this argument unpersuasive. Section 97-13(c) states that 
the exclusive remedy provision of section 97-10.1 “shall apply to 
prisoners ... entitled to compensation.” N.C.G.S. § 97-13(c) (empha- 
sis added). The use of the word “may” merely establishes that plain- 
tiff is permitted to file a workers’ compensation claim. [It cannot rea- 
sonably be construed as granting plaintiff the option to choose his 
remedy. 


[2] Plaintiff further contends that the limitation of working prisoners 
to workers’ compensation as their exclusive remedy constitutes a vio- 
lation of the right to equal protection of the laws under the 
Fourteenth Amendment to the United States Constitution and Article 
I, Section 19 of the North Carolina Constitution. Plaintiff argues that 
such a holding violates equal protection rights in two ways: (1) by dis- 
criminating between working prisoners and nonworking prisoners, 
and (2) by discriminating between working prisoners and other 
employees. Plaintiff asserts that these are similarly situated classes of 
people and that such distinctions do not bear a rational relationship 
to a legitimate governmental interest and thus violate the Equal 
Protection Clause. We find this argument to be without merit. 


The principle of equal protection of the law is explicit in both the 
Fourteenth Amendment to the United States Constitution and Article 
I, Section 19 of the Constitution of North Carolina. S.S. Kresge Co. v. 
Davis, 277 N.C. 654, 660, 178 S.E.2d 382, 385 (1971). This principle 
requires that all persons similarly situated be treated alike. Plyler v. 
Doe, 457 U.S. 202, 216, 72 L. Ed. 2d 786, 798 (1982). Our courts use the 
same test as federal courts in evaluating the constitutionality of chal- 
lenged classifications under an equal protection analysis. Duggins v. 
N.C. State Bd. of CPA Examiners, 294 N.C. 120, 131, 240 S.E.2d 406, 
413 (1978). If the statute does not impact upon a suspect class or a 
fundamental right, it is necessary to show only that the classification 
created by the statute bears a rational relationship to some legitimate 
state interest. State ex rel. Util. Comm’n v. Carolina Util. Customers 
Ass'n, 336 N.C. 657, 681, 446 S.E.2d 332, 346 (1994). 
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Under the rational basis test, statutes “come before the Court 
with a presumption of validity.” In re Assessment of Use Taxes 
Against Village Publishing Corp., 312 N.C. 211, 221, 322 $.E.2d 155, 
162 (1984), appeal dismissed, 472 U.S. 1001, 86 L. Ed. 2d 710 (1985). 
The court “need only determine if the classification’s relation to the 
objectives sought by the General Assembly attains a minimum level of 
rationality. As long as there exist reasonable facts on which the legis- 
lature could have relied in creating the classification, we will not 
interfere with the legislature’s decision.” Powe v. Odell, 312 N.C. 410, 
414, 322 S.E.2d 762, 764 (1984) (emphasis added). Thus, a statutory 
classification survives this assault if it bears “ ‘some rational rela- 
tionship to a conceivable legitimate interest of government.” /n re 
Assessment, 312 N.C. at 221, 322 8.E.2d at 162 (quoting White v. Pate, 
308 N.C. 759, 766-67, 304 S.E.2d 199, 204 (1983)). 


Without regard to whether plaintiff has shown the classes des- 
ignated to be similarly situated, there are numerous legitimate gov- 
ernmental interests that are rationally addressed by the exclusive 
remedy effect of sections 97-13(c) and 97-10.1. Among them are: (1) 
suspending compensation to prisoners during incarceration because 
their needs are met by the State, (2) limiting the liability of the State 
in the same way as that of private employers by tying compensation 
to wages, and (3) protecting the exclusiveness of workers’ compen- 
sation as a remedy by treating work-injured prisoners the same as 
work-injured private employees. 


Furthermore, the differential impact between working and non- 
working prisoners mirrors the effect of workers’ compensation upon 
private individuals injured at work and those who are injured else- 
where. People injured at work are limited to workers’ compensation, 
whereas those injured elsewhere are excluded from workers’ com- 
pensation but can sue in tort. The United States Supreme Court and 
this Court have held that limiting avenues of remedy for workers 
through workers’ compensation is a valid exercise of the police 
power and does not violate the Constitution. Mountain Timber Co. 
v. Washington, 248 U.S. 219, 239, 61 L. Ed. 685, 697 (1917) (work- 
ers’ compensation “legislation which, in carrying out a public pur- 
pose, ... affects alike all persons similarly situated, is not within the 
[Fourteenth] Amendment”); Heavner v. Town of Lincolnton, 202 N.C. 
400, 162 S.E. 909, appeal dismissed, 287 U.S. 672, 77 L. Ed. 2d 579 
(1932). Just as the limiting of remedies is not violative of the 
Constitution with regard to differential treatment of work-injured and 
nonwork-injured citizens, likewise the limitation of remedies to 
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work-injured prisoners as opposed to nonwork-injured prisoners is 
not violative. 


Much of plaintiff's equal protection argument centers on the 
alleged insufficiency of the wage-based benefits an inmate receives. 
This argument is lacking in two respects. First, it fails to consider the 
value of the full benefits granted to an injured prisoner while incar- 
cerated and the benefits afforded under workers’ compensation after 
discharge over and above the wage benefit. While in prison, all of the 
inmate’s personal and medical needs are paid by the State. After dis- 
charge, workers’ compensation provides medical care and vocational 
training to prepare the worker for another job field. These medical 
and vocational benefits may, over the course of a lifetime, amount to 
far more than the $150,000 allowed under the Tort Claims Act for 
some prisoners. Some injured prisoners are better served under 
workers’ compensation, and some are not. However, this variance is 
not unique to prisoners; it applies equally to nonprisoners. As such, 
there is no equal protection violation. The plaintiff urges this Court to 
allow working prisoners to elect between workers’ compensation and 
tort. This would place them in a position not equal with the nonin- 
mate worker, but rather in a superior position. Such a result would be 
untenable. 


Second, plaintiff's argument ignores the fact that all employees/ 
workers receive differential wage benefits based on their earnings at 
the time of injury. Poorly paid workers get lower wage-based com- 
pensation payments than do better paid workers. The employee who 
unfortunately breaks his leg while working at a weekly Saturday-only 
job has his compensation calculated upon his average weekly wage 
from that job, not his regular forty-hour-a-week employment. See 
Joyner v. A.J. Carey Oil Co., 266 N.C. 519, 146 S.E.2d 447 (1966). This 
may create a hardship disparity, but it is the result of a statute that 
treats all persons so injured the same. This is hardly an equal protec- 
tion violation. By virtue of their choice to break the law, prisoners 
have placed themselves in the position of receiving a lower wage than 
they would be afforded in civil society. Thus, it is appropriate that 
they should bear the natural consequences of that decision in terms 
of workers’ compensation benefits. 


Finally, plaintiff asserts that the exclusivity provisions of the 
Workers’ Compensation Act in sections 97-13(c) and 97-10.1 contra- 
vene sound public policy by lowering the incentive for prisons to pro- 
vide safe working conditions for prisoners. We disagree with this 
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view. All other workers are restricted to workers’ compensation 
remedies, and there is no evidence that this leads to more dangerous 
working conditions. If anything, the guaranteed recovery increases 
the incentive for employers to be safe. Also, like all other employers, 
prisons are subject to regulatory oversight and the close scrutiny of 
advocacy groups concerned with such issues. Moreover, under 
Woodson v. Rowland, 329 N.C. 330, 407 S.E.2d 222 (1991), prisoners 
still have the right to sue the Department of Correction directly if mis- 
conduct rises to the level of generating a substantial certainty of 
injury to the worker. This provides protection against, and incentive 
not to create, dangerous working conditions for prisoners. 


For the above stated reasons, we conclude that the exclusive 
source of remedy for a prisoner injured while working is through the 
Workers’ Compensation Act, and accordingly we affirm the Court of 
Appeals. 


AFFIRMED. 


STATE OF NORTH CAROLINA v. RODERICK 8S. WILLIAMS, JR. 


No. 449A95 


(Filed 6 December 1996) 


1. Evidence and Witnesses § 1143 (NCI4th)— first-degree 
murder—hearsay statement of coconspirator 


The trial court did not err in a prosecution for first-degree 
murder and other offenses by allowing a witness to testify that 
she had heard defendant’s coconspirator, Robinson, tell defend- 
ant that “he wanted to get into something, rob a Quick Stop or do 
a white boy.” A hearsay statement of a coconspirator is admis- 
sible as an exception to the hearsay rule if the statement was 
made during the course of and in the furtherance of the conspir- 
acy, and a coconspirator’s statement may be admitted even before 
the State establishes a prima facie case of conspiracy condi- 
tioned upon the establishment of the elements of conspiracy 
before the close of the State’s evidence. Viewing the evidence in 
the light most favorable to the State and considering the wide lat- 
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itude allowed the State in proving conspiracy, this statement was 
made during the course of the conspiracy and in furtherance of 
its objectives. 


Am Jur 2d, Homicide § 346. 


Admissibility of statement by coconspirator under Rule 
801(d)(2)CE) of Federal Rules of Evidence. 44 ALR Fed. 
627. 


Admissibility as against conspirator of extrajudicial 
declarations of coconspirator—Supreme Court cases. 1 
L. Ed. 2d 1780. 


2. Homicide § 510 (NCI4th)— first-degree murder—presence 
at scene—requested instructions denied—instructions 
given sufficient 


There was no prejudicial error in a prosecution for first- 
degree murder, robbery, kidnapping, and other offenses by refus- 
ing to give defendant’s requested instructions on presence at the 
scene of the crimes. Although defendant contends that without 
his requested instruction the jury could have arrived at the con- 
clusion that defendant’s failure to intervene was enough to infer 
that defendant shared in an alleged coconspirator’s plan, the 
instructions given clearly required the jury to find not only that 
defendant was present at the scene of the crime but also that he 
possessed the requisite mens rea for each charge. Moreover, the 
court instructed on “mere presence” several times when the 
jury asked for reinstruction on several concepts throughout its 
deliberations. Given these instructions, a reasonable juror could 
not have concluded that defendant's failure to intervene was 
enough evidence for inferring that he shared in the coconspira- 
tor’s plan. 


Am Jur 2d, Conspiracy § 13; Homicide § 499. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 
ment imposing a sentence of life imprisonment entered by Gore, J., at 
the 17 January 1995 Criminal Session of Superior Court, Cumberland 
County, upon a jury verdict of guilty of first-degree murder. 
Defendant’s motion to bypass the Court of Appeals as to additional 
judgments was allowed 19 December 1995. Heard in the Supreme 
Court 9 September 1996. 
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Michael F! Easley, Attorney General, by John H. Watters, 
Special Deputy Attorney General, for the State. 


Malcolm Ray Hunter, Jr., Appellate Defender, by Staples 
Hughes, Assistant Appellate Defender, for defendant-appeilant. 


PARKER, Justice. 


Defendant was indicted for the first-degree murder of Erik R. 
Tornblom in violation of N.C.G.S. § 14-17 and was tried capitally. The 
jury first found defendant not guilty of premeditated murder, guilty of 
felony murder based on robbery with a firearm, guilty of first-degree 
kidnapping, not guilty of robbery with a firearm, guilty of possession 
of a weapon of mass destruction, guilty of possession of a stolen. vehi- 
cle, and not guilty of felonious larceny. The trial court informed the 
jury that the court believed the verdict was inconsistent and sent the 
jury back for further deliberations on the verdicts of guilty of felony 
murder and not guilty of robbery with a firearm. After further delib- 
eration, the jury found defendant guilty of first-degree murder under 
the felony murder rule and guilty of robbery with a firearm. Following 
a capital sentencing proceeding, the jury recommended that defend- 
ant be sentenced to life imprisonment; and the trial court entered 
judgment accordingly. The trial court also sentenced defendant to 
consecutive terms of imprisonment for the convictions of first-degree 
kidnapping, possession of a stolen vehicle, and possession of a 
weapon of mass destruction. The trial court arrested judgment on the 
conviction for robbery with a firearm, the underlying felony support- 
ing the first-degree felony murder conviction. 


At trial the State’s evidence tended to show that on 20 June 1991, 
Marcus Robinson (sometimes referred to as Marcus Green) went to 
Michelle Lilly’s home in Topeka Heights Apartments to obtain a gun. 
Later that afternoon Lilly saw Robinson and defendant together at the 
park in Topeka Heights. Lilly heard Robinson tell defendant that he 
“wanted to get into something, rob a Quick Stop or do a white boy.” 


James Lloyd Casey was the midnight clerk at a Quick Stop con- 
venience store located in Fayetteville, North Carolina. During the 
early morning hours of 21 June, Casey recalled a young man with 
blonde hair coming into the store and asking for change. Casey later 
identified the young man as the victim, Erik Tornblom. 


Shortly after the victim left the store, two young black males 
entered. One man stood by the door while the other man walked 
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around inside the store. The two men had a brief conversation and 
then left. Casey observed them conversing with the driver of an auto- 
mobile in the store parking lot. The two men got into the automobile 
with the driver and left the premises. Casey identified one of the men 
as defendant. 


Later that morning Lilly observed defendant and Robinson dri- 
ving a small gray automobile. Defendant and Robinson told Lilly that 
the automobile was a “beamer car,” a car that is loaned out in 
exchange for drugs. At trial Lilly identified the victim’s automobile as 
the car she saw the two men driving on 21 June. 


On the morning of 21 June, George Ward looked out his bedroom 
window and saw defendant get out of a car and wipe off the steering 
wheel, dash, and door handle with a rag. Defendant then walked away 
from the car. Ward recognized defendant as a student at his school. 
Ward told his mother what he had seen, and she notified the police. 
The car was later determined to belong to the victim. 


Bruce Townsend discovered the victim’s body on the morning of 
21 June on the premises of the Davis Forklift Company. Dr. Gerald 
Franklin Wolford, a pathologist, testified that the victim died as the 
result of a gunshot wound to the left side of the face. 


Defendant gave a statement to Officer Michael Ballard, a sergeant 
with the Fayetteville Police Department. In his statement defendant 
recounted the events of 20 and 21 June as follows: At approximately 
11:20 p.m. on 20 June, defendant went with Robinson to Robinson’s 
trailer. Robinson had a gun and was showing it off. Robinson told 
“Reggie,” who was also at the trailer, that he and defendant “were 
going for a walk.” Reggie encouraged Robinson not to take the gun 
with him, but Robinson “must have” taken the gun anyway. 


Robinson and defendant walked to three local Quick Stop stores 
before they found one that was open. They bought some candy and 
then sat down for a few minutes. When they got up to leave, they 
noticed a man driving up in a “gray and blue-ish” automobile. 
Robinson asked the man for a ride, and Robinson and defendant got 
into the car. Defendant thought they were going to Topeka Heights, so 
he gave the victim directions to that area. However, Robinson pulled 
out a gun, held it to the young man’s neck, and directed the man to 
proceed in a different direction. They ultimately arrived in the area 
later identified as the Davis Forklift Company. Robinson told the vic- 
tim to get out of the car. The victim was opening his door slowly, so 
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Robinson told defendant to open the door. Defendant went around to 
the driver’s side of the car, but the victim had already gotten out of 
the car. Robinson ordered the victim onto the ground and shot the 
victim while he pleaded for his life. Defendant ran from the scene, but 
Robinson followed him in the victim’s car and convinced him to get 
in. Robinson and defendant drove the car to a nearby park. They got 
out of the car and walked around for a while. While they were walk- 
ing, Robinson took the contents out of the victim’s wallet and threw 
the wallet into a drain. After using the car to pick up a grill that 
defendant had to return, the two men ultimately parked the car ata 
gas station and walked back to Robinson’s trailer and went to sleep. 
When defendant woke up he “walked by the car with the keys and 
went home.” Defendant later returned to the car and moved it to 
another location. After defendant moved the car one time, he went 
back and moved the car again before going home. The car was recov- 
ered a quarter of a mile from defendant’s residence, and the victim’s 
car keys were recovered from defendant's residence. 


Defendant presented no evidence at trial. 


[1] Defendant brings forward two assignments of error. Defendant 
first alleges the trial court erred in allowing Michelle Lilly to testify 
that she heard Robinson tell defendant that “he wanted to get into 
something, rob a Quick Stop or do a white boy.” Defendant contends 
that this statement constituted inadmissible hearsay. Assuming 
arguendo that the statement was admitted for the truth of the matter 
asserted and not for a nonhearsay purpose, we, nevertheless, con- 
clude its admission was not error. 


Pursuant to N.C.G.S. § 8C-1, Rule 801(d)(E), a hearsay statement 
of a defendant’s coconspirator is admissible as an exception to the 
hearsay rule if the statement was made during the course and in fur- 
therance of the conspiracy. In order for the statements or acts of a 
coconspirator to be admissible, there must be a showing that a con- 
spiracy existed and that the acts or declarations were made by a party 
to it and in pursuance of its objectives while the conspiracy was 
active, that is, after it was formed and before it ended. State v. Tilley, 
292 N.C. 132, 188, 232 $.E.2d 433, 438 (1977). The proponents must 
establish a prima facie case of conspiracy without relying on the dec- 
laration sought to be admitted. Jd. 


Defendant alleges the evidence in the instant case does not make 
out a prima facie showing of conspiracy. He argues that the trial 
court improperly considered the statement at issue when determining 
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whether the State had established the required showing of a conspir- 
acy. Defendant also argues that even if the State had established a 
prima facie case of conspiracy, the statement at issue was made 
prior to the existence of any conspiracy established by the evidence. 


Trial courts are allowed wide latitude in determining the order in 
which pertinent facts are offered in evidence to prove the forma- 
tion of a criminal conspiracy. Tilley, 292 N.C. 132, 139, 232 S.E.2d 433, 
438-39. A coconspirator’s statement may be admitted even before the 
State establishes a prima facie case of conspiracy conditioned upon 
the establishment of the elements of conspiracy before the close of 
the State’s evidence. Id. at 138-39, 232 S.E.2d at 438-39. Furthermore, 
in determining the sufficiency of the evidence of conspiracy, the evi- 
dence is considered in the light most favorable to the State. State v. 
Withers, 111 N.C. App. 340, 432 S.E.2d 692, disc. rev. denied, 335 N.C. 
180, 438 S.E.2d 207 (1993). The State’s burden of proof is to produce 
evidence sufficient to permit the jury to find the existence of a con- 
spiracy, but the State is not required to produce evidence sufficient to 
compel! the jury to find a conspiracy. State v. Morris, 102 N.C. App. 
541, 402 S.E.2d 845 (1991); State v. Cotton, 102 N.C. App. 938, 401 
S.E.2d 376, appeal dismissed and disc. rev. denied, 329 N.C. 501, 407 
S.E.2d 543 (1991). 


In the instant case defendant’s statement to the investigating offi- 
cer showed that defendant and Robinson went to three Quick Stops 
before they found one open. James Casey testified that when defend- 
ant and Robinson came into the store, defendant stood by the door 
while Robinson walked around. When customers came into the store, 
defendant and Robinson conversed and then left. Casey saw both 
defendant and Robinson approach the victim and get into the victim's 
car. Just before the murder defendant responded to Robinson’s com- 
mand to open the door when the victim did not open it fast enough. 
Defendant moved the victim’s car several times and was seen wiping 
the steering wheel and door handle. This evidence, viewed in the light 
most favorable to the State, is sufficient to meet the State’s burden to 
produce evidence sufficient to permit the jury to find the existence of 
a conspiracy. 


In State v. Mahaley this Court recognized the inherent difficulty 
in proving the formation of a conspiracy and determining the exact 
moment the conspiracy was formed. State v. Mahaley, 332 N.C. 583, 
423 S.E.2d 58 (1992), cert. denied, —— U.S. —,, 180 L. Ed. 2d 649 
(1995). “While a prima facie showing of the existence of a conspiracy 
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must be established independently of the statements sought to be 
admitted, the trial court may use such statements in establishing the 
times when the conspiracy was entered and terminated.” Jd. at 594, 
423 S.E.2d at 65. Viewing the evidence in the light most favorable to 
the State and considering the wide latitude allowed the State in prov- 
ing conspiracy, we conclude that Robinson’s statement was made dur- 
ing the course of the conspiracy and in furtherance of its objectives. 
Thus, the trial court properly admitted the statement. 


[2] Defendant next contends the trial court erred by refusing to give 
his requested instructions on defendant’s presence at the scene of the 
crimes. During the charge conference, defendant submitted a request 
for a charge concerning “mere presence” as follows: 


The mere presence of [defendant] at the site of where Erik 
Tornblom was killed at the time of his killing does not make him 
guilty of any crime. This is so even though he may have been 
aware the crime was being committed and made no effort to pre- 
vent the crime. 


To find someone guilty who does not actually participate in 
the commission of a crime guilty of that crime, there must be evi- 
dence proving beyond a reasonable doubt that he intended for the 
crime or crimes to be committed, that he by word or deed gave 
active encouragement to the perpetrator of the crime, and was 
present to knowingly lend assistance to the accomplishment of 
the crime or crimes, if necessary, and made this known to the 
actual perpetrator. 


If the evidence is merely that the defendant was present dur- 
ing the commission of the offense, this is not sufficient for you to 
find him guilty. In order for you to find him guilty, the State by its 
evidence must convince you beyond a reasonable doubt that the 
defendant intended that crimes be committed against Erik 
Tornblom and that he gave active encouragement to the perpe- 
trator or made it known he was ready to do so. If the evidence 
merely proves that he was present during the commission of the 
crime or crimes, then you must find the defendant not guilty. 


The trial judge declined to give the requested instruction and stated 
that he would “probably put one sentence in that the mere presence 
of [defendant] at the site of the murder of Erik Tornblom or at the site 
of where Erik Tornblom was killed at the time of the killing does not 
make him guilty of any crime.” Later in the charge conference, the 
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defense submitted a proposed written instruction within the instruc- 
tions on felony murder which in part recapitulated the requested and 
denied instruction on presence. The trial court again declined to 
adopt the requested language on presence. 


Defendant contends that the primary issue for the jury in this 
case was the significance of defendant’s presence at the scene of the 
crimes committed by Robinson. Defendant asserts that his requested 
instruction would have clarified the meaning of “acting in concert” on 
the facts of this case. He argues that absent his requested instruction, 
the jury could have arrived at the conclusion that defendant’s failure 
to intervene was enough evidence for inferring that he shared in 
Robinson’s plan. We do not agree. 


The trial court stated in its instructions on premeditation and 
deliberation that defendant must have acted together with Robinson 
with a common purpose to kill the victim and must have himself 
formed a specific intent to kill the victim after premeditation and 
deliberation. The trial judge began his instructions on first-degree 
murder on the theory of premeditation and deliberation as follows: 


Now, in order to convict the defendant of murder in the first 
degree under a theory of malice, premeditation and deliberation 
the State is required to prove from the evidence beyond a rea- 
sonable doubt that [defendant] acted together with Marcus 
Robinson with a common purpose to kill Erik Tornblom, and that 
{defendant] himself had formed a specific intent to kill Erik 
Tornblom after premeditation and deliberation. 


The trial judge later expanded upon the instruction by adding that 
presence alone was not enough to find defendant guilty of any crime. 
The court’s instruction was as follows: 


I further instruct you, Ladies and Gentlemen, that the pres- 
ence of [defendant] at the site of where Erik Tornblom was killed 
at the time of Erik Tornblom’s killing does not alone make 
[defendant] guilty of any crime. 


I further charge that for the defendant to be guilty under a 
theory of premeditation and deliberation, the State must prove 
from the evidence and beyond a reasonable doubt that [defend- 
ant] himself formed the specific intent to kill and, in fact, pre- 
meditated and deliberated the act, and that thereafter Marcus 
Robinson, acting in concert with [defendant] in a{] common pur- 
pose to kill Erik Tornblom, unlawfully killed Erik Tornblom. If 
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you are not convinced of these things, then you must find 
[defendant] not guilty on the theory of premeditation and delib- 
eration. 


The trial judge then instructed the jury on the theory of felony mur- 
der based on acting in concert. The trial court explained acting in 
concert as follows: 


Now, Ladies and Gentlemen, for a person to be guilty of a 
crime it is not necessary that he himself do all of the acts neces- 
sary to constitute the crime. If two or more persons acted 
together with a common purpose to commit robbery with a 
firearm and are actually or constructively present at the time the 
crime is committed, each of them is held responsible for the acts 
of the others done in the commission of robbery with a firearm. 


However, again I instruct you that the presence of a defend- 
ant at the scene of a crime does not alone make a defendant guilty 
of any crime. 


These instructions clearly required the jury to find not only that 
defendant was present at the scene of the crime but also that he pos- 
sessed the requisite mens rea for each charge. 


The jury asked for reinstruction on several concepts throughout 
its deliberations. During these reinstructions the trial court instructed 
on “mere presence” several additional times. The trial court’s instruc- 
tions emphasized to the jury that (i) defendant must have acted 
together with Robinson in pursuit of a common plan to kill the victim 
and must have himself formed the specific intent to kill the victim 
after premeditation and deliberation, or Gi) defendant must have 
acted together with Robinson in pursuit of a common plan to commit 
robbery with a firearm. Given these instructions, a reasonable juror 
could not have concluded that defendant’s failure to intervene was 
enough evidence for inferring that he shared in Robinson’s plan. 
Thus, defendant cannot show that he was prejudiced by the trial 
court's refusal to give his requested instruction. This assignment of 
error is overruled. 


For the foregoing reasons we hold that defendant’s trial was free 
from prejudicial error. 


NO ERROR. 
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STATE OF NORTH CAROLINA v. MICHAEL ANTHONY BARNES 


No. 74PA96 
(Filed 6 December 1996) 


Larceny § 147 (NCI4th)— larceny from the person—insuffi- 
cient evidence 
The evidence did not support defendant’s conviction of lar- 
ceny from the person where it tended to show that defendant 
removed a bank bag containing money from below the cash reg- 
ister in a kiosk at a shopping mall and hid it under his shirt while 
the victim was in a store twenty-five to thirty feet from the kiosk, 
that the victim confronted defendant while he was in the kiosk, 
and that defendant left the kiosk before the victim discovered 
that the bank bag was missing, since the crime of larceny was 
completed when defendant removed the bank bag from below the 
cash register, and the bank bag was not in the immediate pres- 
ence of and under the protection or control of the victim at the 
time of the taking. The case is remanded for entry of judgment as 
upon a conviction of nonfelonious larceny because the jury found 
all of the elements of the submitted lesser included offense of 
nonfelonious larceny and defendant concedes that he committed 
nonfelonious larceny. 


Am Jur 2d, Larceny §§ 54, 55. 


What constitutes larceny “from a person.” 74 ALR3d 
271. 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 121 N.C. App. 503, 466 S.E.2d 
294 (1996), vacating a judgment entered upon defendant’s conviction 
of larceny from the person by Eagles, J., on 13 January 1995 in 
Superior Court, Guilford County, and remanding for entry of judg- 
ment of misdemeanor larceny. Heard in the Supreme Court 17 
October 1996. 


Michael F| Easley, Attorney General, by Mabel Y. Bullock, 
Special Deputy Attorney General, for the State-appellant. 


Robert H. Edmunds, Jr., for defendant-appellee. 
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ORR, Justice. 


The State’s evidence tended to show that on 11 July 1994, James 
Morana was working alone at the House of Eyes, a freestanding kiosk 
in the business of selling sunglasses and optical frames, located in a 
Greensboro shopping mall. The kiosk was approximately fifteen feet 
by twenty feet in area and consisted of cabinets and display areas 
which enclosed all four sides except for one small entryway. At 
approximately 8:40 p.m., Morana left the kiosk to talk to a salesper- 
son in a neighboring shop about twenty-five to thirty feet away. 
Another salesperson from the neighboring shop subsequently alerted 
Morana that someone had entered his kiosk. 


Morana immediately returned to his kiosk and saw defendant 
behind the cash register, in the process of standing up from a 
crouched position. When Morana questioned him, defendant said that 
he was looking for sunglasses and denied any wrongdoing. Morana 
testified, “I told him I was going to look underneath my counter and 
see if he had taken anything he wasn’t supposed to because I knew I 
had a bank bag stored under there.” When Morana stepped past 
defendant and looked under the counter, defendant began to walk out 
of the kiosk. Immediately upon looking, Morana discovered that the 
bank bag, which contained approximately $50.00 in cash and an unde- 
posited check, was missing. 


Morana followed defendant toward the mall exit and asked him to 
stop and return the bank bag. After catching up with defendant at the 
exit, Morana again asked for the bag. Defendant denied having the 
bag. However, Morana saw a bulge under defendant’s shirt, grabbed 
the shirt, and saw the bank bag. Defendant attempted to hit Morana 
and exited the mall. A mall security officer saw defendant run to his 
car and drive away. Defendant was later identified through his license 
plate number. A detective left a message for defendant, and defendant 
called the detective and arranged to meet him at the magistrate’s 
office, where he was arrested. 


At trial, the court submitted four possible verdicts to the jury: (1) 
guilty of common law robbery, (2) guilty of larceny from the person, 
(3) guilty of nonfelonious larceny, and (4) not guilty. The jury 
returned a verdict of guilty of larceny from the person. Defendant 
thereafter pleaded guilty to being a habitual felon, but appealed, 
alleging that the trial court erred in denying his motion to dismiss the 
charge of larceny from the person because of the insufficiency of the 
evidence. The Court of Appeals held that although the evidence sup- 
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ported the charge of misdemeanor or nonfelonious larceny, the evi- 
dence was insufficient to support the charge of larceny from the 
person. We agree. 


“The motion to dismiss must be allowed unless the State presents 
substantial evidence of each element of the crime charged.” State v. 
Davis, 340 N.C. 1, 11, 455 S.E.2d 627, 632, cert. dented, —— U.S. —-, 
133 L. Ed. 2d 83 (1995). What constitutes substantial evidence is a 
question of law for the court. State v. Vause, 328 N.C. 231, 236, 400 
S.E.2d 57, 61 (1991). To be “substantial,” evidence must be “existing 
and real, not just seeming or imaginary.” State v. Earnhardt, 307 N.C. 
62, 66, 296 S.E.2d 649, 652 (1982). “In evaluating a motion to dismiss, 
the trial court must consider the evidence in the light most favorable 
to the State, allowing every reasonable inference to be drawn there- 
from.” State v. Davis, 340 N.C. at 12, 455 S.E.2d at 632. However, even 
when viewed in the light most favorable to the State, the evidence in 
the case before us does not support the charge of larceny from the 
person. 


This Court recently addressed the crime of larceny from the per- 
son in State v. Buckom, 328 N.C. 313, 401 S.E.2d 362 (1991). We noted 
that because the North Carolina General Statutes do not define the 
phrase “from the person’ as it relates to larceny, the common law def- 
inition controls. /d. at 317, 401 S.E.2d at 364 (citing State v. Massey, 
273 N.C. 721, 161 S.E.2d 103 (1968)). We quoted with approval from 
the common law description of “from the person”: 


Property is stolen “from the person,” if it was under the pro- 
tection of the person at the time. Property attached to the person 
is under the protection of the person even while he is asleep. And 
the word “attached” is not to be given a narrow construction in 
this regard. It will include property which is being held in the 
hand, or an earring affixed to the ear, or a chain around the neck, 
or anything in the pockets of clothing actually on the person’s 
body at the moment. Moreover, property may be under the pro- 
tection of the person although not actually “attached” to him. 
Thus if a man carrying a heavy suitcase sets it down for a moment 
to rest, and remains right there to guard it, the suitcase remains 
under the protection of his person. And if a jeweler removes sev- 
eral diamonds and places them on the counter for the inspection 
of a customer, under the jeweler’s eye, the diamonds are under 
the protection of the person. On the other hand, one who is 
asleep is not actually protecting property merely because it is in 
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his presence. Taking property belonging to a sleeping person, and 
in his presence at the time, is not larceny from the person unless 
the thing was attached to him, in the pocket of clothing being 
worn by him, or controlled by him at the time in some equivalent 
manner. 


Rollin M. Perkins & Ronald N. Boyce, Criminal Law 342-43 (8d ed. 
1982) (footnotes omitted), quoted in part in State v. Buckom, 328 
N.C. at 317-18, 401 S.E.2d at 365. The crime of larceny from the per- 
son is regularly understood to include the taking of property “from 
one’s presence and control.” Jd. Thus, for larceny to be “from the per- 
son,” the property stolen must be in the immediate presence of and 
under the protection or control of the victim at the time the property 
is taken. Id.; State v. Buckom, 328 N.C. at 317-18, 401 S.E.2d at 365. 


The question before us is whether the bank bag was in the imme- 
diate presence of and under the protection or control of Morana at 
the time the property was taken. The Court of Appeals held that the 
crime of larceny was completed when defendant removed the bank 
bag and hid it under his shirt, and because at that time, Morana was 
absent and the bag was left unprotected, the larceny of the bank bag 
was not from Morana’s person. The State argues that the crime was 
not complete when defendant hid the bank bag under his shirt, but 
instead formed a “continuous transaction” which included Morana’s 
subsequent confrontations with defendant. 


However, the State relies on cases involving armed robbery, 
rather than larceny. See State v. Hope, 317 N.C. 302, 345 S.E.2d 361 
(1986); State v. Hall, 305 N.C. 77, 286 S.E.2d 552 (1982), overruled on 
other grounds by State v. Diaz, 317 N.C. 545, 346 S.E.2d 488 (1986); 
State v. Lilly, 32 N.C. App. 467, 232 $.E.2d 495, disc. rev. denied, 292 
N.C. 643, 235 S.E.2d 64 (1977). “‘[T]he exact time relationship, in 
armed robbery cases, between the violence and the actual taking is 
unimportant as long as there is one continuing transaction amounting 
to armed robbery with the elements of violence and of taking so 
joined in time and circumstances as to be inseparable.” State v. 
Hope, 317 N.C. at 305-06, 345 S.E.2d at 363-64 (quoting State v. Lilly, 
32 N.C. App. at 469, 232 S.E.2d at 496-97). The case at bar is distin- 
guishable because it deals with larceny rather than armed robbery. As 
explained in State v. Sumpter, 318 N.C. 102, 347 8.E.2d 396 (1936): 


For purposes of larceny the element of taking is complete in 
the sense of being satisfied at the moment a thief first exercises 
dominion over the property. See State v. Carswell, 296 N.C. 101, 
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249 §.E.2d 427 (1978) [(the slightest taking and movement of 
property with the intent to permanently deprive the owner of 
the property is sufficient to constitute the crime of larceny)]. For 
purposes of robbery the taking is not over until after the thief 
succeeds in removing the stolen property from the victim’s 
possession. 


State v. Sumpter, 318 N.C. at 111, 347 S.E.2d at 401. 


Therefore, the crime of larceny was completed when defendant 
removed the bank bag from below the cash register. Whether this 
constituted nonfelonious larceny or larceny from the person depends 
on whether the bank bag was in the immediate presence of and under 
the protection or control of Morana at the time of the taking. “The 
reason the crime of larceny from a person is afforded special consid- 
eration is to protect the person or immediate presence of the victim 
from invasion.” 50 Am. Jur. 2d Larceny § 54 (1995). 


In State v. Buckom, 328 N.C. 318, 401 S.E.2d 362, this Court held 
that the evidence supported a conviction for larceny from the person 
where the defendant openly took money from a cash register drawer 
while the clerk was making change for him out of the same drawer. 
Such action clearly constituted an invasion of the victim’s person or 
immediate presence. In State v. Lee, 88 N.C. App. 478, 368 S.E.2d 656 
(1988), the Court of Appeals held that the evidence did not support a 
conviction for larceny from the person where the defendant secretly 
took the victim’s purse from her unattended grocery cart while she 
was four to five steps away, looking for an item in the grocery store. 
Such action did not constitute an invasion of the victim’s person or 
immediate presence. The facts of the case at bar are more analogous 
to those of State v. Lee than State v. Buckom. 


In the case at bar, defendant secretly removed the bank bag from 
below the cash register, and his actions did not constitute an invasion 
of the victim’s person or immediate presence. When defendant 
entered the kiosk and removed the bank bag from below the cash reg- 
ister, the kiosk was empty, and the bag was unprotected. Morana was 
twenty-five to thirty feet away from the kiosk, at another shop. At that 
time, the bag was not in the immediate presence of or under the pro- 
tection or control of Morana. Morana became aware that defendant 
had entered the kiosk only after being alerted by a salesperson at 
another shop, and defendant left the kiosk before Morana discovered 
that the bank bag was missing. 


IN THE SUPREME COURT 151 


ISENHOUR v. UNIVERSAL UNDERWRITERS INS. CO. 
[345 N.C. 151 (1996)] 


Because the evidence was insufficient to support a finding that 
the bank bag was in the immediate presence of and under the protec- 
tion or control of Morana at the time of the taking, the bag was not 
taken “from the person” of Morana. Therefore, the trial court erred in 
denying defendant’s motion to dismiss the charge of larceny from the 
person, and the judgment for larceny from the person while being a 
habitual felon should be vacated. As the Court of Appeals correctly 
concluded, because the jury found all of the elements of the submit- 
ted lesser included offense of nonfelonious larceny and because 
defendant concedes that he committed nonfelonious larceny, the case 
should be remanded for entry of judgment as upon a conviction of 
nonfelonious larceny. For the foregoing reasons, we affirm the deci- 
sion of the Court of Appeals. 


AFFIRMED. 


DALLAS L. ISENHOUR, anpD wIFE, SANDRA K. ISENHOUR v. UNIVERSAL UNDER- 
WRITERS INSURANCE COMPANY, anp UNIVERSAL UNDERWRITERS GROUP 


No. 181PA96 
(Filed 6 December 1996) 


1. Pleadings § 369 (NCI4th)— motion to amend answer--new 
defenses—denial not abuse of discretion 
The trial court did not abuse its discretion by denying defend- 
ant fleet insurer’s motion to amend its answer to interpose two 
new defenses where the motion was filed more than five years 
after the complaint was filed; the trial court based its decision on 
undue delay and undue prejudice; and there was no merit to 
defendant’s contention that one of the new defenses was created 
by a Court of Appeals decision and was unknown to it. N.C.G.S. 
§ 1A-1, Rule 15(a). 


Am Jur 2d, Pleading §§ 306 et seq. 


2. Insurance § 510 (NCI4th)— rejection of UIM coverage— 
denial of amendment of answer—UIM coverage equal to 
liability coverage 

Where the trial court did not abuse its discretion in denying 
defendant fleet insurer’s motion for leave to amend its answer to 
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allege that the insured had rejected UIM coverage, the amount of 
the UIM coverage available under the fleet policy is equal to the 
liability coverage limit of the policy. N.C.G.S. § 20-279.21(b)(4). 


Am Jur 2d, Automobile Insurance §§ 304 et seq. 


Construction of statutory provision governing rejec- 
tion or waiver of uninsured motorist coverage. 55 ALR3d 
216. 


3. Insurance § 530 (NCI4th)— UIM coverage—settlement 
with excess insurer—primary insurer not entitled to credit 


Where a fleet policy issued to plaintiff's employer provided 
primary UIM coverage and plaintiff's personal automobile policy 
provided excess UIM coverage for an accident while plaintiff was 
operating a vehicle owned by the employer, plaintiff settled for 
$25,000 under the UIM portion of his personal (excess) policy, 
plaintiff obtained a $750,000 judgment against the tortfeasor, and 
the UIM coverage available under the fleet policy is $2,000,000, 
the fleet insurer is not entitled to a credit for the $25,000 settle- 
ment received by plaintiff from his personal (excess) automobile 
insurer since the excess insurer was not yet required to pay any 
of its UIM coverage because the policy limit of the primary cov- 
erage had not been met. 


Am Jur 2d, Automobile Insurance §§ 388-417. 


Uninsured motorist insurance: Reduction of coverage 
by amounts payable under medical expense insurance. 24 
ALR3d 1353. 


Uninsured motorist coverage: Validity and effect of 
policy provision purporting to reduce coverage by 
amount paid under workmen’s compensation law. 24 ALR3d 
1369. 


Uninsured and underinsured motorist coverage: 
Recoverability, under uninsured or underinsured motorist 
coverage, of deficiencies in compensation afforded injured 
party by tortfeasor’s liability coverage. 24 ALR4th 13. 


On discretionary review pursuant to N.C.G.S. § 7A-31 prior to a 
determination by the Court of Appeals of a partial judgment for plain- 
tiff Dallas L. Isenhour and an order denying defendants’ motion to 
amend their answer entered by Ferrell, J.. on 2 February 1996 in 
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Superior Court, Catawba County. Heard in the Supreme Court 
14 October 1996. 


Pritchett, Cooke & Burch, by David J. Irvine, Jr; and Lovekin 
& Ingle, PA, by Stephen L. Lovekin, for plaintiff-appellees. 


Petree Stockton, L.L.P., by James H. Kelly, Jr, and Susan H. 
Boyles, for defendant-appellants. 


FRYE, Justice. 


This case is again before this Court following remand to, and rul- 
ings by, the superior court pursuant to our opinion in /senhcur v. 
Universal Underwriters Ins. Co., 341 N.C. 597, 461 S.E.2d 317 (1995) 
Usenhour I). We conclude that the superior court did not abuse its 
discretion in denying defendants’ motion to amend their answer and 
did not err in entering partial summary judgment for plaintiff Dallas 
Isenhour. 


On 29 April 1989, plaintiff Dallas Isenhour was seriously injured 
when the vehicle he was operating was involved in a collision with a 
vehicle driven by Willie Kate Clark. The vehicle Mr. Isenhour was 
operating was owned by his employer, Far East Motors, Inc. (Far East 
Motors), and was a covered automobile under a multiple-coverage 
fleet insurance policy purchased by Far East Motors and issued by 
defendants, Universal Underwriters Insurance Company and 
Universal Underwriters Group (Universal). On 12 March 1990, Dallas 
and Sandra Isenhour instituted an action against Willie Kate Clark for 
damages for personal injuries sustained in the accident. At the time of 
the accident, both Clark and the Isenhours were insured by 
Nationwide Mutual Insurance Company (Nationwide) under nonfleet 
personal automobile insurance policies. On 11 July 1991, Nationwide 
paid to the Isenhours $50,000, the per-person liability limit under the 
Clark policy. Additionally, the Isenhours settled for $25,000 under the 
underinsured motorist (UIM) portion of their Nationwide policy. 


On 10 March 1992, the trial court entered judgment in the under- 
lying action against Ms. Clark in the amount of $750,000 for 
My. Isenhour and $150,000 for Mrs. Isenhour. On 8 June 1992, plain- 
tiffs filed this suit against Universal in an attempt to collect their judg- 
ment pursuant to the UIM provisions of the fleet policy issued to 
My. Isenhour’s employer, Far East Motors. Universal filed its answer 
on 23 July 1992, denying liability. Universal moved for summary judg- 
ment, and on 10 November 1992, the trial court granted summary 
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judgment in favor of Universal and dismissed the Isenhours’ claims. 
The Court of Appeals affirmed. Jsenhour v. Universal Underwriters 
Ins. Co., 1138 N.C. App. 152, 487 S.E.2d 702 (1993). On discretionary 
review, we reversed the decision of the Court of Appeals and 
remanded the case for further proceedings consistent with our opin- 
ion. Isenhour I, 341 N.C. 597, 461 S.E.2d 317. 


On 21 November 1995, Universal filed a motion for an order dis- 
missing the claim of plaintiff Sandra Isenhour in conformity with the 
decision of this Court in Isenhour I. Judge Forrest A. Ferrell allowed 
this motion in a judgment signed 2 February 1996, and this matter is 
not before us on this appeal. 


Also on 21 November 1995, Universal filed a motion pursuant to 
N.C.G.S. § LA-1, Rule 15(a) to amend its answer to interpose two new 
defenses: (1) that a selection/rejection of UIM coverage limits 
Universal’s liability to $60,000 per person, and (2) that plaintiff Dallas 
Isenhour executed a release of the tort-feasor that bars recovery 
against Universal. On 12 December 1995, plaintiffs filed a motion in 
the cause seeking a judgment against Universal relying, inter alia, on 
the decision of this Court in Isenhour I. 


On 2 February 1996, Judge Ferrell entered an order denying 
Universal’s motion to amend its answer and entered partial judgment 
in favor of plaintiff Dallas Isenhour for $700,000 plus interest and 
costs. Universal appealed from these rulings. On 12 June 1996, this 
Court allowed plaintiffs’ and Universal’s petitions for discretionary 
review prior to determination by the Court of Appeals. 


[1] The first issue on this appeal is whether the trial court erred in 
denying Universal’s motion for leave to amend its answer to interpose 
two new defenses. Universal moved to amend its answer pursuant to 
Rule 15(a) of the North Carolina Rules of Civil Procedure. 


In situations where a party has no right to amend because of the 
time limitations in Rule 15(a), an amendment may nevertheless be 
made by leave of court or by written consent of the adverse party. 
N.C.G.S. § 1A-1, Rule 15(a) (1990). “A motion to amend is addressed 
to the [sound] discretion of the trial court. Its decision will not be 
disturbed on appeal absent a showing of abuse of discretion.” Henry 
v. Deen, 310 N.C. 75, 82, 310 S.E.2d 326, 331 (1984). However, leave 
to amend “shall be freely given when justice so requires.” N.C.G.S. 
§ LA-1, Rule 15(a). “Although the spirit of the North Carolina Rules of 
Civil Procedure is to permit parties to proceed on the merits without 
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the strict and technical pleadings rules of the past, the rules still pro- 
vide some protection for parties who may be prejudiced by liberal 
amendment.” Henry, 310 N.C. at 82, 310 S.E.2d at 331. “Among proper 
reasons for denying a motion to amend are undue delay by the mov- 
ing party and unfair prejudice to the nonmoving party.” News & 
Observer Publishing Co. v. Poole, 330 N.C. 465, 485, 412 S.E.2d 7, 19 
(1992). 


In the instant case, the trial court articulated clear reasons for 
denying Universal’s motion to amend its answer: undue delay and 
undue prejudice. Universal concedes that the denial of its motion to 
amend was within the discretion of the trial court since it had no right 
to amend its answer as a matter of course and plaintiffs did not con- 
sent to the amendment. 


Upon careful consideration, we conclude that the trial court did 
not abuse its discretion by denying Universal’s motion to amend its 
answer to interpose the two new defenses. The motion to amend 
Universal’s answer was filed initially, in this Court, more than five 
years after the complaint in the instant action was filed. See 
Isenhour I, 341 N.C. at 606 n.2, 461 S.E.2d at 322 n.2 (This Court 
denied [Universal’s] motion, made for the first time in this Court, to 
amend the record on appeal by introducing evidence of a purported 
rejection of [UIM] coverage by Far East Motors.”). We further con- 
clude that the trial court did not abuse its discretion by denying 
Universal’s motion to amend its answer to allege plaintiff Dallas 
Isenhour’s release of the tort-feasor as a defense. We do not accept 
Universal’s contention that the defense was created by the Court of 
Appeals in Spivey v. Lowery, 116 N.C. App. 124, 446 S.E.2d 835, disc. 
rev. denied, 338 N.C. 312, 452 S.E.2d 312 (1994), and for that reason 
was unknown to Universal prior to 1994. Indeed, the Court of Appeals 
addressed this defense in the context of a UM/UIM claim in 
Buchanan v. Buchanan, 83 N.C. App. 428, 350 S.E.2d 175 (1986), 
disc. rev. denied, 319 N.C. 224, 353 S.E.2d 406 (1987). We have care- 
fully reviewed Universal's contentions under the circumstances pre- 
sented and find no abuse of discretion by the trial court in denying 
Universal’s motion to amend its answer. 


The next issue on this appeal is whether the trial court erred in 
entering a $700,000 judgment against Universal in favor of plaintiff 
Dallas Isenhour. Universal argues that the purported selection/rejec- 
tion form signed by the President of Far East Motors limited its lia- 
bility under the Far East Motors’ policy to $60,000 in UIM coverage. 
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[2] “Under N.C.G.S. § 20-279.21(b)(4), the UIM coverage is the same 
as the policy limits for automobile liability unless the insured has 
rejected such insurance or selected a different limit, and this rejec- 
tion or selection must be in writing.” Isenhour I, 341 N.C. at 605, 461 
S.E.2d at 322. Since we have already decided that the trial court did 
not abuse its discretion in denying Universal’s motion for leave to 
amend its answer to allege the purported rejection of UIM coverage, 
the amount of UIM coverage available under the Far East Motors’ pol- 
icy is equal to the liability coverage policy limit, that is, $2,000,000. Jd. 
Accordingly, we reject Universal’s contention that a UIM judgment 
could be entered against it for only $60,000. 


[3] In Universal's final argument, it contends that the trial court erred 
in crediting $50,000, rather than $75,000, against Mr. Isenhour’s 
$750,000 judgment against the tort-feasor, Willie Kate Clark. 


Nationwide, as liability carrier for Clark, paid its policy limits of 
$50,000 to plaintiffs. Nationwide then paid an additional $25,000 to 
plaintiffs pursuant to plaintiffs’ personal UIM coverage policy and 
obtained a release from any additional liability. Universal contends 
that the trial court’s failure to credit Nationwide’s $25,000 UIM pay- 
ment against the judgment gives plaintiff a double recovery because 
it allows Mr. Isenhour to recover an amount greater than his judg- 
ment against the tort-feasor. Therefore, Universal argues, it should 
have received a credit for the $25,000 that Mr. Isenhour collected 
from Nationwide pursuant to plaintiffs’ Nationwide UIM coverage. 


In Isenhour I, we held that “Far East Motors’ Universal policy 
provides primary coverage and the Isenhours’ Nationwide policy pro- 
vides secondary coverage.” 341 N.C. at 608, 461 S.E.2d at 324. We said 
therefore that “the liability of Nationwide, the excess insurer, does 
not arise until the limits of the Universal policy, the primary coverage 
policy, have been exceeded.” Jd. at 608-09, 461 S.E.2d at 324. 
Universal’s policy limit of $2,000,000 is more than plaintiff’s judgment 
of $750,000. Since Nationwide was not required to pay any of its UIM 
coverage until the policy limit of Universal’s UIM coverage had been 
exceeded, we conclude that Universal is not entitled to a credit for 
the $25,000 settlement between plaintiff Dallas Isenhour and 
Nationwide, the secondary insurance carrier. Accordingly, we reject 
Universal’s final argument, and we affirm the decision of the superior 
court. 


AFFIRMED. 
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IN RE: INQUIRY CONCERNING A JUDGE, No. 198 GEORGE T. FULLER, RESPONDENT 
No. 348A96 
(Filed 6 December 1996) 


Judges, Justices, and Magistrates § 36 (NCI4th)— district 
court judge—negotiating plea—censure rejected 


A recommendation by the Judicial Standards Commission 
that a judge be censured was rejected where respondent presided 
over a trial in which a defendant was charged with failure to stop 
for a stopped school bus; after hearing the State’s evidence, 
respondent felt there was insufficient evidence to convict defend- 
ant and that some type of speeding violation was more appropri- 
ate; respondent inquired of counsel whether defendant would be 
willing to enter some lesser plea; defendant indicated that he 
would enter a plea of exceeding a safe speed; the State inquired 
as to whether respondent intended to accept a plea that the State 
had rejected in pretrial negotiations; respondent accepted the 
plea; a motion for appropriate relief was filed; and respondent set 
aside the plea and entered a plea of not guilty. It is the responsi- 
bility of the trial judge to accept or reject a plea negotiated 
between the district attorney and defendant; it is not within the 
trial judge’s province to negotiate a plea or enter judgment on a 
plea to a charge which is not a lesser included offense of the 
charge at issue. However, the respondent’s conduct here was not 
of such character as to bring the judicial office into disrepute. 


Am Jur 2d, Judges § 20. 


Removal or discipline of state judge for neglect of, or 
failure to perform, judicial duties. 87 ALR4th 727. 


This matter is before the Court upon a recommendation by the 
Judicial] Standards Commission (Commission), filed with the Court 
on 8 August 1996, that Judge George T. Fuller, a Judge of the General 
Court of Justice, District Court Division, Twenty-Second Judicial 
District of the State of North Carolina, be censured for conduct prej- 
udicial to the administration of justice that brings the judicial office 
into disrepute, in violation of Canons 2A and 3A(1) of the North 
Carolina Code of Judicial Conduct. Calendared in the Supreme Court 
15 November 1996. 


No counsel for Judicial Standards Commission ovr for 
respondent. 
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ORDER REJECTING CENSURE. 


The evidence stipulated to and presented during these proceed- 
ings shows the facts to be as follows: 


On 9 June 1995, respondent presided over a trial in which the 
defendant was charged with failure to stop for a stopped school bus 
in violation of N.C.G.S. § 20-217. The defendant entered a plea of not 
guilty. Respondent, after hearing the evidence offered by the State, 
felt there was insufficient evidence to convict the defendant of the 
charge of passing a stopped school bus. Respondent’s testimony 
before the Judicial Standards Commission, which was uncontro- 
verted, is set out below: 


On the conclusion of the testimony of [the State’s witnesses], 
the State rested. Mr. Homesley made a motion to dismiss at the 
close of the State’s evidence. At that time it was my feeling that 
under the circumstances and facts of this situation that it was a 
young and inexperienced driver, it was a bus stop located in a 
place where visibility was poor, and that all of the evidence from 
the State’s witnesses indicated it was not a deliberate act of not 
wanting to stop but being unable to stop due to the speed. 


It was my opinion at that point that it was more appropriate 
as an exceeding safe speed or some type of speeding situation 
than a passing stopped school bus violation. 


I called the counsel, Mr. Homesley and Ms. Gullett, to the 
bench and inquired as to whether the defendant would be willing 
to enter into some lesser plea. Mr. Homesley spoke with his client 
and told the court that his client would enter a plea of exceeding 
safe speed. At that point Ms. Gullett inquired as to whether the 
court intended to accept the plea that they had—that the State 
had rejected in pretrial negotiations. 


At that point I told her that was my intention. Mr. Homesley 
tendered the plea. I announced that the court accepted it and 
entered judgment accordingly. 


Subsequently, on 12 October 1995, respondent was asked to rule 
on a motion for appropriate relief concerning the above matter, which 
had been filed by an assistant district attorney on 15 June 1995. 
Respondent testified concerning the motion for appropriate relief as 
follows: 
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I was considering the facts of the case at the time that I entered— 
accepted the plea and entered the judgment and was attempting 
to make the facts fit the offense, what I felt had taken place, and 
was more interested in doing justice than I was in technically 
following the law. 


When I received the motion for appropriate relief, I immedi- 
ately saw that it was based on meritorious grounds; that it was 
not in fact a lesser included offense and I granted the motion to 
set aside. At that point there had been no verdict by the court at 
the close of the State’s evidence. There had been a plea. I 
accepted that plea; and when I set aside that plea, we were back 
at the close of the State’s evidence. 


Mr. Homesley was present and Ms. Guilett was present. And 
if I recall correctly, I said that, “We’ve heard State’s evidence. Is 
there anything that you wish to offer, Mr. Homesley?” And he said 
no and [I] entered a verdict of not guilty, which is what I should 
have done back in June under the facts of this case, under the 
circumstances as I saw them at that time. 


Based upon these and other findings of fact and conclusions of 
law, the Commission recommended that this Court censure the 
respondent. 


A proceeding before the Judicial Standards Commission is 
“an inquiry into the conduct of one exercising Judicial power.... 
Its aim is not to punish the individual but to maintain the honor 
and dignity of the judiciary and the proper administration of jus- 
tice.” In Re Nowell, 293 N.C. 235, 241, 237 S.E.2d 246, 250 (1977). 
The recommendations of the Commission are not binding upon 
the Supreme Court, and this Court must consider all the evidence 
and exercise its independent judgment as to whether it should 
censure the respondent, remove him from office, or decline to do 
either. In re Martin, 295 N.C. 291, 301, 245 S.E.2d 766, 772 (1978). 


In re Bullock, 328 N.C. 712, 717, 403 S.E.2d 264, 266 (1991). Pursuant 
to N.C.G.S. § 7A-377, this Court is provided with three options 
concerning the recommendation of the Judicial Standards 
Commission: “The Supreme Court may approve the recommendation, 
remand for further proceedings, or reject the recommendation.” 
N.C.G.S. § 7A-377 (1995). 


This Court has previously noted that where an improper verdict 
is entered knowingly by a judge, the judge has acted beyond the 
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scope of his powers. See In re Martin, 333 N.C. 242, 424 S.E.2d 118 
(1993) (district court judge censured based upon his conviction of 
defendants for reckless driving when they were charged with 
impaired driving and when he knew that such actions were improper 
and ultra vires). In the present case, however, the facts and circum- 
stances differ from Martin. In Martin, the defendants were charged 
with driving while impaired but were found guilty by the judge of 
reckless driving, an offense with which neither defendant had been 
charged and to which neither had pleaded. Jd. 


Here, the defendant was charged with failure to stop for a 
stopped school bus, and the respondent inquired as to whether 
defendant would plead to exceeding a safe speed. Defendant agreed 
to this plea, and it was subsequently entered. Additionally, in the 
present case, when respondent received a motion for appropriate 
relief and saw that it was based on meritorious grounds, the respond- 
ent corrected his prior action by withdrawing the plea and ruling on 
the case by finding defendant not guilty of the initial charge. 


After careful consideration, we conclude respondent’s conduct 
does not rise to the level of conduct prejudicial to the administration 
of justice that brings the judicial office into disrepute within the 
meaning of N.C.G.S. § 7A-376 so as to warrant censure by this Court. 


Conduct prejudicial to the administration of justice that brings 
the judicial office into disrepute has been defined as “conduct 
which a judge undertakes in good faith but which nevertheless 
would appear to an objective observer to be not only unjudicial 
conduct but conduct prejudicial to public esteem for the judicial 
office.” 


In re Edens, 290 N.C. 299, 305-06, 226 S.E.2d 5, 9 (1976) (quoting 
Geiler v. Commission on Judicial Qualifications, 10 Cal. 3d 270, 
284, 515 P.2d 1, 9, 110 Cal. Rptr. 201, 209 (Cal. 1973), cert. denied, 417 
U.S. 932, 41 L. Ed. 2d 235 (1974)), 


Respondent erred by soliciting and accepting the plea to exceed- 
ing a safe speed. However, when the error of accepting the plea was 
called to his attention, respondent promptly corrected his mistake. 
We emphasize to the judiciary that it is solely the responsibility of the 
district attorney’s office to negotiate and tender pleas. It is the 
responsibility of the trial judge to accept or reject a tendered plea 
negotiated between the district attorney and defendant. It is not 
within the trial judge's province to negotiate a plea or enter judgment 
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on a plea to a charge which is not a lesser included offense of the 
charge at issue. See N.C.G.S. § 15-170 (1983); State v. Thomas, 325 
N.C. 588, 386 S.E.2d 555 (1989). 


However, under these facts, respondent questioned whether 
defendant was guilty of the offense charged. Initially, rather than 
enter a judgment of not guilty, respondent sought to enter a plea 
which conformed with defendant’s action. While we do not condone 
respondent's actions in asking for and taking the plea, we conclude 
that the conduct complained of is not of such character as to bring 
the judicial office into disrepute. The Court, accordingly, rejects the 
recommendation of the Commission that respondent be censured. 


Now, therefore, it is, pursuant to N.C.G.S. §§ 7A-376 and -377 and 
Rule 3 of the Rules for Supreme Court Review of Recommendations 
of the Judicial Standards Commission, ordered that the recommenda- 
tion of the Commission that Judge George T. Fuller be censured be 
and it is hereby rejected. 


Done by order of the Court in Conference, this the 5th day of 
December 1996. 


s/ORR, J. 


For the Court 





STATE OF NORTH CAROLINA v. LAMONT ARMSTRONG 


No. 41A96 
(Filed 6 December 1996) 


1. Homicide § 226 (NCI4th)— first-degree murder—defend- 
ant as perpetrator—sufficiency of evidence 


The State presented plenary evidence to support a jury find- 
ing that defendant was the perpetrator of a first-degree murder 
where a witness testified that he drove defendant to the victim’s 
house and that he was present when defendant began to attack 
the victim physically; a second witness testified that he saw 
defendant enter the victim’s house about the time of the murder 
and exit a short while later; a third witness testified that defend- 
ant told him that he went to the victim’s house to borrow money, 
got into a struggle with the victim when she refused to advance 
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him a loan, and consequently put a drop cord around her neck; 
and another witness testified that defendant talked about the 
murder, imparting more information than anyone not present at 
the murder scene should have known, and that defendant said 
that he “had the sense to do it by [him]self”’ and was going to be 
“proof that he beat the system.” 


Am Jur 2d, Homicide §§ 425 et seq. 


2. Evidence and Witnesses § 2055 (NCI4th)— absence of 
fingerprints—detective’s qualifications 


A detective’s testimony that it was common not to find iden- 
tifiable fingerprints at a crime scene was nothing more than a 
statement of fact which his employment and experience qualified 
him to give without his being qualified as an expert. 


Am Jur 2d, Expert and Opinion Evidence §§ 279 et 
seq. 


Fingerprints, palm prints, or bare footprints as evi- 
dence. 28 ALR2d 1115. 


3. Evidence and Witnesses § 2054 (NCI4th)— request for 
DNA testing of bloodied items—not speculation about 
perpetrator’s blood—admissibility as foundation for 
exhibits 


A detective did not improperly speculate about the actual 
presence of the perpetrator’s blood at the crime scene by his tes- 
timony that he requested that bloodied items recovered from the 
crime scene be tested for a possible DNA match with blood sam- 
ples from defendant and a codefendant and that he did not have 
any reason to suspect that the perpetrator shed blood in the vic- 
tim’s house, and this testimony was admissible as the foundation 
for the introduction of several of the State’s exhibits. 


Am Jur 2d, Expert and Opinion Evidence § 300. 


Admissibility of DNA identification evidence. 84 
ALR4th 313. 


Justice FRYE did not participate in the consideration or deci- 
sion of this case. 


Appeal of right pursuant to N.C.G.S. § 7A-27(a) from a judgment 
imposing a sentence of life imprisonment entered by Freeman, J., at 
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the 14 August 1995 Criminal Session of Superior Court, Guilford 
County, upon a jury verdict finding defendant guilty of first-degree 
murder. Heard in the Supreme Court 14 November 1996. 


Michael F. Easley, Attorney General, by Norma S. Harrell, 
Special Deputy Attorney General, for the State. 


Henry E. Frye, Jr., for defendant-appellant. 


WHICHARD, Justice. 


Defendant was tried noncapitally for the first-degree murder of 
Ernestine Crowder Compton. The jury found defendant guilty as 
charged, and the trial court sentenced him to a mandatory term of life 
imprisonment. 


The State’s evidence at trial tended to show that on 9 July 1988 
defendant asked Charles Blackwell to give him a ride to the victim's 
house so that defendant could borrow money from her. Blackwell tes- 
tified that he drove defendant to the house and sat on the front porch 
while defendant went inside. Blackwell went inside when he heard 
defendant and the victim arguing. The victim told defendant he could 
not borrow more money until he repaid what he already owed her. 
Upon hearing this, defendant grabbed the victim by the neck and 
pushed her to the ground. Blackwell testified that he left at this point 
and told defendant that he should leave as well. Defendant caught up 
with him outside the house a short time later. After they were back in 
Blackwell’s vehicle, defendant pulled from his pocket some money 
and a watch he had taken from the victim. 


Timothy McCorkle testified that he saw Blackwell and defendant 
parked in front of the victim’s house. According to McCorkle, defend- 
ant went in the house while McCorkle talked to Blackwell. McCorkle 
left briefly, and when he returned, he saw Blackwell and defendant 
running out of the victim’s house. He heard Blackwell, who came out 
first, say “Damn Lamont.” 


William Davis testified that he had been incarcerated with 
defendant in Asheville in 1992 and later in McLeansville. Davis stated 
that defendant was concerned that his codefendant, Blackwell, was 
“trying to snitch on him” in exchange for money. Defendant told Davis 
that he went to the victim’s house to borrow money but got into a 
struggle with her when she refused to advance him a loan. Defendant 
put a drop cord around the victim’s neck while Blackwell searched 
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the house. Defendant told Davis that he felt sure no one would 
believe he had committed the crime because the victim was his 
mother’s close friend. 


Wayne Blockem also testified for the State. Blockem was serving 
a prison sentence at the time of defendant’s trial and had shared a 
holding cell with defendant and Charles Blackwell. According to 
Blockem, while he and defendant were alone in the cell, defendant 
had talked about the murder, imparting more information than any- 
one not present at the murder scene should have known. Defendant 
told Blockem that he “had sense enough to do it by [him]self,” that the 
investigating officer was wrong when he said where various items 
were located in the victim’s house, and that he (defendant) was going 
to be “proof that he beat the system.” 


Defendant also presented evidence at trial. His first witness, 
Dolphus Cates, testified that he had been incarcerated with Blackwell 
and that Blackwell had told him defendant did not have anything to 
do with the murder. Defendant's brother, Kermit Armstrong, testified 
as well. He stated that if defendant needed money, he could have 
gotten it from their parents. Defendant would not have attempted to 
borrow money from the victim because she was a close friend of 
defendant’s mother and would have reported defendant’s activities to 
her. Finally, defendant testified in his own behalf. He maintained that 
he knew nothing about the murder, was at a Winston-Salem barber 
shop at the time, and fully cooperated with the investigation. He fur- 
ther maintained that he had met Blackwell in prison and had not asso- 
ciated with him outside of jail. He said he knew nothing of the victim’s 
practice of loaning money and that he had never borrowed from 
her. 


[1] Defendant first argues that the trial court erred in denying his 
motion to dismiss made at the close of all the evidence. Defendant 
does not dispute the sufficiency of the evidence establishing that the 
crime of first-degree murder was committed but contends that the 
evidence was insufficient to establish that he was the perpetrator. We 
disagree. 


The question presented on such a motion is whether, upon con- 
sideration of all the evidence in the light most favorable to the State, 
there is substantial evidence that the crime charged in the bill of 
indictment was committed and that defendant was the perpetrator. 
State v. Franklin, 327 N.C. 162, 171, 393 S.E.2d 781, 787 (1990). 
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Substantial evidence is that amount of “relevant evidence that a rea- 
sonable mind might accept as adequate to support a conclusion.” 
State v. Vick, 341 N.C. 569, 583-84, 461 S.E.2d 655, 663 (1995). “If there 
is substantial evidence—whether direct, circumstantial, or both—to 
support a finding that the offense charged has been committed and 
that the defendant committed it, the case is for the jury and the 
motion to dismiss should be denied.” State v. Locklear, 322 N.C. 349, 
358, 368 S.E.2d 377, 382-83 (1988). 


Review of the record reveals that the State presented plenary evi- 
dence to support a finding that defendant was the perpetrator of the 
murder of Ernestine Compton. Charles Blackwell testified that he 
drove defendant to the victim’s house and that he was present when 
defendant began to attack the victim physically. Timothy McCorkle 
placed defendant at the scene of the crime, testifying that he saw 
defendant enter the victim’s house about the time of the murder and 
exit a short while later. William Davis testified that defendant told 
him that he went to the victim’s house to borrow money, got into a 
struggle with the victim when she refused to advance him a loan, and 
consequently put a drop cord around her neck. Wayne BlocKem testi- 
fied that defendant talked about the murder, imparting more infor- 
mation than anyone not present at the murder scene should have 
known, and that defendant said that he “had sense enough to do it by 
[him]self,” and was going to be “proof that he beat the system.” 


Confronted with this testimony, defendant nevertheless argues 
that the State’s physical evidence did not link him to the murder 
scene. The existence of inculpatory physical evidence is not a 
requirement for overcoming a defendant’s motion to dismiss, how- 
ever. Rather, contradictions, discrepancies, and omissions are for the 
jury to resolve. The evidence presented here, considered cumula- 
tively and in the light most favorable to the State, clearly permitted a 
jury to find that a crime was committed and that defendant was the 
perpetrator. Accordingly, the trial court properly denied defendant’s 
motion to dismiss, and this assignment of error is overruled. 


{2] Defendant next argues that the trial court erred in allowing 
Detective Joseph Whitt of the Greensboro Police Homicide Unit to 
testify about the frequency of finding identifiable fingerprints. 
Detective Whitt testified on direct examination that it was com- 
mon not to find identifiable fingerprints at a crime scene. Defendant 
contends that in admitting this testimony, the trial court erroneously 
permitted Detective Whitt to give his opinion without first qualifying 
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him as an expert. We conclude that Detective Whitt’s testimony was 
nothing more than a statement of fact which his employment and 
experience qualified him to give. We therefore find no merit to 
defendant’s argument. 


[3] By his last assignment of error, defendant argues that the trial 
court erred in allowing Detective Whitt to testify as to whether a sus- 
pect’s blood was left at the crime scene. Defendant contends the tes- 
timony was irrelevant and prejudicial. Our review of the transcripts 
convinces us that defendant misapprehends the nature of Detective 
Whitt’s testimony and that considering its intended meaning, the tes- 
timony was admissible. 


Detective Whitt testified that he requested that bloodied items 
recovered from the crime scene be tested for a possible DNA match 
with blood samples from defendant and Charles Blackwell. He stated 
that he did not have any reason to suspect that the perpetrator shed 
blood in the house, only that he wanted the test performed. The wit- 
ness was merely explaining that his request to have DNA compar- 
isons made of various blood samples found at the scene was routine 
and not based on any particular expectation or belief that the perpe- 
trator’s blood was in fact left at the scene. He was not speculating 
about the actual presence of blood, as defendant contends. The testi- 
mony was the foundation for the introduction of several of the State’s 
exhibits; as such, it was clearly relevant and admissible. Defendant’s 
assignment of error on these grounds is overruled. 


We conclude that defendant received a fair trial, free from preju- 
dicial error. 


NO ERROR. 


Justice FRYE did not participate in the consideration or decision 
of this case. 
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IN RE: INQUIRY CONCERNING A JUDGE, No. 191 JAMES E. MARTIN, RESPONDENT 


No. 349A96 
(Filed 6 December 1996) 


Judges, Justices, and Magistrates § 35 (NCI4th)— district 
court judge—arrest and bond hearing—censure recommen- 
dation rejected 


An order recommending censure of a district court judge was 
rejected where a defendant was charged with misdemeanor DWI 
and released on bond; the police decided that the offense was a 
felony and issued anew warrant that would have required rear- 
rest; the defendant’s employer contacted respondent and 
expressed his concern that the matter be handled in a manner 
that would allow the defendant to continue working; respondent 
suggested that the defendant and the employer come to his court- 
room at a particular time and requested that the officer who was 
to serve the warrant, his supervisor, and the assistant district 
attorney be present; respondent indicated in the meeting that he 
wanted to have the arrest warrant served immediately and pro- 
posed to conduct bond proceedings himself rather than in 
accordance with normal arrest procedures; he also stated that he 
would simply continue the bond previously posted; the assistant 
district attorney objected; respondent suggested that they meet 
later in the day because they could not agree on how to proceed; 
the assistant district attorney went to the district attorney, who 
spoke with defendant's attorney; they agreed that the arrest 
should be handled with normal intake procedures; the district 
attorney told respondent of the agreement and respondent sup- 
ported the decision; and the defendant was taken to the magis- 
trate and released on a recognizance bond on his earlier posted 
bond, Although ex parte communications and the voluntary injec- 
tion of judicial officials into cases not properly before them are 
not approved, the respondent here appeared to act in good faith, 
acted openly with full disclosure to all parties, and upon objec- 
tion did not see his initial course to fruition. His actions do not 
rise to the level constituting conduct prejudicial to the adnunis- 
tration of justice. 


This matter is before the Court upon a recommendation by the 
Judicial Standards Commission (Commission), entered 30 July 1996, 
that Judge James E. Martin, a Judge of the General Court of Justice, 
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District Court Division, Three-A Judicial District of the State of North 
Carolina, be censured for conduct prejudicial to the administration of 
justice that brings the judicial office into disrepute in violation of 
Canons 2A, 2B, and 3A(4) of the North Carolina Code of Judicial 
Conduct. Calendared in the Supreme Court 15 November 1996. 


No counsel for Judicial Standards Commission or for 
respondent. 


ORDER REJECTING CENSURE. 


After reviewing the evidence adduced at the hearing before the 
Commission, this Court concludes that. respondent’s conduct that is 
in question may be described as follows. 


The respondent was contacted by Elmer Heath, the employer of 
Joseph Reiger. Reiger was the defendant in the case of State v. Joseph 
Richard Reiger, Pitt County file number 94CR20681. Reiger had been 
charged initially with misdemeanor DWI and had been released on 
bond. Subsequently, the Greenville Police decided that the offense 
was a felony and issued a new warrant that would have required 
Reiger’s rearrest. Heath expressed to the respondent his concern that 
the matter be handled in such a manner as to allow Reiger to continue 
working. 


As a result of this conversation, the respondent suggested that 
Heath and Reiger come to his courtroom on 9 September 1994 around 
noon. On the morning of 9 September, the respondent contacted the 
Greenville Police Department and requested that Officer “Bobby” 
Wyrick, who was to serve the arrest warrant, and Officer Edward 
Haddock, Wyrick’s supervisor and custodian of the arrest warrant, 
come to the respondent’s chambers. The respondent also requested 
that Assistant District Attorney Mary Dee Carraway be present for the 
meeting. 


During this meeting, and in the presence of all of the above- 
named individuals, the respondent indicated that he desired to have 
Reiger served with the arrest warrant immediately. The respondent 
proposed to conduct bond proceedings himself rather than having 
Reiger taken before a magistrate in accordance with normal arrest 
procedures for felony cases. He also stated that he would simply con- 
tinue the bond previously posted by Reiger for the misdemeanor DWI 
charge, as opposed to requiring a new bond. Carraway, the assistant 
district attorney, objected to the respondent’s proposed course of 
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action. The respondent suggested they meet again at 2:00 p.m. 
because they could not agree on how to proceed and because Reiger’s 
attorney was not present. 


Carraway went to her supervisor, District Attorney Thomas D. 
Haigwood, and informed him of what had occurred. Haigwood then 
spoke with Reiger’s attorney, Bill Little, and they agreed that the 
arrest should be handled through the normal arrest intake proce- 
dures. Haigwood approached the respondent and told him of the 
agreement, wherein the respondent supported the decision. Reiger 
was taken to the magistrate and released on a recognizance bond 
based on his earlier posted bond (the same action proposed by the 
respondent). 


The respondent contends that his intent in proposing this course 
of action was to meet with all of the parties involved and alleviate any 
hardship a second arrest would cause. The suggestion was also an 
effort to avoid Reiger fleeing the jurisdiction because Reiger was 
reluctant to turn himself in on the new charge. The respondent main- 
tains that his purpose was only to facilitate a fair, expedient and just 
resolution to the matter, in light of the facts as he understood them. 


For these actions, the Commission concluded that the respond- 
ent’s conduct constituted conduct prejudicial to the administration of 
justice that brings the judicial office into disrepute. The Commission 
recommends that the respondent be censured by this Court. 


When the recommendations of the Judicial Standards 
Commission are reviewed, “[i]ts recommendations are not binding 
upon the Supreme Court, which will consider the evidence of both 
sides and exercise its independent judgment as to whether it should 
censure, remove or decline to do either.” In re Nowell, 293 N.C. 285, 
244, 237 S.E.2d 246, 252 (1977). 


After careful consideration, we conclude that the respondent's 
conduct was not so egregious as to amount to conduct prejudicial to 
the administration of justice within the meaning of N.C.G.S. § 74-376. 


Conduct prejudicial to the administration of justice that brings 
the judicial office into disrepute has been defined as “conduct 
which a judge undertakes in good faith but which nevertheless 
would appear to an objective observer to be not only unjudicial 
conduct but conduct prejudicial to public esteem for the judicial 
office.” 
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In re Edens, 290 N.C. 299, 305, 226 S.E.2d 5, 9 (1976) (quoting Getler 
v. Commission on Judicial Qualifications, 10 Cal. 3d 270, 284, 515 
P.2d 1, 9, 110 Cal. Rptr. 201, 209 (1973), cert. denied, 417 U.S. 932, 41 
L. Ed. 2d 235 (1974)). 


In the present case, the respondent sought to have all involved 
parties present at the meeting so as to avoid any appearance of par- 
tiality. The respondent also withdrew his proposal after consultation 
with the district attorney. Because the respondent appeared to act in 
good faith, acted openly with full disclosure to all parties, and upon 
objection did not see his initial course to fruition, we conclude that 
his actions do not rise to the level constituting conduct prejudicial to 
the administration of justice. However, we reiterate our disapproval 
of and caution judicial officials against ex parte communications or 
the voluntary injection of themselves into cases not properly before 
them. 


Now, therefore, pursuant to N.C.G.S. § 7A-376 and § 7A-377(a) 
and Rule 3 of the Rules for Supreme Court Review of 
Recommendations of the Judicial Standards Commission, it is 
ordered that the recommendation of the Commission that Judge 
James E. Martin be censured be and it is hereby rejected. 


Done by order of the Court in Conference, this the 5th day of 
December 1996. 


s/ORR, J. 


For the Court 


STATE OF NORTH CAROLINA v. ROGER SCOTT COLLINS 


No. 525A95 
(Filed 6 December 1996) 


1. Evidence and Witnesses §§ 84, 1113 (NCI4th)— prosecu- 
tor’s statements at codefendant’s trial—not admissions— 
irrelevancy in defendant’s trial 


Statements by the prosecutor of some of the legitimate infer- 
ences that could be drawn from evidence introduced during sen- 
tencing in a codefendant’s case to persuade the sentencing judge 
to make the codefendant serve his sentences consecutively were 
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not admissions of a party opponent and were neither competent 
nor relevant as substantive evidence in the guilt-innocence phase 
of defendant’s trial for first-degree murder, rape, and conspiracy 
to commit murder. 


Am Jur 2d, Evidence §§ 305, 308; Homicide §§ 270, 279. 


. Evidence and Witnesses § 263 (NCI4th)— changes in 
defendant’s behavior and appearance—inadmissible char- 
acter evidence 


The trial court properly excluded character evidence about 
changes in defendant’s behavior and appearance after he began 
to associate with the codefendant because the evidence was 
not tailored to a particular trait that was relevant in the case. 
Assuming, arguendo, that the trial court erred, exclusion of 
the evidence was harmless error in light of the overwhelming 
evidence of defendant’s guilt, including his confession. N.C.G.S. 
§ 8C-1, Rule 404(a)(1). 


Am Jur 2d, Evidence §§ 363, 368, 369; Homicide § 298. 


Admissibility of evidence of pertinent trait under Rule 
404(a) of the Uniform Rules of Evidence. 56 ALR4th 402. 


When is evidence of trait of accused’s character “perti- 
nent” for purposes of admissibility under Rule 404(a)(1) 
of the Federal Rules of Evidence. 49 ALR Fed. 478. 


Opinion evidence as to character of accused under Rule 
405(a) of Federal Rules of Evidence. 64 ALR Fed. 244. 


. Evidence and Witnesses § 90 (NCI4th)— exhibition of 
codefendant to jury—request denied—waste of time 


The trial court did not abuse its discretion by concluding that 
the physical exhibition to the jury of a codefendant not on trial 
with defendant would have been cumulative and a needless waste 
of time, N.C.G.S. § 8C-1, Rule 403, where defendant argued that 
the codefendant’s physical appearance was relevant to prove that 
he had a dominating and controlling influence over defendant 
when the crimes were committed, but defendant was not pre- 
vented from presenting to the jury the relevant facts about the 
codefendant’s age, height, weight, appearance, and size compared 
with defendant’s physical attributes. 


Am Jur 2d, Evidence §§ 22, 353. 
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Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 
ment imposing a sentence of life imprisonment entered by Britt (Joe 
Freeman), J., on 8 August 1995 in Superior Court, Chatham County, 
upon a jury verdict of guilty of first-degree murder. Defendant’s 
motion to bypass the Court of Appeals as to his convictions for con- 
spiracy to commit murder and first-degree rape was allowed by the 
Supreme Court on 24 April 1996. Heard in the Supreme Court 
14 October 1996. 


Michael F. Easley, Attorney General, by Thomas F. Moffitt, 
Special Deputy Attorney General, for the State. 


Ann B. Petersen and Wade Barber Jor defendant-appellant. 


MITCHELL, Chief Justice. 


Defendant, Roger Scott Collins, was indicted for the 
29 September 1993 rape, conspiracy to commit murder, and first- 
degree murder of Bennie DeGraffenreidt. He was tried capitally at the 
17 July 1995 Criminal Session of Superior Court, Chatham County, 
and was found guilty of first-degree rape, conspiracy to commit mur- 
der, and first-degree murder on the basis of premeditation and delib- 
eration. After a capital sentencing proceeding, the jury recommended 
a sentence of life imprisonment for the murder, and the trial court 
sentenced defendant accordingly. In addition, the trial court sen- 
tenced defendant to a consecutive term of life imprisonment for first- 
degree rape and to nine years for conspiracy to commit murder. 


The State’s evidence tended to show inter alia that on 
29 September 1993, police responded to a 911 phone call that an 
intruder had broken into a mobile home near Pittsboro. When police 
arrived at the scene, they discovered the victim’s body in the master 
bedroom, lying across the bed at an angle. Her legs were tied together 
at the ankles with a necktie, and a telephone cord and receiver were 
wrapped around her wrists. A pillow covered her face. The autopsy 
revealed that the victim had been sexually assaulted and smothered 
to death. 


Police officers questioned the victim’s husband, Michael 
DeGraffenreidt. He told them that someone had broken into his home 
and knocked him unconscious after a fight. When he woke up, he 
found his wife dead. The officers collected a cassette tape from the 
telephone answering machine. On the tape was an incoming message 
from someone identifying himself as “Roger.” Roger said he was at 
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Top’s and asked Michael DeGraffenreidt to call him. Police officers 
questioned defendant, Roger Collins. Defendant confessed that he 
raped and murdered Bennie DeGraffenreidt after conspiring with 
Michael DeGraffenreidt to commit the murder. Defendant told the 
officers that he and Michael had been discussing plans to murder 
Bennie for two weeks before she was killed. She had insurance on her 
life of about $180,000, and defendant’s “cut” was to be $6,000, 
Bennie’s car, and $500.00 cash “up front.” 


[1] By his first assignment of error, defendant contends that the trial 
court erred in excluding statements made by the prosecutor at the 
plea and sentencing of codefendant Michael DeGraffenreidt. 
Defendant argues that these statements were admissible as admis- 
sions of a party opponent and relevant to his defense in the guilt- 
innocence phase of the trial. We disagree. 


The prosecutor's statements at the sentencing of codefendant 
DeGraffenreidt were not representations of fact used to prove the 
basis for DeGraffenreidt’s plea under N.C.G.S. § I5A-1023(c). The 
statements were merely arguments of counsel as to some of the legit- 
imate inferences that could be drawn from the evidence that had been 
introduced during sentencing in DeGraffenreidt’s case to persuade 
the sentencing judge to make DeGraffenreidt serve his sentences con- 
secutively, rather than concurrently. Statements of this type are nei- 
ther competent nor relevant as substantive evidence. This Court has 
held that the attorneys have wide latitude tn the arguments of hotly 
contested cases and may argue all the facts in evidence and any rea- 
sonable inferences that can be drawn therefrom. State v. Knight, 340 
N.C, 531, 561, 459 S.E.2d 481, 499 (1995). Furthermore, it is axiomatic 
that the arguments of counsel are not evidence. See State v. Hinson, 
341 N.C. 66, 76, 459 $.E.2d 261, 267 (1995); State v. Garner, 340 N.C. 
573, 597, 459 S.E.2d 718, 730 (1995), cert. denied, —— U.S. ——, 133 
L. Ed. 2d 872 (1996). This assignment of error is overruled. 


[2] By his next assignment of error, defendant contends that the trial 
court erred in excluding testimony from Eric Cates relating to defend- 
ant’s character traits and changes in his character after he began his 
association with codefendant DeGraffenreidt. 


Rule of Evidence 404(a)(1) provides that a defendant may offer 
character evidence as long as he tailors it “to a particular trait that is 
relevant to an issue in the case.” State v. Squire, 321 N.C. 541, 546, 
364 S.E.2d 354, 357 (1988). In the context of this rule, “ ‘pertinent’... 
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is tantamount to relevant.” Jd. at 547, 364 S.E.2d at 358. The evidence 
defendant sought to develop with Cates’ testimony focused on factual 
information about defendant’s behavior and appearance rather than 
pertinent traits of his character. Assuming, arguendo, that the trial 
court erred, exclusion of the evidence could not have affected the 
outcome of this case in light of the overwhelming evidence of defend- 
ant’s guilt, including his confession. Thus, any possible error would 
have been harmless. N.C.G.S. § 15A-1443(a) (1988). This assignment 
of error is overruled. 


[3] Finally, defendant contends that the trial court erred by deny- 
ing his request to have codefendant DeGraffenreidt identified in the 
presence of the jury. Defendant argues that DeGraffenreidt’s physi- 
cal appearance was relevant to prove that he had a dominating 
and controlling influence over defendant when the crimes were 
committed. 


Rule of Evidence 403 provides, in pertinent part, that “[a]lthough 
relevant, evidence may be excluded if its probative value is substan- 
tially outweighed ... by considerations of undue delay, waste of time, 
or needless presentation of cumulative evidence.” N.C.G.S. § 8C-1, 
Rule 403 (1992). Whether to exclude evidence under Rule 408 is a 
matter within the sound discretion of the trial court, and its ruling 
may be reversed for abuse of discretion only upon a showing that the 
ruling was so arbitrary that it could not have been the result of a rea- 
soned decision. State v. McCray, 342 N.C. 123, 131, 463 S.E.2d 176, 
181 (1995). Applying Rule 403 to this case, we see no abuse of discre- 
tion in the trial court’s ruling. Defendant was not prevented from 
presenting to the jury the relevant facts about DeGraffenreidt’s age, 
height, weight, appearance, and size compared with defendant’s phys- 
ical attributes. The trial court did not abuse its discretion by con- 
cluding that physical exhibition of DeGraffenreidt to the jury would 
have been cumulative and a needless waste of time. This assignment 
of error is overruled. 


For the foregoing reasons, we conclude that defendant received a 
fair trial, free from prejudicial error. 


NO ERROR. 
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WALTER DOLPHUS BROWN anp WIFE, ELAINE H. BROWN; (93 CVS 144) PLAINTIFFS V. 
SHAWN NATHAN ROBINSON anD NATHAN ROBINSON, DEFENDANTS 


WALTER DAVID BROWN, Minor, By AND THROUGH His GUARDIAN AD LITEM, ELAINE H. 
BROWN, ELAINE H. BROWN anp WALTER DOLPHUS BROWN, INDIVIDUALLY; 
(93 CVS 145) Piaintirrs vy. SHAWN NATHAN ROBINSON anp NATHAN 
ROBINSON, DEFENDANTS 


JONATHAN FISHER BROWN, Minor, By AND THROUGH HIS GUARDIAN AD LITEM, ELAINE 
H. BROWN, ELAINE H. BROWN anp WALTER DOLPHUS BROWN, INDIVIDUALLY; 
(93 CVS 146) PLainTIFFs v. SHAWN NATHAN ROBINSON anp NATHAN 
ROBINSON, DEFENDANTS 


HANNAH HEATHER WOODY, Minor, By AND THROUGH HER GUARDIAN AD LITEM, 
PHILLIP H. WOODY, anp PHILLIP H. WOODY anb GAYLE B. WOODY, INDIVIDUALLY; 
(93 CVS 147) PrLaintirrs v. SHAWN NATHAN ROBINSON and NATHAN 
ROBINSON, DEFENDANTS 


CHRISTOPHER C. TSAVATEWA, Minor, By AND THROUGH HIS GUARDIAN AD LITEM, 
BRENDA L. TSAVATEWA, AND BRENDA L. TSAVATEWA, INDIVIDUALLY; 
(93 CVS 148) PuiaintirFs v. SHAWN NATHAN ROBINSON ann NATHAN 
ROBINSON, DEFENDANTS 


KRESHANA LYNETTE SCHAFER, Minor, By and THROUGH HER GUARDIAN AD 
Litem, ANNA IRENE FORREST anp ANNA IRENE FORREST, INDIVIDUALLY; 
(93 CVS 149) PLainTIFFs v. SHAWN NATHAN ROBINSON anp NATHAN 
ROBINSON, DEFENDANTS 


No. 311A96 
(Filed 6 December 1996) 


Appeal by defendants pursuant to N.C.G.S. § 7A-30(2) from an 
unpublished decision of a divided panel of the Court of Appeals, 123 
N.C. App. 159, 472 S.E.2d 610 (1996), reversing an order for swnmary 
judgment for the defendants entered by Hyatt, J., on 12 January 1995 
in Superior Court, Jackson County. Heard in the Supreme Court 13 
November 1996. 


Richard B. Harper, and Bryce Thomas & Associates, by Bryce 
O. Thomas, Jr., for plaintiffs-appellees. 


Morris, York, Williams, Surles & Brearley, by Gregory C. York, 
for defendants-appellants. 
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PER CURIAM. 


Reversed for the reasons stated in the dissenting opinion of Judge 
Wynn. Remanded to the Court of Appeals for further remand to 
Superior Court, Jackson County, for reinstatement of the order of 
summary judgment. 


REVERSED AND REMANDED. 


PROFESSIONAL LIABILITY CONSULTANTS, INC. v. HOMER U. TODD anp 
INSURANCE MANAGEMENT CONSULTANTS, INC. 


No, 236A96 
(Filed 6 December 1996) 


Appeal by defendants pursuant to N.C.G.S. § 7A-30(2) from the 
decision of a divided panel of the Court of Appeals, 122 N.C. App. 212, 
468 S.E.2d 578 (1996), affirming an order entered by Greeson, J., on 
13 April 1995 in Superior Court, Guilford County. Heard in the 
Supreme Court 14 November 1996. 


Roberson Haworth & Reese, PL.L.C., by Robert A. Brinson and 
Alan B. Powell, for plaintiff-appellee. 


Bennett & Blancato, L.L.P., by Richard V. Bennett and Sherry R. 
Dawson, for defendant-appellants. 


PER CURIAM. 


For the reasons stated by Smith, J., in the dissenting opinion in 
the Court of Appeals, the decision of the Court of Appeals is reversed. 
The cause is remanded to the Court of Appeals for further remand to 
the Superior Court, Guilford County, for entry of an order dissolving 
the preliminary injunction. 


REVERSED AND REMANDED. 
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GLORIA ANN EVANS v. JUDITH R. COWAN, INDIVIDUALLY AND IN HER OFFICIAL CAPACITY 
AS DIRECTOR OF STUDENT HEALTH SERVICES, UNC-CH; BRUCE VUKOSON, 
INDIVIDUALLY AND IN HIS OFFICIAL CAPACITY AS DIRECTOR OF THE AFTERHOURS PROGRAM 
AT STUDENT HEALTH SERVICES, UNC-CH; and JANE M. HOGAN, INDIVIDUALLY AND IN 
HER OFFICIAL CAPACITY AS ASSOCIATE DIRECTOR OF STUDENT HEALTH SERVICES, UNC-CH 


No. 213PA96 
(Filed 6 December 1996) 


Appeal by defendants pursuant to N.C.G.S. § 7A-30(1) from a 
unanimous decision of the Court of Appeals, 122 N.C. App. 181, 468 
S.E.2d 575 (1996), reversing an order granting summary Judgment for 
defendants entered by Stephens (Donald W.), J., on 7 March 1995, in 
Superior Court, Orange County, and remanding the case to the trial 
court. Heard in the Supreme Court 13 November 1996. 


McSurely Dorosin & Osment, by Alan McSurely, Mark Dorosin, 
and Ashley Osment, for plaintiff-appellee. 


Michael F. Easley, Attorney General, by Thomas J. Ziko, Special 
Deputy Attorney General, and Celia Grasty Jones, Associate 
Attorney General, for defendant-appellants. 

PER CURIAM. 


AFFIRMED. 
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H.B.S. CONTRACTORS, INC. v. CUMBERLAND COUNTY BOARD OF EDUCATION 


No. 180PA96 
(Filed 6 December 1996) 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 122 N.C. App. 49, 468 S.E.2d 
517 (1996), affirming declaratory judgment entered 1 March 1995 by 
Brewer, J., in Superior Court, Cumberland County. Heard in the 
Supreme Court 12 November 1996. 


Thorp and Clarke, by Herbert H. Thorp and Matthew R. Plyler, 
for plaintiff-appellant and -appellee. 


Womble Carlyle Sandridge & Rice, PL.L.C., by Elizabeth L. 
Riley, for defendant-appellant and -appellee. 


Tharrington Smith, by Ann L. Majestic, Michael Crowell, and 
Rod Malone, on behalf of North Carolina School Boards 
Association, Inc., amicus curiae. 


Everett Gaskins Hancock & Stevens, by Hugh Stevens and 
C. Amanda Martin, on behalf of Fayetteville Publishing 
Company and The North Carolina Press Association, amici 
curiae. 


PER CURIAM. 


PETITION FOR DISCRETIONARY REVIEW IMPROVIDENTLY 
ALLOWED. 
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ADDISON v. MOSS 
No. 304P96 
Case below: 122 N.C. App. 569 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 5 December 1996. 


CARTER v. STANLY COUNTY 
No. 350A96 
Case below: 123 N.C. App. 235 


Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 12 November 1996. 


CRAFT v. BILL CLARK CONSTRUCTION CoO. 
No. 474P96 
Case below: 123 N.C. App. 777 


Petition by defendants for discretionary review pursuant to G.S. 
7A-31] denied 5 December 1996. 


HIEB v. HOWELLS CHILD CARE CENTER 
No. 443P96 
Case below: 123 N.C. App. 61 


Petition by defendants for discretionary review pursuant to G.S. 
7A-31 denied 5 December 1996. 


IN RE FORECLOSURE OF AAL-ANUBIAIMHOTEPOKOROHAMZ 
No. 337P96 
Case below: 123 N.C. App. 133 


Petition by plaintiffs for discretionary review pursuant to G.S. 
7A-31 denied 5 December 1996. 
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IN RE GORAYA 

No. 462P96 

Case below: 124 N.C. App. 228 

Petition by respondents for discretionary review pursuant to G.S. 
7A-31 denied 5 December 1996. 
KELLY v. OTTE 

No. 422P96 

Case below: 123 N.C. App. 585 

Petition by Attorney General for discretionary review pursuant to 
G.S. 7A-31 denied 5 December 1996. 
MALINOWSKI v. GUM AND HILLIER 

No. 478P96 

Case below: 124 N.C. App. 230 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 5 December 1996. 
PULLIAM v. SMITH 

No. 499PA96 

Case below: 124 N.C. App. 144 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 allowed 5 December 1996. Petition by plaintiff for writ of super- 
sedeas allowed and motion for temporary stay dismissed as moot 5 
December 1996. 


SEUFERT v. SEVEN LAKES DEVELOPMENT CO. 
No. 346PA96 


Case below: 123 N.C. App. 161 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 allowed 5 December 1996. 
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STATE v. CREASON 
No. 364A96 
Case below: 123 N.C. App. 495 


Motion by the Attorney General to dismiss the appeal for lack of 
substantial constitutional question is allowed 5 December 1996 
except as to defendant’s Issue I, namely, whether defendant’s consti- 
tutional protection against double jeopardy was violated by his being 
punished both under the North Carolina Controlled Substance Tax 
Act and by a criminal prosecution. 

STATE v. KEY 
No. 303P96 
Case below: 122 N.C. App. 579 


Motion by the Attorney General to dismiss the appeal for lack of 
substantial constitutional question is allowed 5 December 1996. 
Petition by defendant for discretionary review pursuant to G.S. 7A-31 
denied 5 December 1996. 

STATE v. MCCOTTER 

No. 376P96 

Case below: 123 N.C. App. 359 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 5 December 1996. 

STATE v. McMILLAN 
No. 446P96 
Case below: 122 N.C. App. 400 


Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 5 December 1996. 
STATE v. MOODY 

No. 343P96 

Case below: 123 N.C. App. 162 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 5 December 1996. 
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STATE v. PREVATTE 

No. 126A95 

Case below: Anson County Superior Court 

Petition by defendant for writ of certiorari to review the order of 
the Anson County Superior Court denied 5 December 1996. 
STATE v. SISK 

No. 371A96 

Case below: 123 N.C. App. 361 


Motion by the Attorney General to dismiss the appeal for lack of 
substantial constitutional question allowed 12 November 1996. As to 
Question Number 2 presented in defendant’s petition for discre- 
tionary review: “Whether it was error for the Court to fail to dismiss 
the indictment against the defendant at the close of the State’s evi- 
dence as being fatally defective?”, the petition is allowed to consider 
that question. As to all other questions raised in the defendant’s peti- 
tion for discretionary review, the petition is denied 12 November 
1996. 


STATE v. SOUTHARD 

No. 451P96 

Case below: 123 N.C. App. 790 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 5 December 1996. 
STATE v. STRICKLAND 

No. 292P96 

Case below: 122 N.C. App. 580 


Motion by the Attorney General to dismiss the appeal for lack of 
substantial constitutional question allowed 5 December 1996. 
Petition by defendant for discretionary review pursuant to G.S. 7A-31 
denied 5 December 1996. 
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VASSEUR v. ST. PAUL MUTUAL INS. CO. 
No. 427P96 
Case below: 123 N.C. App. 418 


Petition by defendant for discretionary review pursuant to G.dS. 
7A-31 denied 5 December 1996. 


184 IN THE SUPREME COURT 


STATE v. BARNES 
[345 N.C. 184 (1997)] 


STATE OF NORTH CAROLINA v. WILLIAM LEROY BARNES, ROBERT LEWIS 
BLAKNEY, FRANK JUNIOR CHAMBERS 


No. 146A94 
(Filed 10 February 1997) 


1. Criminal Law § 76 (NCI4th Rev. )-—— capital murder—motion 
for change of venue—pretrial publicity—no showing of 
particular objection to individual juror 


The trial court did not abuse its discretion in a capital prose- 
cution for first-degree murder, burglary, and robbery by denying 
defendants’ motion for change of venue based upon pretrial pub- 
licity. While at least nine sitting jurors had been exposed to pre- 
trial publicity and defendants exhausted all of their peremptory 
challenges, no defendant specifically identified a single juror who 
was objectionable to him. The jurors at issue each stated 
unequivocally that they would be able to arrive at a determi- 
nation of defendant’s guilt or innocence based solely upon the 
evidence presented at trial and defendants have not offered par- 
ticular objections to any individual juror. Defendants have not 
shown any specific and identifiable prejudice necessitating a 
change of venue. 


Am Jur 2d, Criminal Law § 378. 


Right of accused in misdemeanor prosecution to change 
of venue on grounds of inability to secure fair trial and the 
like. 34 ALR 3d 804. 


2. Criminal Law § 76 (NCI4th Rev. )— capital murder—motion 
for change of venue—pretrial publicity—general prejudice 
against defendant 


The trial court did not abuse its discretion in a capital prose- 
cution for first-degree murder, burglary, and robbery by denying 
defendants’ motion for a change of venue based on the county’s 
population being infected with prejudice against defendants. 
Several factors distinguish this case from State v. Jerrett, 309 
N.C. 239, and Sheppard v. Maxwell, 384 U.S. 333; Rowan County 
does not constitute the small “neighborhood” type of environ- 
ment at issue in Jerrett, none of the seated jurors possessed any 
preconceived notions about the guilt or innocence of the defend- 
ants, although a number had heard about the case; the level of 
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familiarity that the Jerrett jurors had with the victim, the victim’s 
family, and the State’s witnesses is not present in this case; and 
the proceedings here were not merely a sideshow to the larger 
carnival of public spectacle. Viewing the totality of the circum- 
stances, there is not a reasonable likelihood that pretrial public- 
ity prevented defendants from having a fair trial. 


Am Jur 2d, Criminal Law § 378. 


Right of accused in misdemeanor prosecution to 
change of venue on grounds of inability to secure fair trial 
and the like. 34 ALR 3d 804. 


. Criminal Law § 78 (NCI4th Rev.)— change of venue--—pre- 
trial publicity—jurors’ ability to rely solely on evidence 
presented at trial 


Although defendant contends that State v. Moore, 335 N.C. 
567, cert. denied, 130 L. Ed. 2d 174 (1994) (holding that the trial 
court does not err by denying a motion for change of venue when 
each juror states unequivocally that he or she can set aside what 
was heard previously about defendant's guilt and arrive at a 
determination based solely on evidence presented at trial) vio- 
lates Murphy v. Florida, 421 U.S. 794 (1975) (holding that jurors’ 
assurances that they are equal to the task of setting aside pre- 
conceived notions about a case cannot be dispositive of the 
accused's rights), our appellate courts have the power to con- 
sider the evidence and the totality of the circumstances in deter- 
mining whether the trial court has erred in resolving such a 
motion. The most persuasive evidence as to whether pretrial pub- 
licity was prejudicial or inflammatory usually will be the jurors’ 
responses to questions asked them during jury selection. Absent 
some reason to doubt jurors’ unequivocal statements that they 
will rely solely on the evidence presented in determining the out- 
come of the trial, the North Carolina Supreme Court has no need 
to further examine the validity of the trial court’s ruling. 


Am Jur 2d, Jury §§ 193, 289; Trial § 1546. 


. Jury § 106 (NCI4th)— capital murder—jury selection— 
motion for individual voir dire denied 


The trial court did not abuse its discretion in a capital prose- 
cution for first-degree murder, burglary, and robbery by refusing 
to allow individual voir dire of prospective jurors. Any error was 
harmless because the trial judge told defense counsel at the 
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beginning of the proceeding that, while his practice was to deal 
with jury selection a panel at a time, he would entertain argu- 
ments on individual voir dire and would be glad to keep an open 
mind on the issue. Defendants have failed to identify any possible 
particular harm resulting from their being required to question 
each of the jurors in the presence of the others. 


Am Jur 2d, Jury §§ 194, 198. 


.Jury § 243 (NCI4th)— capital murder—jury selection— 


additional peremptory challenges denied 


The trial court did not err in a capital prosecution for first- 
degree murder, burglary, and robbery by denying defendants 
additional peremptory challenges. The court allowed each 
defendant an additional peremptory challenge because one juror 
who had been accepted by all parties was dismissed because of a 
family emergency. Defendants therefore enjoyed the use of a 
total of forty-five peremptory challenges, more than the statutory 
provision allows. 


Am Jur 2d, Jury §§ 235, 236. 


Jury: number of peremptory challenges allowed in 
criminal case, where there are two or more defendants 
tried together. 21 ALR3d 725. 


. Jury § 248 (NCI4th)— capital murder—peremptory chal- 


lenges—alleged racial discrimination—State’s reasons 
sufficient 


The trial court in a capital prosecution for first-degree mur- 
der, burglary, and robbery did not allow the State to exercise 
three peremptory challenges in a racially discriminatory manner 
where the trial court ruled that defendants failed to make a 
prima facie showing of racial discrimination but asked the dis- 
trict attorney to state his reasons for excluding the jurors. Even 
if answers of a venire member who is later peremptorily excused 
are similar to those of a juror of another race who sits in judge- 
ment of a defendant and the manner of questioning differs, this 
does not necessarily lead to a conclusion that the prosecutor’s 
reasons were pretextual. It cannot be said that the trial court’s 
rulings were clearly erroneous in light of the totality of the 
circumstances. 


Am Jur 2d, Jury § 244. 
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Use of peremptory challenges to exclude ethnic and 
racial groups, other than black Americans, from criminal 
jury—post-Batson state cases. 20 ALR5Sth 398. 


. Evidence and Witnesses § 1756 (NCI4th)— capital mur- 
der—mannequins—illustrative of number and direction of 
bullet wounds 


The trial court did not abuse its discretion in a capital prose- 
cution for first-degree murder, burglary, and robbery by allowing 
the use of mannequins for the purpose of illustrating the number 
and direction of bullet wounds incurred by the victims. Although 
defendants argued that the demonstration was both cumulative 
and prejudicial, the evidence presented with respect to the 
killings was complex and the three dimensional evidence involv- 
ing the mannequins and dowels was undoubtedly helpful to the 
jury in resolving and understanding these complex issues. The 
evidence concerning the bullet paths was also probative with 
respect to premeditation and deliberation, as the nature and num- 
ber of a victim’s wounds and whether the wounds are inflicted 
after a victim has been rendered helpless are circumstances to be 
considered in this determination. 


Am Jur 2d, Homicide § 415. 


Propriety, in trial of criminal case, of use of skeleton or 
model of human body or part. 83 ALR2d 1097. 


. Evidence and Witnesses § 1130 (NCI4th)— hearsay—code- 
fendants’ statements—admissible 


The trial court did not err in a capital prosecution for first- 
degree murder, burglary, and robbery, by admitting hearsay state- 
ments by two codefendants against defendant Barnes. Blakney’s 
conversation with Valerie Mason tended to subject him to crimi- 
nal liability, and he no doubt knew the consequences of acknowl- 
edging his involvement in an attack on a law enforcement officer. 
His statements therefore fit within the hearsay exception in 
N.C.G.S. § 8C-1, Rule 804(b)(3). Moreover, without ruling on any 
issues concerning the scope of North Carolina’s Rule 804(b)(3) 
hearsay exception, Blakney’s comments do not have the taint of 
“special suspicion” reserved for those statements aimed at impli- 
cating another defendant while exonerating the declarant and 
therefore do not violate the rule of Williamson v. United States, 
912 U.S, 594. 


Am Jur 2d, Homicide § 345. 
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Evidence and Witnesses § 1123 (NCI4th)— hearsay state- 
ments by coconspirator—admissible 


The hearsay statements of defendant Blakney, admitted in 
the capital trial of three defendants for first-degree murder, bur- 
glary, and robbery, fit within the exception for statements of a 
coconspirator found in N.C.G.S. § 8C-1, Rule 801(d)(E). It is not 
necessary for the prosecution to establish the existence of the 
conspiracy before the admission of a hearsay statement falling 
within this exception as long as the existence of the conspiracy is 
eventually established. The jury could find from the evidence that 
defendants’ conduct up to and including the robbery was part of 
a conspiracy, that the subsequent actions of defendants were in 
the course of and in furtherance of the conspiracy, as Blakney’s 
remarks and the actions of defendants were designed to conceal 
their involvement in the crimes. 


Am Jur 2d, Homicide § 346. 


Admissibility of statements of coconspirators made 
after termination of conspiracy and outside accused’s pres- 
ence. 4 ALR3d 671. 


Evidence and Witnesses § 1134 (NCI4th)— hearsay state- 
ments of coconspirator—Bruton distinguished 


The trial court did not err as to defendant Barnes in a capital 
prosecution for first-degree murder, burglary, and robbery by 
admitting the statement of codefendant Chambers that “I should- 
n't have gone with them.” The statement was not powerfully 
incriminating in the context of the evidence against defendant 
Barnes; the reference to “them” was not made in the context of 
any specific statements about the killings and the trial court cau- 
tioned the jury with respect to the statement. The situation in this 
case is distinguishable from Bruton v. United States, 391 U.S. 
123. Chambers’ statements did not clearly identify Barnes or cre- 
ate a substantial risk that the Jury would ignore the trial court’s 
instructions in its determination of defendant Barnes’ guilt. 


Am Jur 2d, Homicide § 346. 


Admissibility of statements of coconspirators made 
after termination of conspiracy and outside accused’s pres- 
ence. 4 ALR3d 671. 
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Criminal Law § 331 (NCI4th Rev.)— multiple defend- 
ants—murder, robbery, burglary—joinder—no abuse of 
discretion 

The trial court did not abuse its discretion in a capital prose- 
cution for first-degree murder, burglary, and robbery as to 
defendant Barnes by joining his case with that of the other 
defendants. There is a strong policy in North Carolina favoring 
the consolidation of the cases of multiple defendants at trial 
when they may be held accountable for the same criminal con- 
duct and severance is not appropriate merely because the evi- 
dence against one codefendant differs from the evidence against 
another. The differences in evidence must result in a conflict in 
the defendants’ respective positions at trial of such a nature that, 
in viewing the totality of the evidence in the case, the defendants 
were denied a fair trial; however, substantial evidence of guilt 
may override any harm resulting from the contradictory evidence 
offered by them individually. The common sense of the jury, 
aided by appropriate instructions, is often relied on not to con- 
vict one defendant on the basis of evidence which relates only to 
the other. The trial court here offered limiting instructions when 
the statements were introduced and defendant Barnes failed to 
show an abuse of discretion. 


Am Jur 2d, Trial §§ 157, 158. 


Criminal Law § 346 (NCI4th Rev. )— multiple defendants— 
joinder—evidence of guilt of other defendants 


Defendant Barnes was not entitled to severance in a prose- 
cution for capital murder, burglary, and robbery although he con- 
tended that the differences in evidence against him when com- 
pared with evidence against his codefendants prevent a fair 
determination of his guilt. Much of the evidence which Barnes 
contends overwhelmed jurors would have been admissible 
against him in a separate trial. Moreover, the common sense of 
the jury, aided by appropriate instructions, is relied on not to con- 
vict one defendant on the basis of evidence which relates only to 
the other. 


Am Jur 2d, Trial § 165. 
Criminal Law § 348 (NCI4th Rev. )— multiple defendants— 
severance denied—no error 


The trial court did not abuse its discretion by denying defend- 
ant Chambers’ motion for severance in a capital prosecution for 
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first-degree murder, burglary, and robbery given the strong policy 
favoring the consolidated trials of defendants accused of collec- 
tive criminal behavior, the limited evidence at issue here, the 
North Carolina Supreme Court’s trust in the common sense of the 
jury, and the limiting instructions of the trial court. 


Am Jur 2d, Trial § 157. 


Criminal Law § 348 (NCI4th Rev. )— multiple defendants— 
admission of redacted statement—motion for severance by 
defendant making statement 


The trial court did not abuse its discretion in a capital prose- 
cution for first-degree murder, burglary, and robbery by denying 
defendant Blakney’s motion for severance where Blakney con- 
tended that the introduction of his statements in a sanitized or 
redacted form denied him a fair trial in that his statements in 
their original form would have demonstrated that he was merely 
a passive participant in the crimes. The evidence at trial was suf- 
ficient for a finding of guilt based on acting in concert; any pas- 
sivity by Blakney was a consideration more appropriate for sen- 
tencing. The redaction here does not rise to the level of exclusion 
of the statements in State v. Boykin, 307 N.C. 87 or State v. 
Alford, 289 N.C. 372. 


Am Jur 2d, Trial §§ 164, 165. 


Criminal Law § 325 (NCI4th Rev.)— capital sentencing— 
motions to sever—denial not error 


There was no error in a capital prosecution for first-degree 
murder, burglary, and robbery in the trial court’s denial of 
motions by defendants Barnes and Chambers to sever the capital 
sentencing proceeding where Barnes and Chambers argued that 
codefendant Blakney’s testimony at sentencing was prejudicial to 
them. Blakney testified that he did not shoot the victims, that 
Barnes and Chambers shot the victims while he was in another 
room, and that he had not planned to kill anyone during the rob- 
bery; Barnes and Chambers did not testify and did not put forth 
any evidence challenging the testimony of their codefendant. The 
differences in evidence in this capital sentencing proceeding did 
not result in such antagonistic defenses as to deny a fair capital 
sentencing proceeding; each defendant could show why he 
should not receive the death penalty without arguing that the oth- 
ers should. 


Am Jur 2d, Trial § 173. 
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Antagonistic defenses as ground for separate trials of 
codefendants in criminal case. 82 ALR3d 245. 


Criminal Law § 482 (NCI4th Rev.)— capital murder— 
juror’s contact with brother concerning defendant— 
inquiry by court 

The trial court did not abuse its discretion in a capital prose- 
cution for first-degree murder, burglary, and robbery where a 
juror volunteered during the State’s presentation of evidence that 
it had been brought to his attention by his brother that the 
brother had known two of the defendants in prison, the trial 
court asked whether the juror and his brother had discussed the 
case, the juror responded that they had not, and the trial court 
made no further inquiry. The trial court was in a position to 
observe and scrutinize the juror’s credibility with respect to the 
juror’s response to the question and was satisfied that the juror 
had not been tainted; it cannot be said that the trial court’s 
actions were so arbitrary that they could not have been the result 
of a reasoned decision. 


Am Jur 2d, Trial §§ 1562, 1564. 


Criminal] Law § 483 (NCI4th Rev.)— capital murder—juror 
misconduct—no abuse of discretion 


The trial court did not abuse its discretion in a capital prose- 
cution for first-degree murder, robbery, and burglary in disposing 
of issues concerning Juror misconduct. Assuming arguendco that 
defense counsel’s unsubstantiated assertion that a juror read 
Bible verses before deliberations began was accurate, there was 
no assertion that the juror’s reading from the Bible was accom- 
plished in the context of any discussion about the case itself or 
that it involved extraneous influences as defined by the North 
Carolina Supreme Court. As to whether there was an abuse of 
discretion in the court’s failure to inquire further into the asser- 
tion that a juror read the Bible aloud in the jury room prior to the 
commencement of deliberations and prior to the trial court’s 
instructions to the jury, there is no evidence that the alleged Bible 
reading was in any way directed to the facts or governing law at 
issue in the case. As to the juror’s alleged actions in calling a. min- 
ister to ask a question about the death penalty, nothing in this 
assertion involved “extraneous information” as contemplated in 
N.C.G.S. § 8C-1, Rule 606(b) or dealt with the fairness or impar- 
tiality of the juror. There is no evidence that the content of any 
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such discussion prejudiced defendants or that the juror gained 
access to improper or prejudicial matters and considered them 
with regard to this case. It cannot be said under the particular cir- 
cumstances of this case that the trial court’s actions in failing to 
probe further into the sanctity of the jury room was an abuse of 
discretion. 


Am Jur 2d, Trial §§ 1562, 1610. 


Propriety and effect of jurors’ discussion of evidence 
among themselves before final submission of criminal case. 
21 ALR4th 444. 


Homicide § 583 (NCI4th)— capital murder—instructions— 
acting in concert—Blankenship overruled 


The trial court did not err in a capital prosecution for first- 
degree murder in its instruction to the jury on the doctrine of 
acting in concert with regard to premeditated and deliberate first- 
degree murder. Although the defendants argued that this instruc- 
tion violated State v. Blankenship, 337 N.C. 548, by permitting 
the jury to find defendants guilty of premeditated and deliberate 
first-degree murder without specific findings that they individu- 
ally possessed the requisite mens rea to commit that crime, 
Blankenship, State v. Reese, 319 N.C. 110, and their progeny are 
overruled to the extent that they are inconsistent with this opin- 
ion. The correct statement of the doctrine of acting in concert in 
this jurisdiction is that enumerated in State v. Westbrook, 279 
N.C. 18, and State v. Erlewine, 328 N.C. 626. 


Am Jur 2d, Criminal Law § 180; Homicide § 263. 


Propriety and effect of jurors’ discussion of evidence 
among themselves before final submission of criminal case. 
21 ALR4th 444. 


Constitutional Law § 166 (NCI4th)— capital murder— 
instructions—acting in concert—Blankenship overruled— 
not ex post facto in this case 


The return to the acting in concert instructions as enumer- 
ated in State v. Erlewine, 328 N.C. 626, rather than State v. 
Blankenship, 337 N.C. 548, did not act as an ex post facto law in 
this capital first-degree murder prosecution because the crimes 
here were committed on 29 October 1992, defendants were sen- 
tenced on 10 March 1994, and the certification date for 
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Blankenship was 29 September 1994. The law on acting in con- 
cert at all relevant times during the disposition of this case was 
the rule as stated in Frlewine, which is reaffirmed. 


Am Jur 2d, Criminal Law § 144. 


Criminal Law § 690 (NCI4th Rev.)— capital murder— 
peremptory instructions—nonstatutory mitigating circum- 
stances—no error 


The trial court did not err as to defendants Barnes and 
Chambers in a capital sentencing proceeding in its peremptory 
instructions on nonstatutory mitigating circumstances. The 
peremptory instructions given were legally correct as they 
reflected the distinction between the statutory and nonstatutory 
mitigators, advised the jury that all of the evidence in the case 
tended to support the nonstatutory mitigating circumstance, and 
allowed but did not require the jury to find the circumstance. 


Am Jur 2d, Criminal Law §§ 598, 599, 628. 


Criminal Law § 1370 (NCI4th Rev.)— capital sentencing— 
especially heinous, atrocious, or cruel aggravating circum- 
stance—vicarious actions 


There was no plain error in a capital sentencing proceeding 
as to defendants Barnes and Chambers where defendants con- 
tended that the instruction on the especially heinous, atrocious 
or cruel aggravating circumstance given by the court permitted 
the jury to find the circumstance vicariously based on the actions 
and specific intent of another defendant. The instruction was 
based on N.C.P.I. Crim. 150.10 and was said to be correct in State 
v. Syriani, 333 N.C. 350. Furthermore, the jury’s findings tend to 
show that, for capital sentencing purposes, the Jury adhered to 
the trial court’s instruction to consider each defendant’s involve- 
ment and culpability distinctly and that the jury did not find facts 
vicariously against one defendant based on the actions or intent 
of another. 


Am Jur 2d, Criminal Law § 628; Trial § 166. 


Appeal and Error § 150 (NCI4th)— capital murder-—con- 
stitutional error—not raised at trial—not preserved for 
appeal 

Defendants Barnes and Blakney were not heard on appeal 
from a capital sentencing hearing where they contended that the 
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trial court committed reversible constitutional error in overruling 
Barnes’ objections to closing arguments made by the State but 
made no constitutional claims at trial. 


Am Jur 2d, Appellate Review § 614. 


Criminal Law § 475 (NCI4th Rev.)— capital sentencing— 
prosecutor’s argument—prosecutor lying on floor 


There was no error in a capital sentencing proceeding as to 
defendant Barnes where the prosecutor lay on the floor to 
demonstrate a previous attempted armed robbery by Barnes of a 
sixteen-year-old girl. Nothing in the record suggests that the pros- 
ecutor did anything other than lie on the floor and describe the 
attack; defendant has failed to show why or how this was an 
improperly prejudicial, theatrical, inflammatory demonstration. 


Am Jur 2d, Trial § 649. 


Criminal Law § 1346 (NCI4th Rev. )— capital sentencing— 
prosecutor’s argument—aggravating circumstances—not 
double counting 


There was no error in a capital sentencing proceeding as to 
defendant Barnes and Blakney where the prosecutor encouraged 
the jury to consider Mr. Tutterow’s psychological torture in 
observing Mrs. Tutterow’s death in determining the existence of 
the especially heinous, atrocious, or cruel aggravating circum- 
stance and later encouraged the jury to use the death of Mrs. 
Tutterow to find the existence of the course of conduct aggravat- 
ing circumstance. Aggravating circumstances are not redundant 
unless there is a complete overlap of evidence supporting them; 
some overlap in the evidence is permissible. Defendants concede 
that the court correctly instructed the jury not to find two or 
more aggravating circumstances from the same evidence and the 
argument did not conflict with any of the trial court’s instructions 
and did not encourage the jury to ignore the instruction about not 
using the same evidence. 


Am Jur 2d, Criminal Law § 628; Trial § 572. 


Criminal Law § 1349 (NCI4th Rev. )— capital sentencing— 
prosecutor’s argument—mitigating circumstances—statu- 
tory and nonstatutory—value—no prejudicial error 

There was no prejudicial error as to defendants Barnes and 
Blakney in a capital prosecution where they contended that the 
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prosecution’s argument on mitigating circumstances erroneously 
informed jurors that it was up to them to decide whether every 
mitigating circumstance, both statutory and nonstatutory, carried 
mitigating value, but immediately after the defense objection the 
prosecutor went on to differentiate between statutory and non- 
statutory mitigators. 


Am Jur 2d, Trial § 572. 


Evidence and Witnesses § 221 (NCI4th)— murder—subse- 
quent possession of victim’s property—relevance 


The trial court did not err as to defendant Barnes in a capital 
prosecution for first-degree murder, robbery, and burglary by not 
limiting its instruction on the doctrine of possession of recently 
stolen property to burglary and robbery charges. Although 
Barnes argues that the instructions allowed the jury to infer pre- 
meditation and deliberation from the fact that he had stolen 
goods in his possession shortly after the time of the murders, the 
instruction informed the jurors that they were permitted, but not 
required, under the doctrine of recent possession to make the 
inference that Barnes stole the property in their determination of 
whether Barnes committed the other crimes at issue, but were 
allowed to use any such inference only to the extent appropriate 
under the other instructions of the trial court. The trial court’s 
instructions in no way imply that the inference that a defendant 
stole property can be substituted for the jury’s specific and inde- 
pendent findings as to whether Barnes premeditated and deliber- 
ated the killings. 


Am Jur 2d, Evidence § 541. 


Homicide § 242 (NCI 4th)— first-degree murder—premedi- 
tation and deliberation—evidence sufficient 


There was sufficient evidence of premeditation and delibera- 
tion as to defendant Barnes in a prosecution for first-degree mur- 
der, robbery, and burglary where the gunshot residue evidence 
tended to show that Barnes shot the victims, the fact that Barnes 
disposed of one of the murder weapons permits a reasonable 
inference that he had fired the weapon, and the State’s evidence 
also tended to show that Barnes demonstrated a willingness to 
kill someone at different times on the day of the murders. 


Am Jur 2d, Homicide § 439. 
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Modern status of the rules requiring malice “afore- 
thought,” “deliberation,” or “premeditation,” as elements 
of murder in the first degree. 18 ALR4th 961. 


Evidence and Witnesses §§ 1274, 1275 (NCI4th)— confes- 
sion—waiver of rights—defendant’s retardation and alco- 
hol abuse 


The trial court did not err as to defendant Blakney in a capi- 
tal prosecution for first-degree murder, robbery, and burglary in 
its determination that Blakney had knowingly and intelligently 
waived his Miranda rights where a psychologist testified that he 
believed that Blakney’s mental retardation, in addition to diffi- 
culties related to Blakney’s consumption of alcohol, rendered 
him unable fully to understand his Miranda rights. While intoxi- 
cation and subnormal mentality are factors to be considered, 
they do not of themselves necessarily cause a confession to be 
inadmissible because of involuntariness or the ineffectiveness of 
a waiver; the factors as presented by Blakney here are not suffi- 
cient to render his confession inadmissible. 


Am Jur 2d, Criminal Law § 797; Evidence § 744. 


Mental subnormality of accused as affecting voluntari- 
ness or admissibility of confession. 8 ALR4th 16. 


Sufficiency of showing that voluntariness of confession 
or admission was affected by alcohol or other drugs. 25 
ALR4th 419. 


Evidence and Witnesses § 1708 (NCI4th)— first-degree 
murder—photographs of crime scene showing victims’ 
wounds 


The trial court did not abuse its discretion as to defendant 
Blakney in a capital prosecution for first-degree murder, burglary, 
and robbery by allowing into evidence eighteen photographs that 
depicted the crime scene. All of the photographs illustrated testi- 
mony about the nature, number, and location of the victims’ 
wounds and the court specifically noted for the record that it had 
examined the photographic evidence and determined that the 
probative value of all the photographs was not substantially out- 
weighed by the danger of unfair prejudice or needless presenta- 
tion of cumulative evidence. Moreover, two of the eighteen 
exhibits were excluded from publication to the jury as duplica- 
tive and the trial court prohibited the State from introducing two 
other photographs for presentation to the witness or for admis- 
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sion into evidence. Defendant failed to establish that the trial 
court abused its discretion. 


Am Jur 2d, Evidence §§ 961-964. 


Criminal Law § 1342 (NCI4th Rev. )— capital sentencing— 
prior felony involving violence—breaking or entering— 
testimony 


The trial court did not err during a capital sentencing pro- 
ceeding as to defendant Frank Chambers by allowing testimony 
concerning a prior breaking and entering in support of the aggra- 
vating circumstance of a prior conviction for a felony involving 
the use or threat of violence where the witness testified that he 
had been bound, robbed, and severely beaten by an intruder he 
knew as “Richard Chambers”; the witness was unable to identify 
defendant in court; and the State introduced certified copies of 
the indictment, transcript of plea, and judgment in which 
Chambers pled guilty to breaking and entering the witness's resi- 
dence. A proper in-court identification was unnecessary because 
the State introduced into evidence certified copies of the tran- 
script of plea and judgment. The witness’s testimony, along with 
the testimony by the investigating officer and photographs of the 
witness’s injuries, support the conclusion that violence against 
the witness was an integral part of the commission of the break- 
ing and entering. N.C.G.S. § 15A-2000(e)(8). 


Am Jur 2d, Criminal Law § 599. 


Evidence and Witnesses § 213 (NCI4th)— first-degree 
murder—defendant’s release from jail hours before mur- 
der—relevant to premeditation and deliberation and 
motive 


The trial court did not err as to defendant Chambers in a cap- 
ital prosecution for first-degree murder, burglary, and robbery by 
admitting testimony regarding his release from jail a few hours 
before the murders. The evidence was relevant to premeditation 
and deliberation and to motive in that it tended to show that 
defendant knew Mr. Tutterow, who cooked part-time at the Jail 
and served as a deputy sheriff and was known to carry significant 
amounts of money in his wallet, and in that it tended to show that 
defendant wanted money when he was released from jail without 
money. 


Am Jur 2d, Evidence § 525. 
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32. Criminal Law § 1402 (NCI]4th Rev.)— death penalty—not 
disproportionate 


Death sentences for first-degree murders were not dispro- 
portionate where the record supports the jury’s findings of aggra- 
vating circumstances, the sentences of death were not imposed 
under the influence of passion, prejudice, or any other arbitrary 
consideration, and the sentences were not excessive or dispro- 
portionate to the penalty imposed in similar cases, considering 
both the crime and the individual defendants. It is significant that 
a conviction was based upon both the theories of premeditation 
and deliberation; three of the four aggravating circumstances 
found in this case are most often found in death cases upheld on 
appeal; the presence of any of those three aggravators is suffi- 
cient when only a single aggravator is submitted and found; there 
has not been a finding of disproportionality when the previous 
violent felony conviction is found; the murder of multiple victims 
weighs heavily against defendant; and disproportionality has 
never been found in a case involving multiple murders. 
Defendant Barnes and Chambers robbed and viciously murdered 
two elderly victims and, in the course of the murders and the 
events that followed, showed an utter disregard for the value of 
human life. Although a number of mitigating circumstances were 
found as to Barnes, it cannot be said that the death sentences are 
disproportionate. 


Am Jur 2d, Criminal Law § 628. 
Justice FRYE dissenting. 


Justices WHICHARD and PARKER join in this dissenting opinion. 


Appeal as of right by defendants pursuant to N.C.G.S. § 7A-27 
from judgments imposing sentences of death with respect to defend- 
ants Barnes and Chambers and sentences of life imprisonment with 
respect to defendant Blakney entered by Helms, J., on 10 March 1994, 
in Superior Court, Rowan County, upon jury verdicts finding defend- 
ants guilty of first-degree murder. Defendant Chambers’ motion to 
bypass the Court of Appeals as to his robbery and burglary convic- 
tions was allowed by this Court on 6 June 1995; defendants Barnes’ 
and Blakney’s motions to bypass the Court of Appeals as to their rob- 
bery and burglary convictions were allowed on 14 June 1995. Heard 
in the Supreme Court 17 May 1996. 
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Michael F. Easley, Attorney General, by William B. Crumpler 
and John G. Barnwell, Assistant Attorneys General, for the 
State. 


Malcolm Ray Hunter, Jr., Appellate Defender, by Janine M. 
Crawley, Assistant Appellate Defender, for defendant-appellant 
Barnes. 


Fred W. DeVore, III, for defendant-appellant Blakney. 


Seth R. Cohen and J. David James for defendant-appellant 
Chambers. 


MITCHELL, Chief Justice. 


Defendants William Leroy Barnes, Robert Lewis Blakney, and 
Frank Junior Chambers were tried jointly and capitally upon indict- 
ments charging them each with two counts of first-degree murder, 
two counts of robbery with a dangerous weapon, and one count of 
first-degree burglary in connection with the killings of B.P. and Ruby 
Tutterow. The jury returned verdicts finding all three defendants 
guilty of both counts of first-degree murder on the theory of premed- 
itation and deliberation as well as under the felony murder rule. The 
felonies the jury relied upon in finding defendants guilty of felony 
murder were burglary and both counts of armed robbery. Following a 
capital sentencing proceeding pursuant to N.C.G.S. § 15A-2000, the 
jury recommended that defendants Barnes and Chambers be sen- 
tenced to death for each murder and that defendant Blakney be sen- 
tenced to a mandatory term of life imprisonment for each murder. 
The trial court accordingly sentenced defendants Barnes and 
Chambers to death for the first-degree murders and sentenced 
defendant Blakney to two terms of life imprisonment. Defendants 
were also each sentenced to two terms of forty years’ imprisonment 
for armed robbery and a term of forty years’ imprisonment for bur- 
glary. All sentences are to be served consecutively. 


Defendants appeal to this Court as a matter of right from the 
judgments and respective sentences of death and life imprisonment 
for the first-degree murders. We allowed their motions to bypass the 
Court of Appeals on their appeal of the judgments entered for the 
offenses of armed robbery and burglary. For the reasons set forth in 
this opinion, we conclude that defendants received a fair trial, free 
from prejudicial error, and that the respective death and life sen- 
tences imposed by the trial court must stand. 
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While we discuss the relevant evidence in detail where necessary 
in the individual assignments of error, a brief synopsis of the evi- 
dence introduced at trial is as follows: On 29 October 1992, all three 
defendants went to the Salisbury home of B.P. and Ruby Tutterow to 
rob the Tutterows. Defendant Chambers had met B.P. while incarcer- 
ated at the Rowan County jail, where B.P. cooked part-time and 
served as a deputy sheriff. B.P. was known to carry significant 
amounts of money in his wallet and had given defendant Chambers 
money to buy cigarettes and food while Chambers was in jail. 


Chambers was released from jail on the afternoon of 29 October, 
and shortly thereafter met up with defendant Blakney and Antonio 
Mason at a nearby convenience store. Chambers told Blakney and 
Mason that he had been released from jail without any money and 
that he knew someone who lived nearby who had plenty of money. 
Chambers said that he was willing to kill someone if it was necessary 
to get some money. After being unable to convince Mason to cooper- 
ate in their efforts, Chambers and Blakney joined up with defendant 
Barnes, who was at that time in the convenience store parking lot. 
Chambers, Blakney, and Barnes then went with others to the apart- 
ment of Cynthia Gwen, where the three defendants talked together 
about “mak[ing] a lick,” or robbing someone. Barnes got into an argu- 
ment with another man while at Gwen’s apartment, and Gwen asked 
him to leave. The three defendants then left Gwen’s apartment 
together around 10:00 p.m. 


Patricia Miller was speaking with B.P. Tutterow on the phone 
around 10:00 p.m. that evening when she heard a commotion on the 
line and the phone went dead. After attempting to reach the 
Tutterows several times, Miller telephoned the police around 11:30 
p.m. Salisbury police officers arrived at the Tutterow home around 
12:30 a.m. on 30 October and found the Tutterows dead and the house 
ransacked. 


The Tutterows’ daughters determined that several things were 
missing from their parents’ home including B.P.’s .357 Magnum pistol 
and a .38-caliber revolver, B.P.’s gold wedding band and gold watch, 
several items of jewelry, two bank bags that usually contained cash, 
and a bag of antique coins including some Susan B. Anthony dollars 
and Kennedy half-dollars. 


Physical evidence in the home tied defendants Blakney and 
Chambers to the crime. The DNA profile of a sample drawn from one 
cigarette butt found in the house matched that of Chambers, and the 
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profile on another butt matched that of Blakney. A latent fingerprint 
on a money box found in one bedroom matched Chambers’ left mid- 
die finger. A print obtained from another money box matched that of 
Blakney’s left palm. 


Around 11:00 p.m. on the night of the murders, Barnes, Blakney, 
and Chambers went to the apartment where Antonio, Sharon, and 
Valerie Mason lived. Blakney and Chambers told Sharon that they 
would pay her for the use of her car to go to Kannapolis to dispose of 
some guns. Although Sharon refused, Blakney gave the two women 
around twenty to forty dollars and gave Valerie a wedding band with 
one small diamond. When Valerie asked Blakney where he got the 
ring, he replied that “we f------ up a police” and that it was a “three- 
person secret.” Blakney further told Valerie that he, Barnes, and 
Chambers had some jewelry and guns. Barnes and Chambers each 
then showed Valerie and Sharon a gun. 


Defendants then left with Antonio to buy drugs. They bought 
about sixty dollars worth of crack at a nearby apartment complex 
and returned to the Mason apartment to smoke it, after which defend- 
ants left the apartment again. Shortly thereafter, Antonio, Sharon, 
and Valerie heard sirens and followed the sounds to the Tutterow 
home, where they learned of the murders. Valerie told an officer at 
the scene that “[Blakney] shouldn't have killed those people like that” 
and went to the police department around midnight to tell the police 
what she knew. 


Some time after midnight, Everette Feamster, a Salisbury cab 
driver, drove defendants to the Bradshaw Apartments in Salisbury. 
Feamster and a passenger in the cab, Charles Fair, testified that they 
heard defendants talking about money and saw them passing money 
back and forth. Upon arriving at the Bradshaw Apartments, Barnes 
purchased three hundred dollars’ worth of crack cocaine from Wayne 
Smith and bought more crack from Willie Peck. Barnes later sold 
B.P.’s .38-caliber revolver for five rocks of crack. Defendants then 
went to several other parties throughout the early morning, during 
which time they bought as much as one thousand dollars’ worth of 
crack from Smith and varying amounts of crack from other sellers. At 
the home of Paula Jones, Smith saw Barnes with a pistol stuck in his 
pants and Blakney with a pistol in his pants. Blakney then gave his 
pistol to Chambers. 


During the early morning of 30 October 1992, Blakney pawned 
two rings—a “mother’s ring” with three birthstones and a wedding 
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band—and some antique coins. Barnes attempted to sell a gold watch 
with diamonds on the face to Joseph Knox. Chambers attempted to 
hide Mr. Tutterow’s .357 Magnum pistol at the home of Carl Fleming. 
Barnes was taken into custody on the morning of 30 October, Blakney 
was arrested that afternoon, and Chambers turned himself in that 
afternoon. 


All three defendants later made statements to police, but each 
denied having been involved in the killings of the Tutterows. 
Chambers admitted to having been in the Tutterow home and told 
Rachel Eberhart, “Hell yeah, I killed the m---- f-----,” although he later 
said he was merely kidding. Blakney told police that he took items 
from the bedrooms but that he did not take part in the shootings. 
Barnes denied having seen Blakney or Chambers on 29 October 1992 
and stated that he had nothing to do with the killings. Special Agent 
Michael Creasy testified that the palms of Barnes’ hands had indica- 
tions of gunshot residue on them and explained that the concentra- 
tions on Barnes’ palms could have been a result of Barnes having 
merely handled a gun rather than having actually shot one. Gunshot 
residue was also found on the waistbands of Barnes’ and Chambers’ 
pants. Furthermore, during court proceedings in November, Barnes 
wore a gold necklace and a watch belonging to the Tutterows. 


Dr. Brent Hall testified that Ruby Tutterow died as a result of mul- 
tiple gunshot wounds. She suffered ten wounds in all, four of which 
were to the head. Hall testified that two of these wounds, one to the 
head and one to the back, had the potential to be rapidly fatal. 
Dr. Deborah Radisch testified that B.P. Tutterow also suffered multi- 
ple gunshot wounds and died as a result of a gunshot to the chest in 
combination with several shots to the face and head. B.P. had also 
been beaten and had suffered a number of defensive wounds. Special 
Agent Thomas Trochum testified that the Tutterows were shot with 
both a .3857 Magnum revolver and .38-caliber revolver, although he 
added that he could not say whether a third gun was involved. 


ARGUMENTS OF BARNES, BLAKNEY, AND CHAMBERS 


We first deal with the several issues to which defendants jointly 
assign error. In assignments of error, defendants contend that the 
trial court committed an abuse of discretion by denying defendants’ 
motion for change of venue, for individual voir dire of prospective 
jurors, and for additional peremptory challenges. 


[1] With respect to the change of venue issue, defendants contend 
that widespread pretrial publicity “so infected the local community 
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that [they] could not receive a fair trial in Rowan County.” Evidence 
presented at hearings on the change of venue motion tended to show 
that a number of articles were published and a number of television 
pieces aired in the Rowan County area about the circumstances of 
the murders. This coverage dealt with a number of different issues 
involving the murders: the resignation of an assistant district attor- 
ney because of the premature release of Chambers from jail hours 
before the killings; threats made against defendants and the reloca- 
tion of defendants outside Rowan County because of these threats; 
the withdrawal of defense counsel because of the attorneys’ inability 
to provide an effective defense because of conflicts, resulting in the 
trial court having to go outside Rowan County to find representation 
for defendants; and numerous descriptions of the good character of 
the victims. Defendants offered a survey taken over one year after the 
murders indicating that between seventy-eight and ninety-six percent 
of the Rowan County population knew about the murders. About one- 
third of the population believed that defendants were guilty and forty 
percent of the individuals surveyed who knew something about the 
murders had received at least some of their information through local 
word-of-mouth communication. Defendants further point out that of 
the 153 potential jurors, 136 had heard about the murders, 36 had 
formed an opinion as to the guilt of defendants, and 31 were excused 
for cause for being unable to set aside these opinions. At least nine of 
the twelve jurors who actually decided the case knew of the murders 
prior to their selection as jurors. Judge Walker, and later Judge 
Helms, denied defendants’ motions to change venue. 


It is axiomatic that criminal defendants have the right to be 
tried by an impartial jury free from outside influences. Staie v. 
Boykin, 291 N.C. 264, 269, 229 S.E.2d 914, 917 (1976). Motions for 
change of venue are governed by N.C.G.S. § 15A-957, which provides 
in pertinent part: 


If, upon motion of the defendant, the court determines that 
there exists in the county in which the prosecution is pending so 
great a prejudice against the defendant that he cannot obtain a 
fair and impartial trial, the court must either: 


(1) Transfer the proceeding to another county in the prose- 
cutorial district as defined in G.S. 7A-60 or to another 
county in an adjoining prosecutorial district as defined in 
G.S. 7A-60.... 
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N.C.G.S. § 15A-957(1) (1988). We explained the test for determining 
when a change of venue is warranted in State v. Yelverton, 334 N.C. 
532, 434 $.E.2d 183 (1993): 


The test for determining whether venue should be changed is 
whether “it is reasonably likely that prospective jurors would 
base their decision in the case upon pre-trial information rather 
than the evidence presented at trial and would be unable to 
remove from their minds any preconceived impressions they 
might have formed.” [State v. Jerrett, 309 N.C. 239,] 255, 307 
S.E.2d [339,] 347 [(1983)]. The burden of proving the existence of 
a reasonable likelihood that he cannot receive a fair trial because 
of prejudice against him in the county in which he is to be tried 
rests upon the defendant. “In deciding whether a defendant has 
met his burden of showing prejudice, it is relevant to consider 
that the chosen jurors stated that they could ignore their prior 
knowledge or earlier formed opinions and decide the case solely 
on the evidence presented at trial.” [(/d.] at 255, 307 S.E.2d at 348. 
The determination of whether a defendant has carried his burden 
of showing that pre-trial publicity precluded him from receiving a 
fair trial rests within the trial court’s sound discretion. The trial 
court has discretion, however, only in exercising its sound judg- 
ment as to the weight and credibility of the information before it, 
including evidence of such publicity and jurors’ averments that 
they were ignorant of it or could be objective in spite of it. When 
the trial court concludes, based upon its sound assessment of the 
information before it, that the defendant has made a sufficient 
showing of prejudice, it must grant defendant’s motion as a mat- 
ter of law. 


Yelverton, 334 N.C. at 539-40, 434 S.E.2d at 187 (citations omitted). A 
defendant must be afforded the opportunity to ensure the impar- 
tiality of the jury through means such as voir dire. State v. Jaynes, 
342 N.C. 249, 464 S.E.2d 448 (1995), cert. denied, —- U.S. —, 185 
L. Ed. 2d 1080 (1996). 


We have stated in many cases that defendants must ordinarily 
establish specific and identifiable prejudice against them as a result 
of pretrial publicity. See, e.g., State v. Lane, 334 N.C. 148, 151-52, 431 
S.E.2d 7, 9 (1993). In Jerrett, we held that for a defendant to meet his 
burden of showing that pretrial publicity prevented him from receiv- 
ing a fair trial, he must show inter alia that Jurors with prior knowl- 
edge decided the case, that he exhausted his peremptory challenges, 
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and that a juror objectionable to him sat on the jury. Jerrett, 309 N.C. 
at 255, 307 S.E.2d at 347-48. While at least nine sitting jurors in the 
present case had been exposed to pretrial publicity and defendants 
did exhaust all of their peremptory challenges, no defendant has 
specifically identified a single juror who was objectionable to him. In 
State v. Alston, 341 N.C. 198, 225-26, 461 S.E.2d 687, 701 (1995), cert. 
denied, —— U.S. —, 134 L. Ed. 2d 100 (1996), we held that where “the 
record reveals no basis upon which to conclude that any Juror based 
his or her decision upon pretrial information rather than the evidence 
presented at trial,” defendant cannot carry his burden of showing 
specific and identifiable prejudice. As the jurors at issue in this case 
each stated unequivocally that they would be able to arrive at a deter- 
mination of defendant’s guilt or innocence based solely upon the evi- 
dence presented at trial and defendants have not offered particular 
objections to any individual juror, defendants have not shown. any 
specific and identifiable prejudice necessitating a change of venue. 


[2] Our examination of this issue does not conclude with this finding. 
We also indicated in Jerrett that where the totality of the circum- 
stances reveals that a county’s population is “infected” with prejudice 
against a defendant, we will find that the defendant fulfilled his bur- 
den of showing that he would not receive a fair trial in that county. 
Jerrett, 309 N.C. at 258, 307 S.E.2d at 349. We based this on the 
Supreme Court’s decision in Sheppard v. Maxwell, 384 U.S. 333, 16 
L. Ed. 2d 600 (1966). Sheppard involved a “trial infected not only 
by a background of extremely inflammatory publicity but also by a 
courthouse given over to accommodate the public appetite for carni- 
val.” Murphy v. Florida, 421 U.S. 794, 799, 44 L. Ed. 2d 589, 594 
(1975). The Supreme Court stated in Sheppard that, while a defend- 
ant must ordinarily show specific prejudice, “ ‘at times a procedure 
employed by the State involves such a probability that prejudice will 
result that it is deemed inherently lacking in due process.’ ” 
Sheppard, 384 U.S. at 352, 16 L. Ed. 2d at 614 (quoting Estes v. Texas, 
381 U.S. 5382, 542-43, 14 L. Ed. 2d 548, 550 (1965)). 


In Jerrett, this Court noted that: (1) “the crime occurred in a 
small, rural and closely-knit county where the entire county was, in 
effect, a neighborhood,” Jerrett, 309 N.C. at 256, 307 S.E.2d at 348, 
with a population at that time of 9,587 people, id. at 252 n.1, 307 
S.E.2d at 346 n.1 (citing U.S. Census Report); (2) the voir dire 
showed that around one-third of the prospective jurors knew the 
victim or some member of the victim’s family, many jurors knew 
potential State’s witnesses, four jurors who decided the case knew 
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the victim’s family or other relatives, six jurors who decided the case 
knew State’s witnesses, and the foreman stated that he heard a rela- 
tive of the victim discussing the case in an emotional manner, 7d. at 
257, 307 S.E.2d at 348-49; and (3) the jury was examined collectively 
on voir dire rather than individually, thereby allowing potential 
jurors to hear that other potential jurors knew the victim and the vic- 
tim’s family, that some had already formed opinions in the case, and 
that some would be unable to give the defendant a fair trial, id. at 
257-58, 307 S.E.2d at 349. A majority of this Court concluded that, 
based on the totality of the circumstances, there was a reasonable 
likelihood that the defendant would not be able to receive a fair trial 
before a local jury. Id. 


Several factors distinguish the case sub -judice from both 
Sheppard and Jerrett. With a population exceeding 110,000, North 
Carolina Manual 1993-1994, at 1083 (Lisa A. Marcus ed.), Rowan 
County does not constitute the small “neighborhood” type of envi- 
ronment at issue in Jerrett. While a number of prospective jurors had 
heard about the case prior to trial, none of the seated jurors pos- 
sessed any preconceived notions about the guilt or innocence of 
the defendants. Furthermore, the level of familiarity that the Jerrett 
jurors had with the victim, the victim’s family, and the State’s 
witnesses is not present in this case. While the influence of the 
news media in cases like Sheppard, Estes v. Texas, 381 U.S. 532, 14 
L. Ed. 2d 543 (1965), and Rideau v. Louisiana, 373 U.S. 723, 10 
L, Ed. 2d 663 (1963), “pervaded the proceedings,” whether in the com- 
munity at large or in the courtroom, and resulted in a “circus atmos- 
phere” in the courtroom itself during trial, see Murphy, 421 U.S. at 
799, 44 L. Ed. 2d at 594 (discussing Estes), the record in this case 
does not show that the legal proceedings at issue here were merely a 
sideshow to the larger carnival of public spectacle. Rather, the trial 
court administered the proceedings in an able and commendable 
fashion, with the solemnity and gravity befitting a proceeding in 
which the fate of three defendants would be determined. 


Moreover, the Supreme Court warned in Murphy that those cases 
mentioned above “cannot be made to stand for the proposition that 
juror exposure to information about a state defendant’s prior convic- 
tions or to news accounts of the crime with which he is charged alone 
presumptively deprives the defendant of due process.” Murphy, 421 
U.S. at 799, 44 L. Ed. 2d at 594. We have consistently held that factual 
news accounts with respect to the commission of a crime and the pre- 
trial proceedings relating to that crime do not of themselves warrant 
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a change in venue. See, e.g., State v. Soyars, 332 N.C. 47, 53, 418 
S.E.2d 480, 484 (1992). While at least nine of the seated jurors in this 
case had been exposed to some information about the killings before 
trial, there is no indication that these factual accounts were prejudi- 
cial to defendants. The jurors’ responses themselves show that none 
of the seated jurors found the pretrial publicity sufficiently damning 
to provoke any preconceived notions about defendants’ guilt or in- 
nocence. We therefore conclude that, in viewing the totality of the 
circumstances in this case, there is not a reasonable likelihood that 
pretrial publicity prevented defendants from receiving a fair trial in 
Rowan County and that the trial court did not err in refusing to grant 
defendants’ motions for change of venue. 


[3] Defendants further argue that this Court has virtually foreclosed 
appeals with respect to change of venue issues, noting that we held 
in State v. Moore, 335 N.C. 567, 586, 440 $.E.2d 797, 808, cert. denied, 
— U.S. ——, 130 L. Ed. 2d 174 (1994), that a trial court does not err 
in refusing to allow a change of venue when “each juror states 
unequivocally that he can set aside what he has heard previously 
about a defendant’s guilt and arrive at a determination based solely 
on the evidence presented at trial.” Defendants contend that this 
statement of the law with respect to change of venue motions vio- 
lates Murphy, in which the Supreme Court held that “the juror’s 
assurances that he is equal to [the task of setting aside his precon- 
ceived notions about a case] cannot be dispositive of the accused's 
rights.” Murphy, 421 U.S. at 800, 44 L. Ed. 2d at 595. We disagree. 


Our appellate courts have the power to consider the evidence and 
the totality of the circumstances in determining whether the trial 
court has erred in resolving such a motion. We continue to believe, 
however, that the most persuasive evidence as to whether pretrial 
publicity was prejudicial or inflammatory usually will be the potential 
jurors’ responses to questions asked them during jury selection. State 
v. Richardson, 308 N.C. 470, 480, 302 S.E.2d 799, 805 (1983). We pre- 
sume that jurors will tell the truth; our court system simply could not 
function without the ability to rely on such presumptions. Absent 
some reason to doubt jurors’ unequivocal statements that they will 
rely solely on the evidence presented in determining the outcome of 
the trial, we have no need to further examine the validity of the trial 
court’s ruling. These arguments are without merit. 


[4] Defendants next challenge the trial court’s refusal to allow indi- 
vidual voir dire of prospective jurors, arguing that the collective voir 
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dire “guaranteed that the entire jury pool would be infected and 
tainted by the opinions of... [some] jurors” that the defendants were 
guilty. “In capital cases the trial judge for good cause shown may 
direct that jurors be selected one at a time, in which case each juror 
must first be passed by the State. These jurors may be sequestered 
before and after selection.” N.C.G.S. § 15A-1214(j) (1988). A trial 
court’s ruling on the issue of individual voir dire will not be dis- 
turbed, however, absent an abuse of discretion. State v. Short, 322 
N.C. 783, 788, 370 S.E.2d 351, 354 (1988). 


Assuming arguendo that the trial court’s ruling in this case was 
error, we conclude that any error in this regard was harmless. In 
State v. Lee, 335 N.C. 244, 439 S.E.2d 547, cert. denied, —- U.S. —, 
130 L. Ed. 2d 162 (1994), we held that any error in the trial court’s 
refusal to allow individual voir dire was harmless, as the defendant 
had not been precluded from examining each of the jurors to reveal 
any possible prejudice resulting from pretrial publicity. Jd. at 267-68, 
439 S.E.2d at 558-59. In this case, the trial judge told defense counsel 
at the beginning of the proceeding that, while his practice was to deal 
with jury selection a panel at a time, he would entertain arguments on 
individual voir dire and would be glad to keep an open mind on the 
issue. As in Lee, the record here shows that the trial judge's ruling 
“was a reasoned decision by which he attempted to conserve judicial 
resources without foreclosing the possibility of allowing individual 
votr dire if it became necessary to ensure a fair jury selection 
process.” /d. at 267, 439 S.E.2d at 558. Defendants have failed to iden- 
tify any possible particular harm to them resulting from their being 
required to question each of the jurors in the presence of the others. 


[5] Defendants also argue within this assignment of error that the 
trial court erred in refusing to grant defendants additional peremp- 
tory challenges, thereby preventing defendants from receiving a fair 
and impartial trial. N.C.G.S. § 15A-1217(a) provides that an individual 
defendant is entitled to fourteen peremptory challenges and that the 
State is entitled to fourteen challenges for each defendant. While the 
trial court had no authority to grant any additional peremptory chal- 
lenges, see State v. Hunt, 325 N.C. 187, 198, 381 S.E.2d 453, 460 
(1989), it nonetheless allowed each defendant an additional peremp- 
tory challenge because one juror who had been accepted by all par- 
ties was dismissed because of a family emergency. Defendants there- 
fore enjoyed the use of a total of forty-five peremptory challenges, 
more than the statutory provision allows. This assignment of error is 
without merit. 
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[6] In other assignments of error, defendants contend that the trial 
court erred in allowing the State to exercise peremptory challenges 
in aracially discriminatory manner. Defendants point to the dismissal 
of prospective jurors Melodie Hall, Lana Jones, and Judge Cherry and 
argue that the prosecution struck these prospective Jurors because 
they are African-American. 


In Batson v. Kentucky, 476 U.S. 79, 90 L. Ed. 2d 69 (1986), the 
Supreme Court created the first tentative and halting outline of an 
equal protection framework for the resolution of issues surrounding 
racial discrimination in the exercise of peremptory challenges. We 
recently summarized the current status of the doctrine in State v. 
Lyons, 343 N.C. 1, 468 S.E.2d 204, cert. denied, —— U.S. —, 136 
L. Ed. 2d 167 (1996): 


In Batson, the United States Supreme Court held that the 
Equal Protection Clause of the Fourteenth Amendment to the 
United States Constitution prohibits the use of peremptory chal- 
lenges to exclude a juror solely on account of his or her race. 
Batson, 476 U.S. at 89, 90 L. Ed. 2d at 83. The Supreme Court 
established a three-part test to determine if a prosecutor has 
impermissibly excluded a juror based on race. First, the defend- 
ant must establish a prima facie case of purposeful discrimina- 
tion. If the defendant succeeds in establishing a prima facie case 
of discrimination, the burden shifts to the prosecutor to offer a 
race-neutral explanation for each challenged strike. Finally, the 
trial court must determine whether the defendant has proven pur- 
poseful discrimination. 


In order to rebut a prima facie case of discrimination, the 
prosecution must articulate legitimate reasons which are clear, 
reasonable and related to the particular case to be tried. The 
prosecutor’s explanation need not, however, rise to the level jus- 
tifying a challenge for cause. Furthermore, if not racially moti- 
vated, the prosecutor may exercise peremptory challenges on the 
basis of legitimate hunches and past experience. 


... [In explaining the reasons for the exercise of a peremp- 
tory challenge, t]he prosecutor is not required to provide an 
explanation that is persuasive, or even plausible. “At this [(sec- 
ond] step of the inquiry, the issue is the facial validity of the pros- 
ecutor’s explanation. Unless a discriminatory intent is inherent in 
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the prosecutor’s explanation, the reason offered will be deemed 
race neutral.” Hernandez [v. New York], 500 U.S. [352,] 360, 114 
L. Ed. 2d [395,] 406 {(1991)]. 


Lyons, 343 N.C. at 11, 13, 468 S.E.2d at 208, 209 (citations omitted). 
In State v. Rouse, 339 N.C. 59, 451 S.E.2d 543 (1994), cert. denied, — 
U.S. —, 133 L. Ed. 2d 60 (1995), we observed that 


[w]here “a prosecutor has offered a race-neutral explanation for 
the peremptory challenges and the trial court has ruled on the 
ultimate question of intentional discrimination,” the issue is 
whether the reason given by the prosecutor was legitimate or 
merely pretextual. Hernandez v. New York, 500 U.S. 352, 359, 114 
L. Ed. 2d 395, 405 (1991); State v. Robinson, 330 N.C. 1, 16, 409 
S.E.2d 288, 296 (1991). “Unless a discriminatory intent is inherent 
in the prosecutor’s explanation the reason offered will be deemed 
race neutral.” Hernandez, 500 U.S. at 360, 114 L. Ed. 2d at 406. As 
this determination is essentially a question of fact, the trial 
court’s decision of whether the prosecutor had a discriminatory 
intent will be upheld unless that finding is clearly erroneous. 


Rouse, 339 N.C. at 78, 451 S.E.2d at 553 (citations omitted). We have 
also noted with respect to the exercise of our review in these matters 
that the investigation into a prosecutor’s state of mind on the 
demeanor and credibility of a particular juror is a matter peculi- 
arly within the province of the trial court. State v. Robinson, 336 
N.C. 78, 94, 443 S.E.2d 306, 313 (1994), cert. denied, —- U.S. —, 130 
L. Ed. 2d 650 (1995). It is with these principles in mind that we turn 
to the issues with respect to the prosecutor’s exercise of peremptory 
challenges in this case. 


The trial court ruled that defendants failed to make a prima facie 
showing of racial discrimination in the State’s exercise of peremptory 
challenges against prospective jurors Hall, Jones, and Cherry. With 
respect to prospective juror Melodie Hall, the trial court ruled that 
defendants had not made a prima facie showing of discrimination in 
the prosecutor’s dismissal of Hall, “but out of an abundance of cau- 
tion” asked the district attorney to state his reasons for excusing Hall 
should the information be necessary at a later time. The district attor- 
ney explained that 


she—in the first instance is the same age as these defendants, she 
is 32 years old according to what she stated, she is physically 
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attractive and she is single. In addition to that, which I would 
contend that Mr. Blakney at least, has been described by his psy- 
chiatrist as attractive ....She has expressed that in her associa- 
tions that she stated that returning a guilty verdict of first degree 
murder and returning a death sentence that she would be subject 
to criticism from her acquaintances. When I asked her the first 
time about whether that would affect her ability to decide this 
case, there was a long period of hesitation before she said there 
was not. That is essentially the answer that [another juror] and 
other people that we have exercised peremptory challenges, have 
been hesitant or unclear in [thei]r answers, which would lead me 
to conclude that they were unclear if the answer they were giving 
was, in fact, correct. She, I think, was rehabilitated from that 
position by The Court, but when I asked her those questions, she 
was Slow. My recollection is that she would not maintain eye con- 
tact with me during the time that I was asking those questions. I 
would say that her hairstyle and personal appearance would indi- 
cate potentially a nonconformist or non-traditional approach to 
her life. She... works in Charlotte, therefore, is not a local per- 
son and is subject to whatever conversation she would have at 
that time on her job. ... I think I mentioned that she is single and 
mentioned that in terms of her age group and this group of 
defendants and would say that her being single indicates that she 
is less stable in her life-style and potentially less responsible. 
Those are all things that are at least factors. I would point out 
that the State’s jury selection Voir Dire was racially neutral until 
that subject was approached by the defense in their examination 
of white jurors. We did not bring this issue into this trial until it 
was brought out by defense counsel in the course of that Voir 
Dire and we contend that those are all legitimate constitutional 
reasons for the exercise of peremptory challenges. 


After the trial court and defense counsel discussed the prosecutor's 
reasons, the court found that the reasons were not pretextual. 


Defendants attack the reasoning of the prosecutor and the over- 
all method by which the jury was selected in two ways: (1) that a 
juror or jurors of a different race from those venire members who 
were peremptorily excused were asked similar questions by the pros- 
ecutor, gave answers similar to those of the prospective jurors 
peremptorily excused, and later sat on the jury that decided the case; 
and (2) that there was a variation in the number of questions asked 
or the manner of questioning in examining those venire members 
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peremptorily challenged and those who actually sat on the jury. We 
have noted with respect to this type of argument that even if answers 
of a venire member of one race who is later peremptorily excused are 
similar to those of a juror of another race who sits in judgment of a 
defendant and the manner of questioning the two differs, this state of 
circumstances in itself does not necessarily lead to a conclusion that 
the reasons given by the prosecutor were pretextual. Rouse, 339 N.C. 
at 80, 451 S.E.2d at 554. It also bears repeating that jury selection is 
“more art than science” and that only in the rare case “will a single 
factor control the decision-making process,” State v. Porter, 326 N.C. 
489, 501, 391 S.E.2d 144, 152 (1990), as well as that a prosecutor may 
rely on legitimate hunches in the exercise of peremptory challenges, 
Rouse, 339 N.C. at 79, 451 S.E.2d at 554. 


In examining the prosecutor’s reasoning in light of the totality of 
the circumstances, we cannot say that the trial court’s ruling was 
clearly erroneous. No discriminatory intent was inherent in the pros- 
ecutor’s explanations of the peremptory challenge of Hall. The pros- 
ecutor’s questioning techniques throughout the jury selection process 
for jurors black and white alike focused on age, marital status, and 
circumstances involving racial sensitivity or favoritism. The trial 
court’s determination that the dismissal of Hall was not the prod- 
uct of discriminatory intent was not clearly erroneous and will be 
upheld. 


Similarly, the trial court’s conclusion that no prima facie case of 
discrimination existed with respect to the prosecution’s peremptory 
challenge of Lana Jones was not clearly erroneous. Although finding 
that no prima facie case existed, however, the trial court did ask the 
prosecutor to offer an explanation for the challenge “so we’ll have it”; 
the prosecutor responded that 


[Lana Jones] is 22 years old. She stated she went to school with a 
State’s witness, Curtis Cowan, who we know to be a convicted 
felon. She said that she had no prior knowledge of this case at all 
and my recollection is that she may be the only one that has said 
they haven't heard anything about this. ...[S]he... had only been 
working since August and that would indicate a lack of stability. 
I would also point out at the same exercise of peremptory chal- 
lenges we excused a 20 year old white male at the same time we 
excused [Lana] Jones. 


We note again that age was one of a number of important factors 
in the prosecutor’s strategy for the jury selection process. With 
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respect to the other factors, Jones’ familiarity with a witness who 
was a convicted felon and the absence of any work history are both 
legitimate race-neutral reasons for the prosecutor’s exercise of the 
peremptory challenge. The trial court’s ruling as to Jones was not 
clearly erroneous. 


With respect to the prosecutor’s peremptory challenge of Judge 
Cherry, the trial court also concluded that defendants had not made 
a prima facie showing of racial discrimination. The trial court, how- 
ever, again asked the prosecutor to explain his strike to preserve the 
information for the record, and the prosecutor stated as follows: 


Mr. Cherry stated that he, for a period of about two years|,| had 
lived in the same area as the defendant, Robert Blakney, and had 
known two of his brothers and had seen his two brothers, I 
believe he said within the last couple of years. That he also knew 
a person listed on the list of witnesses, Mr. Leon Melton, and that 
he had played softball with him. He said that he was a member of 
a church that as a regular part of its procedure visited with 
inmates at the local prisons and it’s on that basis the State 
excused him. 


Each of the prosecutor’s reasons are supported by the record and are 
facially race-neutral. As we cannot say that the trial court’s rulings 
with respect to venire members Hall, Jones, and Cherry were clearly 
erroneous, we therefore conclude that these assignments of error are 
without merit. 


[7] Defendants next contend by assignments of error that the trial 
court erred in allowing the use of mannequins at trial for the pur- 
pose of illustrating the number and the direction of bullet wounds 
incurred by the Tutterows. Defendants argue on appeal that the 
demonstration, during which Dr. Deborah Radisch used colored 
dowels and mannequins to illustrate her testimony about the angles 
at which the bullets entered the bodies, was both cumulative and 
unfairly prejudicial. 


In State v. Mason, 315 N.C. 724, 731, 340 S.E.2d 430, 485 (1986), 
we held that the decision to exclude evidence pursuant to Rule 403 of 
the North Carolina Rules of Evidence whether based on its cumula- 
tive nature or because the danger of unfair prejudice substantially 
outweighs its probative value is left to the sound discretion of the 
trial court. The evidence presented in this case with respect to the 
killings was complex. In addition to Dr. Radisch’s testimony concern- 


214 IN THE SUPREME COURT 


STATE v. BARNES 
(345 N.C. 184 (1997)] 


ing the paths of the bullets and the medical examination that accom- 
panied her autopsy of the Tutterows, there was also testimony 
accompanying the physical evidence with respect to ballistics, fiber 
evidence, residue at the crime scene, and blood splatter evidence. 
When viewed in context, such evidence supported a reconstruction 
of events on the night of the killings, including where the shooters 
and victims were positioned, how many guns were used, and the 
order in which the various shots were fired. The three-dimensional 
evidence involving the mannequins and dowels that Dr. Radisch used 
to illustrate her testimony was undoubtedly helpful to the jury in 
resolving and understanding these complex issues. The evidence con- 
cerning the bullet paths was also probative with respect to premedi- 
tation and deliberation, as the nature and number of a victim’s 
wounds and whether wounds are inflicted after a victim has been ren- 
dered helpless are circumstances to be considered in this determina- 
tion. State v. Sierra, 335 N.C. 753, 759, 440 S.E.2d 791, 795 (1994). 
Defendants have not established an abuse of discretion by the trial 
court, and these assignments of error are therefore overruled. 


Defendants contend in several assignments of error that the trial 
court erred by admitting into evidence a number of hearsay state- 
ments that prejudiced them and denied them their due process and 
confrontation rights. We deal first with the contentions of defendant 
Barnes. 


[8] Barnes argues that the trial court’s admission into evidence of 
hearsay statements by defendants Blakney and Chambers violated 
his federal and state constitutional rights. He points to two 
exchanges that he argues unfairly prejudiced him: (1) Valerie Mason’s 
testimony that when she asked Blakney about where he had acquired 
a ring that he gave to her, Blakney said that “it was a three-person 
secret” and that “we f------ up a police”; and (2) Reverend Betty 
Smith’s testimony that Chambers told her that “I shouldn’t have gone 
with them.” Barnes argues that the trial court should have redacted 
both of these statements to avoid prejudicing him. 


In Bruton v. United States, 391 U.S. 123, 20 L. Ed. 2d 476 (1968), 
the Supreme Court held that defendant Bruton’s confrontation rights 
were violated by the admission into evidence of a nontestifying code- 
fendant’s confession that implicated Bruton in the crime. Jd. at 126, 
20 L. Ed. 2d at 479-80. The admission of the confession was “power- 
fully incriminating,” id. at 135, 20 L. Ed. 2d at 485, and the Supreme 
Court explained that 
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because of the substantial risk that the jury, despite instructions 
to the contrary, looked to the incriminating extrajudicial state- 
ments in determining [Bruton’s] guilt, admission of [the codefen- 
dant’s] confession in this joint trial violated [Bruton’s} right of 
cross-examination secured by the Confrontation Clause of the 
Sixth Amendment. 


Id. at 126, 20 L. Ed. 2d at 479. The Supreme Court also noted in 
Bruton that no recognized exception to the hearsay rule applied in 
that case. Id. at 128 n.3, 20 L. Ed. 2d at 480-81 n.3. Here, at least two 
firmly established exceptions apply. 


We stated in State v. Stager, 329 N.C. 278, 317, 406 S.E.2d 876, 898 
(1991), that statements falling within an exception to the hearsay rule 
may be admitted without violating a defendant’s confrontation rights 
if the evidence is reliable. We also held in State v. Fox, 274 N.C. 277, 
291, 163 S.E.2d 492, 502 (1968), that before a confession of a nontes- 
tifying codefendant is admitted into evidence in a consolidated trial, 
all portions of the confessions implicating another defendant must be 
deleted. See also N.C.G.S. § 15A-927(c)(1) (1988). We further noted in 
State v. Littlejohn, 340 N.C. 750, 755, 459 S.E.2d 629, 632 (1995), that 
the Bruton rule may be invoked when, although the implicated code- 
fendant is not mentioned by name, it is clear that the statement refers 
to him. 


With respect to Blakney’s statements that “it was a three-person 
secret” and “we f----- up a police,” these statements fall within the 
exception enumerated in Rule 804(b)(3), which provides that a 
declarant’s statement, accompanied by clear corroborating circum- 
stances, may be admitted when it “at the time of its making .. . so far 
tended to subject him to... criminal liability ... that a reasonable 
man in his position would not have made the statement unless he 
believed it to be true.” N.C.G.S. § 8C-1, Rule 804(b)(3) (1992). 
Blakney’s conversation with Valerie Mason tended to subject him to 
criminal liability, and he no doubt knew the consequences of 
acknowledging his involvement in an attack on a law enforcement 
officer. His statements therefore fit within the hearsay exception in 
Rule 804(b)(3). 


Barnes argues further that the Supreme Court’s decision in 
Williamson v. United States, 512 U.S. 594, 129 L. Ed. 2d 476 (1994), 
mandates the conclusion that the statements were inadmissible 
under the federal analogue to our Rule 804(b)(3) insofar as they 
were non-self-inculpatory. In Williamson, the Supreme Court held 
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that under federal Rule 804(b)(3), statements of a codefendant 
declarant are admissible as long as they are self-inculpatory. Jd. at 
—, 129 L. Ed. 2d at 483-84. The Supreme Court explained that 


Rule 804(b)(3) is founded on the common-sense notion that rea- 
sonable people, even reasonable people who are not especially 
honest, tend not to make self-inculpatory statements unless they 
believe them to be true. ... 


... Due to [a codefendant’s] strong motivation to implicate 
the defendant and to exonerate himself, a codefendant’s state- 
ments about what the defendant said or did are less credible than 
ordinary hearsay evidence.” 


Id. at —~-, —-, 129 L. Ed. 2d at 482, 483 (quoting Lee v. Illinois, 476 
U.S. 530, 541, 90 L. Ed. 2d 514, 526 (1986)). While we do not here rule 
on any issues concerning the scope of North Carolina’s Rule 
804(b)(3) hearsay exception for statements against penal interest, we 
conclude that the Williamson test is satisfied in this case and that 
Blakney’s statements would not violate federal Rule 804(b)(3). 
Blakney’s statements in this case were completely self-inculpatory, as 
the comment that “we f----- up a police” directly and obviously incrim- 
inated Blakney. Blakney’s comments do not have the taint of “special 
suspicion” reserved for those statements aimed at implicating 
another defendant while exonerating the declarant and therefore do 
not violate the Williamson rule. 


[9] Blakney’s statements also fit within the exception for statements 
of a coconspirator found in Rule 801(d)(E), which provides that a 
statement may be admitted as a hearsay exception “if it is offered 
against a party and it is. ..a statement by a coconspirator of such 
party during the course and in furtherance of the conspiracy.” 
N.C.G.S. § 8C-1, Rule 801(d)(E) (1992). A criminal conspiracy is an 
express or implied agreement between two or more persons to do an 
unlawful act, to do a lawful act in an unlawful way, or to do a lawful 
act by unlawful means. State v. Gibbs, 335 N.C. 1, 47, 486 S.E.2d 321, 
347 (1993), cert. denied, ——- U.S. —~, 129 L. Ed. 2d 881 (1994). It is 
not necessary for the prosecution to establish the existence of the 
conspiracy before the admission of a hearsay statement falling within 
this exception as long as the existence of the conspiracy is eventually 
established. State v. Polk, 309 N.C. 559, 565-66, 308 S.E.2d 296, 299 
(1983). 
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Evidence presented at trial tended to show that while at the con- 
venience store with Antonio Mason, defendants planned to rob the 
Tutterows. They went to the Tutterow house and robbed and killed 
the victims. They then went to Valerie Mason’s apartment, where they 
offered Sharon Mason money if she would let them take her car to get 
rid of some guns, and they gave away some of the Tutterows’ belong- 
ings while at the Mason apartment. The jury could find from the evi- 
dence that defendants’ conduct up to and including the robbery at the 
Tutterows was part of a conspiracy. The jury also could find that the 
subsequent actions of defendants were in the course of and in fur- 
therance of the conspiracy, as Blakney’s remarks and the actions of 
defendants were designed to conceal their involvement in the crimes. 
In State v. Willis, 332 N.C. 151, 420 S.E.2d 158 (1992), we reaffirmed 
that the statement of a coconspirator during the course of and in fur- 
therance of the conspiracy is admissible and is not barred by Bruton. 
Id. at 167-68, 420 S.E.2d at 165. Blakney’s statements were therefore 
admissible against Barnes, and this argument is without merit. 


[10] With respect to the statement of Chambers that “I shouldn't 
have gone with them,” Barnes argues that this statement was “partic- 
ularly significant” and therefore prejudicial and that it also violated 
his due process and confrontation rights. In Bruton, the Supreme 
Court held that the introduction of a codefendant’s hearsay statement 
“posed a substantial threat to petitioner’s right to confront the wit- 
nesses against him” and therefore constituted reversible error. 
Bruton, 391 U.S. at 137, 20 L. Ed. 2d at 485. The Supreme Court noted 
that 


there are some contexts in which the risk that the jury will not, 
or cannot, follow instructions is so great, and the consequences 
of failure so vital to the defendant, that the practical and human 
limitations of the jury system cannot be ignored. ...Sucha 
context is presented here, where the powerfully incriminating 
extrajudicial statements of a codefendant, who stands accused 
side-by-side with the defendant, are deliberately spread before 
the jury in a joint trial. 


Id. at 135-36, 20 L. Ed. 2d at 485. 


We find the situation in the case sub judice to be distinguishable 
from that in Bruton. The statement about which Barnes complains is 
not “powerfully incriminating,” especially when viewed in the con- 
text of the evidence against him. Chambers’ reference to “them” was 
not made in the context of any specific statements about the killings, 
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and the trial court cautioned the jury with respect to Chambers’ state- 
ment. The Supreme Court observed in Bruton that “[nlot every 
admission of inadmissible hearsay or other evidence can be consid- 
ered to be reversible error unavoidable through limiting instructions 
.... It is not unreasonable to conclude that in many such cases the 
jury can and will follow the trial judge’s instructions to disregard 
such information.” /d. at 135, 20 L. Ed. 2d at 484-85. We conclude that 
Chambers’ statements did not clearly identify Barnes or create a sub- 
stantial risk that the jury would ignore the trial court’s instructions in 
its determination of Barnes’ guilt. Therefore, Barnes’ arguments are 
without merit. 


Defendant Blakney also argues that Reverend Smith’s testimony 
that Chambers stated that “I shouldn’t have gone with them” preju- 
diced him and violated his due process rights. For the reasons previ- 
ously discussed, Blakney’s assignments of error in this regard are 
also overruled. 


Defendant Chambers contends that Valerie Mason’s testimony 
with respect to Blakney’s statements violated the Bruton rule. As dis- 
cussed previously, these statements were admissible against 
Chambers, as they were against Barnes, as exceptions to the hearsay 
rule under Rules 804(b)(3) (statements against penal interest) and 
804(d)(E) (statements of a coconspirator in the course of and in fur- 
therance of the conspiracy). This argument is without merit. 


We therefore conclude that these assignments of error by defend- 
ants are without merit. 


In other assignments of error, defendants argue that the trial 
court committed reversible error by joining their cases for both trial 
and sentencing. We deal with these contentions in turn. 


[11] Defendant Barnes contends that the trial court abused its dis- 
cretion in joining his case with that of the other codefendants. He 
argues (1) that hearsay testimony concerning statements from the 
nontestifying codefendants unfairly prejudiced him, and (2) that the 
extreme disparity in the evidence against him as compared with that 
against the other codefendants mandated separate trials. At trial, 
Barnes objected to four statements: (1) the testimony of Valerie 
Mason that defendant Blakney told her on the night of the murders 
that “we f. - up a police”; (2) testimony that defendant Chambers 
told his minister that “I shouldn’t have gone with them”; (3) testimony 
that Chambers stated that he “wasn’t going back to jail without... 
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killing somebody”; and (4) that, upon being told about news reports 
of murders committed by another person, Chambers said, “everybody 
have [sic] to die sometime,” and, “it wasn’t your momma and daddy.” 
Barnes argues that although the trial court gave a limiting instruction 
that these statements should not be considered as evidence against 
Barnes, the risk that they would unfairly prejudice him warranted 


severance. 


The governing law with respect to issues involving severance 


provides: 


(b) Severance of Offenses.—The court, on motion of the 
prosecutor or on motion of the defendant, must grant a severance 
of offenses whenever: 


(1) 


(2) 


If before trial, it is found necessary to promote a fair 
determination of the defendant’s guilt or innocence 
of each offense; or 


If during trial, upon motion of the defendant... , it 
is found necessary to achieve a fair determination of 
the defendant’s guilt or innocence of each offense. 
The court must consider whether, in view of the 
number of offenses charged and the complexity of 
the evidence to be offered, the trier of fact will be 
able to distinguish the evidence and apply the law 
intelligently as to each offense. 


(c) Objection to Joinder of Charges against Multiple 
Defendants for Trial; Severance. 


(1) 


When a defendant objects to joinder of charges 
against two or more defendants for trial because an 
out-of-court statement of a codefendant makes ref- 
erence to him... , the court must require the prose- 
cutor to select one of the following courses: 


a. A joint trial at which the statement is not admit- 
ted into evidence; or 


b. A joint trial at which the statement is admitted 
into evidence only after all references to the 
moving defendant have been effectively deleted 
so that the statement will not prejudice him; or 


c. A separate trial of the objecting defendant. 
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(2) The court, on motion of the prosecutor, or on motion 
of the defendant other than under subdivision (1) 
above must deny a joinder for trial or grant a sever- 
ance of defendants whenever: 


a. If before trial, it is found necessary to protect a 
defendant’s right to a speedy trial, or it is found 
necessary to promote a fair determination of 
the guilt or innocence of one or more defendants; 
or 


b. If during trial, upon motion of the defendant 
whose trial is to be severed, .. . it is found nec- 
essary to achieve a fair determination of the guilt 
or innocence of that defendant. 


N.C.G.S. § 15A-927(b), (c)(1), (2). We review the trial court’s decision 
in this regard under the abuse-of-discretion standard. State v. Porter, 
303 N.C. 680, 688, 281 S.E.2d 377, 383 (1981). 


There is a strong policy in North Carolina favoring the consolida- 
tion of the cases of multiple defendants at trial when they may be 
held accountable for the same criminal conduct. State v. Paige, 316 
N.C. 630, 643, 343 S.E.2d 848, 857 (1986). Severance is not appropri- 
ate merely because the evidence against one codefendant differs 
from the evidence against another. See, e.g., State v. Nelson, 298 N.C. 
573, 586-88, 260 S.E.2d 629, 640-41 (1979), cert. denied, 446 U.S. 929, 
64 L. Ed. 2d 282 (1980). The differences in evidence from one code- 
fendant to another ordinarily must result in a conflict in the defend- 
ants’ respective positions at trial of such a nature that, in viewing the 
totality of the evidence in the case, the defendants were denied a fair 
trial. Jd. at 587, 260 S.E.2d at 640. However, substantial evidence of 
the defendants’ guilt may override any harm resulting from the con- 
tradictory evidence offered by them individually. Jd. at 588, 260 
S.E.2d at 641. 


With respect to the testimony involving statements made by 
Barnes’ codefendants, we noted in Paige that “we often rely on the 
common sense of the jury, aided by appropriate instructions of the 
trial judge, not to convict one defendant on the basis of evidence 
which relates only to the other.” Paige, 316 N.C. at 643, 343 S.E.2d at 
857. While Barnes contends that the limiting instructions given by the 
trial court were ineffective in preventing the jury from using the 
statements as substantive evidence against him, thereby precluding a 
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fair determination of his guilt, he has failed to show that the trial 
court abused its discretion. We explained in Paige that if introduction 
of some evidence incriminating only one codefendant always 
“required a severance of the defendants’ trials, we would in effect be 
ruling that co-defendants may not be joined for trial in this state. It 
would be unusual for all evidence at a joint trial to be admissible 
against [all] defendants... .” /d. The trial court here offered limiting 
instructions at the times the statements were introduced. As Barnes 
has failed to show an abuse of discretion in the trial court’s actions, 
this argument is therefore without merit. 


[12] Barnes’ contention that the differences in the evidence against 
him when compared with evidence against his codefendants pre- 
vented a fair determination of his guilt is equally unpersuasive. 
Barnes contends that the “overwhelming” evidence incriminating 
Blakney and Chambers—including DNA and fingerprint evidence, the 
numerous inculpatory statements made by both codefendants, and 
testimony that both codefendants were seen the night of the murders 
with articles belonging to the Tutterows and sold one of the Tutterow 
guns used in the murders—created a substantial risk that jurors over- 
looked the weakness of the State’s case against him. We find no error 
in this regard. 


Evidence is relevant, and therefore generally admissible, “if it has 
any logical tendency, however slight, to prove a fact in issue.” Moore, 
335 N.C. at 601, 440 S.E.2d at 816. Similarly, evidence may be admis- 
sible where it is not directly probative of the crime charged if it per- 
tains to the “ ‘chain of events explaining the context, motive and set- 
up of the crime... [and is] linked in time and circumstances with the 
charged crime, or [if it] forms an integral and natural part of an 
account of the crime, or is necessary to complete the story of the 
crime for the jury.’ ” State v. Agee, 326 N.C. 542, 548, 391 S.E.2d 171, 
174 (1990) (quoting United States v. Williford, 764 F.2d 1493, 1499 
(lith Cir. 1985)) (second alteration in original). Evidence may also be 
admissible under the principle of res gestae, which provides for the 
admission of evidence involving a continuing criminal transaction 
that is “‘so closely connected to [an] occurrence or event in both 
time and substance as to be a part of the happening.’ ” State v. Baker, 
336 N.C. 58, 63, 441 S.E.2d 551, 554 (1994) (quoting Black’s Law 
Dictionary 1305 (6th ed. 1990)). Much of the evidence that Barnes 
contends overwhelmed the jurors, thereby compelling them to disre- 
gard the weak case against him, would have been admissible against 
him in a separate trial under such rules. In any event, assuming 
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arguendo that some of the aforementioned evidence would not have 
been admissible against Barnes in a separate proceeding, this fact 
nonetheless did not entitle Barnes to severance. Again, we “rely on 
the common sense of the jury, aided by appropriate instructions of 
the trial judge, not to convict one defendant on the basis of evidence 
which relates only to the other.” Paige, 316 N.C. at 643, 343 S.E.2d at 
857. Barnes’ arguments are therefore without merit. 


[13] Similarly, defendant Chambers has not shown an abuse of dis- 
cretion in the trial court’s denial of his motion for severance. 
Chambers argues that Blakney’s statements (discussed above with 
regard to the arguments of Barnes) prejudiced him, thereby prevent- 
ing a fair determination of his guilt. We again note the strong policy 
favoring the consolidated trials of defendants accused of collective 
criminal behavior. Given the limited evidence at issue in this as- 
signment of error, our trust in the common sense of the jury, and the 
limiting instructions of the trial court, we conclude that Chambers’ 
argument is without merit. 


[14] Defendant Blakney contends that the introduction of his state- 
ments in a Sanitized or redacted form denied him a fair trial. Blakney 
argues that admitting the confessions in their original form would 
have demonstrated that he was merely a passive participant in the 
crimes. He contends that the admission of the redacted statements 
resulted in the jury’s (1) inferring that he did not cooperate with the 
police in identifying his codefendants; and (2) inferring that he, 
rather than his codefendants, committed some of the acts that he 
described in his statements to police. 


As noted previously, the Supreme Court’s decision in Bruton pro- 
vides that in joint trials of defendants, extrajudicial confessions of 
nontestifying defendants should be excluded unless all portions 
implicating codefendants other than the declarant-defendant can be 
removed without prejudice either to the declarant-defendant or to the 
State. See Bruton, 391 U.S. at 126, 135-36, 20 L. Ed. 2d at 479, 485; 
Fox, 274 N.C. at 291, 163 S.E.2d at 502. If the removal of those por- 
tions in this manner is not possible, the State may either choose not 
to introduce the confession or may try the defendants separately. Jd. 
Again, we examine the trial court’s actions under the abuse-of- 
discretion standard. Porter, 303 N.C. at 688, 281 S.E.2d at 383. 


While Blakney frames his participation in the crimes here as pas- 
sive, the evidence against him at trial was sufficient for a finding of 
guilt on the theory of acting in concert. Any passivity on the part of 
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Blakney was a consideration more appropriate for sentencing. While 
Blakney cites State v. Boykin, 307 N.C. 87, 296 S.E.2d 258 (1982), and 
State v. Alford, 289 N.C. 372, 222 S.E.2d 222, death sentence vacated, 
429 U.S. 809, 50 L. Ed. 2d 69 (1976), in support of his argument for 
severance, we find those cases to be inapposite. Those cases dealt 
with circumstances in which the refusal of the trial court to grant sev- 
erance interfered with a defendant’s opportunity to use a confession 
to his advantage where the defendants had antagonistic defenses. See 
Boykin, 307 N.C. at 91-92, 296 S.E.2d at 260-61 (defendant was unable 
to explain that he gave false statements to protect his codefendant 
brother); Alford, 289 N.C. at 385-89, 222 S.E.2d at 231-33 (defendant 
was unable to use confession of codefendant more fully to support 
his alibi). 


In this case, Blakney merely argues that, notwithstanding other 
evidence presented at trial, his own unredacted confession could 
have been used to show that he was a passive participant in the 
crimes. The redaction here does not rise to the level of the exclusion 
of the statements in Boykin or Alford, both of which involved 
severely censored statements going to the heart of the accused's 
defense that would have been available had the cases not been 
joined. We therefore conclude that the trial court’s ruling denying sev- 
erance to Blakney was not “so arbitrary that it could not have been 
the result of a reasoned decision,” State v. Hayes, 314 N.C. 460, 47], 
334 §8.E.2d 741, 747 (1985), and find Blakney’s argument to be without 
merit. 


[15] The final matter for our examination in these assignments of 
error concerns the trial court’s denial of motions by defendants 
Barnes and Chambers for severance at the capital sentencing pro- 
ceeding. Barnes and Chambers argue that the testimony of their co- 
defendant Blakney at sentencing prejudiced them, thereby denying 
them their respective rights to a fair capital sentencing proceeding. 
Blakney testified at sentencing that he did not shoot the Tutterows, 
that Barnes and Chambers did shoot the Tutterows while he was in 
another room, and that he had not planned to kill anyone during the 
robbery. Neither Barnes nor Chambers testified during the sentencing 
hearing. 


The capital sentencing proceeding in this case did not involve a 
contest between defendants viewed passively by the State. Barnes 
and Chambers did not testify at sentencing, nor did they put forth any 
evidence challenging the testimony of their codefendant. We have 
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noted that in a case involving one codefendant who testified while 
the other did not, the silent defendant “was not forced to accept [the 
other’s] story tacitly or otherwise. [He] had a right to tell his own 
story, a right which for whatever reason he freely chose not to exer- 
cise.” State v. Belton, 318 N.C. 141, 149, 347 S.E.2d 755, 760 (1986). 
This reasoning applies with even greater force where the silent 
defendants had already been convicted and were facing sentencing. 


Barnes and Chambers rely on State v. Pickens, 335 N.C. 717, 440 
S.E.2d 552 (1994), in support of their argument for severance. 
Pickens involved a situation in which each defendant put forth evi- 
dence indicating that the other defendant was the guilty party, 
thereby creating an irreconcilable conflict in the evidence through 
antagonistic defenses. Id. at 726-28, 440 S.E.2d at 557-58. The differ- 
ences in evidence in this capital sentencing proceeding did not result 
in such antagonistic defenses as to deny a fair capital sentencing pro- 
ceeding; each defendant could show why he should not receive the 
death penalty without arguing that the others should. These assign- 
ments of error are overruled. 


[16] In another assignment of error, defendants contend that the trial 
court abused its discretion in its handling of a juror who volunteered 
that he had spoken with his brother about defendants Blakney and 
Chambers during the trial. During the State’s presentation of evi- 
dence, a juror informed the trial court that “[iJt was brought to my 
attention yesterday by my brother that he had known Mr. Blakney 
and Mr. Chambers while he served time in prison. And he had known 
them fairly well. I just thought that I should,” at which point the trial 
court thanked the juror. The trial court asked whether the juror and 
his brother had discussed the case, to which the juror responded that 
they had not. The trial court made no further inquiry into this inci- 
dent, and defendants did not object at trial. 


While there is no statutory provision in North Carolina dealing 
with challenges to a juror after the jury has been impaneled, see State 
v. Richardson, 341 N.C. 658, 672-73, 462 S.E.2d 492, 502 (1995), trial 
courts have the discretion to supervise the jury after jury selection 
and may excuse a juror and substitute an alternate when necessary, 
State v. Lovin, 339 N.C. 695, 715-16, 454 $.6.2d 229, 241 (1995). In 
State v. Garner, 340 N.C. 573, 601, 459 S.E.2d 718, 733 (1995), cert. 
denied, — U.S. , 183 L. Ed. 2d 872 (1996), we held that in dealing 
with an outside contact with a juror, the trial court’s duty is to deter- 
mine whether the contact at issue resulted in substantial and 
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irreparable prejudice to the defendant and that the scope of the 
inquiry is within the discretion of the trial court. 


After the juror volunteered the information, the trial court in this 
case asked whether the juror had discussed the case with his brother. 
The trial court was in a position to observe and scrutinize the juror’s 
credibility with respect to the juror’s response to the question and 
was Satisfied that the juror had not been tainted by the contact with 
the brother. We cannot say that the trial court’s actions in this respect 
were so arbitrary that they could not have been the result of a rea- 
soned decision. Richardson, 341 N.C. at 673, 462 S.E.2d at 502. 
Therefore, this assignment of error is overruled. 


[17] In related assignments of error, defendants argue that the trial 
court abused its discretion in its disposition of other issues concern- 
ing juror misconduct. After the jury returned its sentencing recom- 
mendations, defense counsel made an assertion to the trial court that 
a juror had taken a Bible into the jury room and read to the jury mem- 
bers from it before deliberations and that another juror called a min- 
ister to ask a question about the death penalty. The following 
exchange took place: 


THE CourT: No evidence that anybody discussed the par- 
ticular facts of this case with anybody outside the jury. Is that 
correct? 


[DEFENSE COUNSEL]: No evidence that they did or did not as 
far as the conversation with the minister is concerned. 


THE Court: No evidence that they did though. Is that 
correct? 


[DEFENSE COUNSEL]: No, sir. 


THE Court: All right. Well, ’m going to deny the request to 
start questioning this jury about what may or may not have taken 
place during their deliberations of this trial. 


Defense counsel moved for a mistrial, new trial, new sentencing, to 
set aside the verdict, and for appropriate relief, and the trial court 
denied the motions. 


Defendants contend that the trial court erred in failing to conduct 
an investigation to determine what, if any, prejudice resulted from the 
alleged events. In State v. Bonney, 329 N.C. 61, 83, 405 S.E.2d 145, 158 
(1991), we held that “[t]he determination of the existence and effect 
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of jury misconduct is primarily for the trial court[,] whose decision 
will be given great weight on appeal.” We noted in State v. Williams, 
330 N.C. 579, 583, 411 S.E.2d 814, 817 (1992), that the trial court has 
the responsibility to conduct investigations to this effect, including 
examination of Jurors when warranted, to determine whether any 
misconduct has occurred and has prejudiced the defendant. An 
inquiry into possible misconduct is. generally required only where 
there are reports indicating that some prejudicial conduct has taken 
place. State v. Harrington, 335 N.C. 105, 115, 486 S.E.2d 235, 240-41 
(1993). The scope of this inquiry is within the sound discretion of the 
trial court. Willis, 332 N.C. at 173, 420 S.E.2d at 168. 


In this case, defense counsel simply made a conclusory state- 
ment, without giving any source, that a juror read passages from the 
Bible aloud in the jury room prior to deliberations and prior to the 
trial court’s instructions to the jury. It is well established that a 
defendant has the right to a trial by an impartial jury and a verdict 
based only on the evidence developed at trial. Turner v. Louisiana, 
379 U.S, 466, 471-72, 13 L. Ed. 2d 424, 428-29 (1965). Courts through- 
out the United States have generally concluded that a jury’s reliance 
on extraneous sources during deliberations is error. See, e.g., Gibson 
v. Clanon, 633 F.2d 851 (9th Cir. 1980) (jury consulted medical text 
concerning blood types and medication), cert. denied, 450 U.S. 1035, 
68 L. Ed. 2d 231 (1981); Kirby v. Rosell, 133 Ariz. 42, 648 P2d 1048 
(1982) (jury consulted business law text); Alvarez v. People, 653 P.2d 
1127 (Colo. 1982) Gury consulted dictionary); Brockie v. Omo 
Construction, Inc., 255 Mont. 495, 844 P.2d 61 (1992) (jury consulted 
library books dealing with subject of technical expert’s testimony). 
Rule 606(b) of the North Carolina Rules of Evidence indicates that a 
Juror may testify as to matters occurring during deliberation with 
respect to the question “whether extraneous prejudicial informa- 
tion was improperly brought to the jury’s attention or whether any 
outside influence was improperly brought to bear upon any juror.” 
N.C.G.S. § 8C-1, Rule 606(b) (1992). “Extraneous information” is 
information dealing with the defendant or the case at bar that reaches 
a juror without being introduced into evidence. State v. Rosier, 322 
N.C. 826, 832, 370 S.E.2d 359, 363 (1988). 


Courts in other jurisdictions have dealt with the issue before us 
in a number of ways. In People v. Mincey, 2 Cal. 4th 408, 827 P.2d 388, 
6 Cal. Rptr. 2d 822, cert. denied, 506 U.S. 1014, 121 L. Ed. 2d 567 
(1992), the California Supreme Court concluded that there was no 
substantial likelihood that defendant was prejudiced by jurors read- 
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ing a Bible in the jury room during deliberations where the judge 
admonished the jury before deliberations resumed to decide the case 
solely on the evidence. /d. at 467, 827 P. 2d at 425, 6 Cal. Rptr. 2d at 
859. Similarly, in People v. Vigil, 718 P.2d 496, 501-02 (Colo. 1986), the 
Colorado Supreme Court found no abuse of discretion where the trial 
court concluded that defendant had not been prejudiced by a juror 
reading aloud from a Bible in the jury room. In Jones v. Francis, 252 
Ga. 60, 61, 312 S.E.2d 300, 308, cert. denied, 469 U.S. 878, 83 L. Ed. 2d 
157 (1984), the Georgia Supreme Court held that allowing a Bible in 
the jury room during deliberations was harmless error where defense 
counsel used biblical references in closing argument. 


In this case, we are faced with an unsubstantiated assertion that 
a juror read Bible verses before deliberations began. The trial court 
instructed the jury before deliberations and after the allegation con- 
cerning the Bible reading as follows: 


It is now your duty to decide from all the evidence presented 
in both phases what the facts are. You must then apply the law 
which I am about to give you concerning punishment to those 
facts. It is absolutely necessary that you understand and apply 
the law as I give it to you and not as you think it is or as you might 
like it to be. This is important because justice requires that every- 
one who is sentenced for first-degree murder have the sentence 
recommendation determined in the same manner and have the 
same law applied to him. 


...[Y]ou’ve heard the evidence and the arguments of counsel 
for the State and for the defendant. I have not summarized the 
evidence in this case, but it’s your duty to remember all of the 
evidence, whether it’s been called to your attention or not. If your 
recollection of the evidence differs from that of the attorneys, 
you are to rely solely upon your own independent recollection of 
the evidence in your deliberations. Now, [ have not reviewed the 
contentions of the State or those of the defendant[s], but it is 
your duty not only to consider all of the evidence, but also to con- 
sider all the arguments, the contentions and positions urged by 
the attorneys in their speeches to you, and any other contention 
that arises from the evidence, and to weigh them in light of your 
own common sense, and, as best as you can, to make your rec- 
ommendation as to punishment. 
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Assuming arguendo that defense counsel’s assertions were accu- 
rate, there still was no assertion that the juror’s reading from the 
Bible was accomplished in the context of any discussion about the 
case itself or that it involved extraneous influences as defined by this 
Court. The issue, therefore, is whether the trial court abused its dis- 
cretion by failing to inquire further into the alleged Bible-reading inci- 
dent when faced with the mere assertion that a juror read the Bible 
aloud in the jury room prior to the commencement of deliberations 
and prior to the trial court’s instructions to the jury. As there is no evi- 
dence that the alleged Bible reading was in any way directed to the 
facts or governing law at issue in the case, we cannot say that the trial 
court’s actions were an abuse of discretion. 


With respect to a juror’s alleged actions in calling a clergy mem- 
ber, a Similar analysis applies. The trial court was faced with the mere 
unsubstantiated allegation that a juror called a minister to ask a ques- 
tion about the death penalty. Nothing in this assertion involved 
“extraneous information” as contemplated in our Rule 606(b) or dealt 
with the fairness or impartiality of the juror. There is no evidence that 
the content of any such possible discussion prejudiced defendants or 
that the juror gained access to improper or prejudicial matters and 
considered them with regard to this case. We cannot say under the 
particular circumstances of this case that the trial court’s actions in 
failing to probe further into the sanctity of the jury room was an 
abuse of discretion. These assignments of error are therefore without 
merit. 


[18] Defendants next contend that the trial court committed prejudi- 
cial error in instructing the jury on the doctrine of acting in concert 
with regard to premeditated and deliberate first-degree murder. The 
trial court offered the same basic substantive instruction on acting in 
concert with respect to all three defendants: 


[T]here is a [principle] in our law known as acting in concert. For 
a person to be guilty of a crime, it is not necessary that he him- 
self do all of the acts necessary to constitute the crime. If two or 
more persons act together with a common purpose to commit a 
crime, each of them is not only guilty as a principal if the other 
commits that particular crime, but he is also guilty of any other 
crime committed by the others in pursuance of the common 
purpose or as a natural or probable consequence of the common 


purpose. 
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Now, I charge that for you to find the defendant guilty of first 
degree murder on the basis of malice, premeditation and deliber- 
ation, the State must prove five things to you and prove each of 
them beyond a reasonable doubt. First, that the defendant, or 
someone with whom he was acting tn concert, intentionally and 
with malice killed the victim with a deadly weapon. ... [MJalice 
means not only hatred, ill will or spite as it is ordinarily under- 
stood, but it also means that condition of mind that prompts a 
person to take the life of another intentionally or to intentionally 
inflict a wound with a deadly weapon upon another which proxi- 
mately results in his death, without Just cause, excuse or justifi- 
cation. If the State proves beyond a reasonable doubt that the 
defendant, or someone with whom he was acting in concert, 
intentionally killed the victim with a deadly weapon or intention- 
ally inflicted a wound upon the victim with a deadly weapon, that 
proximately caused his death, you may infer first that the killing 
was unlawful, and second, that it was done with malice, though 
you are not compelled to do so... . {SJecond{,] the State must 
prove that the defendant’s act or the act of someone with whom 
he was acting in concert was a proximate cause of the victim’s 
death... . Third, the State must prove that the defendant. or 
someone with whom he was acting in concert, intended to kill 
the victim. 


... Fourth, that the defendant, or someone with whom he 
was acting in concert, acted after premeditation. ... [F]ifth, that 
the defendant, or someone with whom he was acting in concert, 
acted with deliberation, which means that he acted while he was 
in a cool state of mind. Now, this does not mean that there had to 
be a total absence of passion or emotion. If the intent to kill was 
formed with a fixed purpose not under the influence of some sud- 
denly aroused violent passion, it is immaterial that the defendant, 
or someone with whom he was acting in concert, was in a state 
of passion or excited when the intent was carried into effect. 
Now, neither premeditation nor deliberation is usually suscepti- 
ble of direct proof. They may be proved by proof of circum- 
stances from which they may be inferred, such as the lack of 
provocation by the victim, the conduct of the defendant before, 
during and after the killing, the use of grossly excessive force, the 
infliction of lethal wounds after the victim is felled, the brutal or 
vicious circumstances of the killing, and the manner in which or 
means by which the killing was done. 
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(Emphasis added.) Defendants argue that this instruction violates 
North Carolina law as defined in this Court’s ruling in State v. 
Blankenship, 337 N.C. 543, 447 S.E.2d 727 (1994), by permitting the 
jury to find defendants guilty of premeditated and deliberate first- 
degree murder without specific findings that they individually pos- 
sessed the requisite mens rea to commit that crime. For the reasons 
that follow, we now overrule Blankenship and its progeny. 


This Court’s decision in Blankenship was its latest major effort in 
its recent sinuous course of jurisprudence with respect to the law on 
acting in concert and overruled long-settled law. At the time of this 
Court’s decision in State v. Westbrook, 279 N.C. 18, 181 S.E.2d 572 
(1971), death sentence vacated, 408 U.S. 939, 33 L. Ed. 2d 761 (1972), 
the law was clear. In Westbrook, the trial court 


charged the jury correctly that the mere presence of a person at 
the scene of a crime at the time of its commission does not make 
him guilty of the offense, but that if two persons are acting 
together, in pursuance of a common plan and common purpose to 
rob, and one of them actually does the robbery, both would be 
equally guilty within the meaning of the law and if “two persons 
join in a purpose to commit a crime, each of them, if actually or 
constructively present, is not only guilty as a principal if the other 
commits that particular crime, but he is also guilty of any other 
crime committed by the other in pursuance of the common pur- 
pose; that is, the common plan to rob, or as a natural or probable 
consequence thereof.” 


Id. at 41-42, 181 S.E.2d at 586. This Court held that these instructions 
were proper. /d. In State v. Reese, 319 N.C. 110, 353 S.E.2d 352 (1987), 
however, a majority of this Court deviated from the course set in 
Westbrook. The majority in Reese cited Westbrook, but then stated by 
dicta in a footnote and without reference to any authority that 
Westbrook did not “change the rule that, for crimes requiring a spe- 
cific mens rea, that mens rea must be shown as to each defendant.” 
Id. at 141-42 n.8, 353 S.E.2d at 370 n.8. The Reese majority concluded 
that there was no evidence suggesting that the defendant knew that 
the killer he acted in concert with had intended to kill the victim and 
that defendant therefore could not be found guilty of first-degree 
murder on a theory of acting in concert. /d. at 144-45, 353 S.E.2d at 
371-72. 


This Court again examined instructions involving the acting in 
concert doctrine in State v. Erlewine, 328 N.C. 626, 403 S.E.2d 280 
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(1991). In Frlewine, we reexamined the law in the context of a trial 
court’s instructions to the jury that “you should be aware of the law 
which provides that for a person to be guilty of a crime it is not nec- 
essary that he himself do all the acts necessary to constitute that 
crime. If two or more persons act together with a common purpose 
to commit a crime each of them is held responsible for the acts of the 
others done in the commission of that crime.” Jd. at 635, 403 S.F.2d 
at 285. The defendant in Erlewine argued that those instructions 
improperly relieved the State of its burden to prove that the defend- 
ant had the required mens rea for both first-degree murder and 
assault with a deadly weapon with intent to kill inflicting serious 
injury. We held that “the correct statement of the law,” id. at 637, 403 
S.E.2d at 286, was set out by the trial court in Westbrook as follows: 


(jf “two persons join in a purpose to commit a crime, each of 
them, if actually or constructively present, is not only guilty as a 
principal if the other commits that particular crime, but he is also 
guilty of any other crime committed by the other in pursuance of 
the common purpose... or as a natural or probable consequence 
thereof.” 


Id. at 637, 403 S.E.2d at 286 (quoting Westbrook, 279 N.C. at 41-42, 181 
S.E.2d at 586) (alterations in original). 


Three years after Erlewine, this Court dealt once more with 
instructions on acting in concert in Blankenship. In that case, we 
concluded that the acting in concert doctrine did not encompass a 
defendant who was at the scene of a murder acting in concert with 
another with whom he shared a common plan to commit a crime, but 
who did not have the specific intent to kill the victim. Blankenship, 
337 N.C. at 560-62, 447 S.E.2d at 738-39. While we have since ruled in 
accordance with Blankenship in a number of cases involving instruc- 
tions on acting in concert, see, e.g., State v. Straing, 342 N.C. 623, 466 
S.E.2d 278 (1996), today we overrule our decision in Blankenship 
and, returning to a body of law which was well established and long- 
standing in this jurisdiction prior to Reese and Blankenship, con- 
clude that the instructions given in the case sub judice were not 
erroneous. 


The first instances in which this Court dealt with the concerted 
actions of multiple defendants date back at least 160 years. In State 
v. Haney, 19 N.C. 390 (1837), we noted that “where a privity and com- 
munity of design has been established, the act of any one of those 
who have combined together for the same illegal purpose, done in 
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furtherance of the unlawful design, is, in the consideration of law, the 
act of all.” /d. at 395. We ruled similarly in State v. Simmons, 51 N.C. 
21, 24-25 (1858), finding it “a well established principle[] that where 
two agree to do an unlawful act, each is responsible for the act of the 
other, provided it be done in pursuance of the original understanding, 
or in furtherance of the common purpose.” (Emphasis added.) 
Following the doctrine of stare decisis, we continued to follow the 
“well established principle” of Haney and Simmons in all of the years 
prior to the Reese decision. See, e.g., State v. Butler, 269 N.C. 733, 
736-37, 153 S.E.2d 477, 481 (1967); State v. Kelly, 243 N.C. 177, 181, 90 
S.E.2d 241, 244 (1955); State v. Smith, 221 N.C. 400, 405, 20 S.E.2d 
360, 364-65 (1942): State v. Davis, 203 N.C. 18, 28, 164 S.E. 737, 745, 
cert. denied, 287 U.S. 649, 77 L. Ed. 561 (1932); State v. Oxendine, 187 
N.C. 658, 661-62, 122 S.E. 568, 570 (1924); State v. Knotts, 168 N.C. 
173, 180-81, 83 S.E. 972, 979 (1914); State v. Finley, 118 N.C. 1162, 
1171, 24 S.E. 495, 499 (1896); State v. Gooch, 94 N.C. 987, 1014 (1886). 
In more recent cases, after Reese but prior to Blankenship, we con- 
tinued to follow the doctrine as stated in our prior cases and as re- 
affirmed in Westbrook. See, e.g., State v. Harvell, 334 N.C. 356, 364, 
432 S.E.2d 125, 129 (1993); State v. Laws, 325 N.C. 81, 97, 381 S.E.2d 
609, 618-19 (1989), sentence vacated on other grounds, 494 U.S. 1022, 
108 L. Ed. 2d 603 (1990); State v. Oliver, 309 N.C. 326, 362, 307 S.E.2d 
304, 327 (1983); State v. Joyner, 297 N.C. 349, 357-58, 255 S.E.2d 390, 
395-96 (1979). 


The instructions in this case are identical in substance to those 
found defective in Blankenship. The trial court instructed the jurors 
in the case sub judice with respect to all three defendants that the 
law on acting in concert was as follows: 


If two or more persons act together with a common purpose to 
commit a crime, each of them is not only guilty as a principal if 
the other commits that particular crime, but he is also guilty of 
any other crime committed by the others in pursuance of the 
common purpose or as a natural or probable consequence of 
the common purpose. 


In Blankenship, the trial court gave the following charge to the jury 
with respect to the acting in concert doctrine: 


For a person to be guilty of a crime, it is not necessary that 
he, himself, do all the acts necessary to constitute the crime. If a 
defendant is present, with one or more persons, and acts together 
with a common purpose to commit murder, or to commit kidnap- 
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ping, each of them is held responsible for the acts of the others, 
done in the commission of the murder or kidnapping, as well as 
any other crime committed by the other in furtherance of that 
common design. 


Blankenship, 337 N.C. at 555, 447 S.E.2d at 734-35. The instructions 
both in this case and in Blankenship informed the jurors that in 
applying the doctrine of acting in concert, they would find a defend- 
ant guilty of premeditated murders committed by another if they 
found that the defendant acted with the other in a common purpose 
to commit a crime and that the murders were committed by the other 
as a probable consequence of that common purpose. 


We now overrule Blankenship and conclude that the trial court’s 
instructions in this case were not erroneous. The correct statement 
of the doctrine of acting in concert in this jurisdiction is that enu- 
merated in Westbrook and Erlewine: 


(Ijf “two persons join in a purpose to commit a crime, each of 
them, if actually or constructively present, is not only guilty as a 
principal if the other commits that particular crime, but he is also 
guilty of any other crime committed by the other in pursuance of 
the common purpose... or as a natural or probable consequence 
thereof.” 


Erlewine, 328 N.C. at 637, 403 S.E.2d at 286 (quoting Westbrook, 279 
N.C. at 41-42, 181 S.E.2d at 586) (alterations in original). To the extent 
that Blankenship, Reese, and their progeny are inconsistent with this 
opinion, they are hereby overruled. 


As this Court has stated in another context, “This decisicn is 
hardly novel or revolutionary. Rather, the Court merely reverts ... to 
a well established principle of law, thoroughly familiar to generations 
of lawyers and jurists. Nothing in our above-cited cases ... indicates 
that this long-standing principle has proven inscrutable or unwork- 
able.” State v. White, 322 N.C. 506, 518, 369 S.E.2d 818, 819 (1988). 
“[NJjothing is settled [under the doctrine of stare decisis] until it is 
settled right.” Rabon v. Hospital, 269 N.C. 1, 20, 152 S.E.2d 485, 498 
(1967). We return today to the law as it was stated and applied in 
Westbrook and our earlier cases and as reapplied in Erlewine. 


[19] We now turn to the issue of the application of our decision to 
overrule Blankenship to this case. The return to the acting in concert 
instructions as enumerated in Erlewine does not act as an ex post 
facto law in this case. An ex post facto law may be defined, as rele- 


234 IN THE SUPREME COURT 


STATE v. BARNES 
(345 N.C. 184 (1997)] 


vant here, as a law that “allows imposition of a different or greater 
punishment than was permitted when the crime was committed.” 
State v. Vance, 328 N.C. 6138, 620-21, 403 S.E.2d 495, 500 (1991). There 
are two critical elements to an ex post facto law: that it is applied to 
events occurring before its creation and that it disadvantages the 
accused that it affects. Id. While the ex post facto law as constitu- 
tionally defined involves only legislative enactments, see U.S. Const. 
art. I, § 10; N.C. Const. art. I, § 16, the Supreme Court held in Marks 
v. United States, 480 U.S. 188, 191-92, 51 L. Ed. 2d 260, 264-65 (1977), 
that the Fifth and Fourteenth Amendments to the Constitution of the 
United States also forbid the retrospective application of an unfore- 
seeable judicial modification of criminal law to the detriment of the 
defendant in the case at issue. Accord Vance, 328 N.C. at 620-21, 403 
S.E.2d at 500; State v. Waddell, 282 N.C. 431, 446, 194 S.E.2d 19, 29 
(1973). 


The crimes at issue in this case were committed on 29 October 
1992, and defendants were sentenced for those crimes on 10 March 
1994. The certification date of our decision in Blankenship did not 
occur until the later date of 29 September 1994. Therefore, the law on 
acting in concert in North Carolina at all relevant times during the 
disposition of this case was the rule as stated in Evlewine, which we 
reaffirm today. Our ruling today that with regard to this case, the trial 
court’s instructions on acting in concert were proper therefore does 
not violate the constitutional prohibitions against ex post facto laws, 
and these defendants’ assignments of error are without merit. 


ARGUMENTS OF DEFENDANTS BARNES AND CHAMBERS 


[20] Defendants Barnes and Chambers contend in other assignments 
of error that the trial court erred in its peremptory instructions on 
nonstatutory mitigating circumstances in the capital sentencing pro- 
ceeding, arguing that the instruction as given could have been inter- 
preted to place a higher evidentiary burden on defendant than was 
proper. The trial court instructed the jury with respect to one of the 
nonstatutory mitigators that “[y]ou would find this mitigating cir- 
cumstance if you find that the defendant’s father [or mother] abused 
alcohol, and all of the evidence tends to show that this is true, and if 
you find that this circumstance has mitigating value.” Barnes and 
Chambers argue that this instruction could be interpreted to mean 
that a juror could find the circumstance only after the juror herself 
found that all of the evidence showed that the fact at issue was true. 
In State v. Buckner, 342 N.C. 198, 235, 464 S.E.2d 414, 435 (1995), 
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cert. denied —— U.S. —-, 136 L. Ed. 2d 47 (1996), we noted that the 
peremptory instructions for nonstatutory mitigators differ from those 
for statutory mitigators in that a Juror may consider a nonstatutory 
mitigator found by her to be without mitigating value. A peremptory 
instruction for a nonstatutory mitigating circumstance should reflect 
this distinction. Jd. The construction offered by Barnes and 
Chambers is contrary to the syntax of the sentence, and the trial 
court explained this syntax using verbal punctuation: 


THE Court: I’m saying if you find that his mother abused 
alcohol, comma, and all the evidence tends to show that this is 
true, comma. 


{DEFENSE COUNSEL]: Okay. So you’re not telling them that. the 
evidence does in fact show that? 


THE CourT: I’m telling them it tends to show that. I’m not 
telling them that’s what it does show. It’s for them to accept or 
reject. 


[PRosEcUTOR]: Your Honor, I don’t feel that it is [ambiguous] 
either, although it’s hard to get the inflection on the record. It’s 
quite clear the Court is saying the evidence tends to show all of 
this is true. 


The peremptory instructions in this case therefore were legally cor- 
rect, as they reflected the distinction between the statutory and non- 
statutory mitigators, advised the jury that all of the evidence in the 
case tended to support the nonstatutory mitigating circumstance, and 
allowed but did not require the jury to find the circumstance. These 
assignments of error are without merit. 


[21] By another assignment of error, defendants Barnes and 
Chambers argue that the trial court erred by failing to give a limiting 
instruction on the N.C.G.S. § 15A-2000(e)(9) aggravating circum- 
stance, that each murder was especially heinous, atrocious, or cruel. 
By this assignment, Barnes and Chambers do not argue that the (e)(9) 
circumstance was inapplicable in this case. Rather, they contend that 
the instruction given by the court permitted the jury to find vicari- 
ously the aggravating circumstance for one defendant based on the 
actions and specific intent of another defendant. Defendants argue 
that the trial court should have instructed the jury that it had to con- 
sider each defendant’s individual behavior and intent in determining 
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whether the (e)(9) circumstance aggravated that defendant’s culpa- 
bility for the murders. 


While Barnes and Chambers raised a general objection to the sub- 
mission of the heinous, atrocious, or cruel circumstance, neither 
requested a limiting instruction on the circumstance. Thus, we review 
this alleged instructional error under the plain error rule. State v. 
Odom, 307 N.C. 655, 300 S.E.2d 375 (1983). 


We conclude that the instruction given by the trial court, based 
on N.C.P.1I.—Crim. 150.10, was neither an error that had an impact on 
the jury's findings nor a mistake so fundamental as to amount to a 
miscarriage of justice. /d. at 660, 300 N.C. at 378. The instruction at 
issue here, which we have said to be correct as a matter of law, State 
v. Syriani, 333 N.C. 350, 388-91, 428 S.E.2d 118, 139-40, cert. denied, 
510 U.S. 948, 126 L. Ed. 2d 341 (1993), apprised the jury with respect 
to what it must find for each murder to have been “especially 
heinous, atrocious, or cruel.” The trial court instructed the jury sepa- 
rately for each defendant, enumerating the aggravating and mitigat- 
ing circumstances individually for each murder count. Moreover, the 
court premised its capital sentencing instructions to the jury with the 
following limiting instruction: 


Members of the Jury, I am now going to instruct you on the law 
which you are to follow as you decide what the appropriate pun- 
ishment shall be in these cases. I want to once again caution you 
that all of these cases have been joined for trial to be tried at the 
same time for various reasons. However, in your consideration as 
to the appropriate punishment in each of these cases, you are to 
consider each case and each individual defendant separately. 
That is, you are to determine the appropriate punishment on the 
merits as you find them to be under the instructions which I will 
give you as to each individual separately. 


Our conclusion is also supported by the jury’s factual findings 
relating to accomplice liability. During the guilt-innocence phase of 
the trial, the jury determined that for both murder counts, Barnes and 
Chambers each (1) killed or attempted to kill the victim, (2) intended 
to kill the victim, (3) intended that deadly force would be used in the 
course of the underlying felony, or (4) was a major participant in the 
underlying felony and exhibited reckless indifference to human life. 
Furthermore, the jury failed during the sentencing proceeding to find 
the existence of the N.C.G.S. § 15A-2000()(4) mitigating circum- 
stance, that defendant was an accomplice in or accessory to the cap- 
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ital felony committed by another person and his participation was 
relatively minor, for either Barnes or Chambers. The jury did find, 
however, that the (f)(4) mitigating circumstance existed with respect 
to Blakney. These findings tend to show that, for capital sentencing 
purposes, the jury adhered to the trial court’s instruction to consider 
each defendant’s involvement and culpability distinctly and that the 
jury did not find facts vicariously against one defendant based on the 
actions or intent of another. We cannot conclude that the instruction 
with respect to the (e)(9) aggravating circumstance was plain in 
error. This assignment of error is therefore overruled. 


ARGUMENTS OF DEFENDANTS BARNES AND BLAKNEY 


f22] In another assignment of error, defendants Barnes and Blakney 
contend that the trial court committed reversible constitutional error 
in overruling Barnes’ objections to closing arguments made by the 
State during the capital sentencing proceeding. We note that Barnes 
and Blakney made no constitutional claims at trial concerning the 
State’s closing arguments and will not be heard on any constitutional 
grounds now. N.C. R. App. P. 10(b)(1); see, e.g., State v. Benson, 323 
N.C. 318, 321-22, 372 S.E.2d 517, 519 (1988). 


[23] A defendant is not entitled to a new trial because of an improper 
prosecutorial comment, properly objected to, unless the comment 
amounted to prejudicial error. State v. Ingle, 336 N.C. 617, 650-51, 445 
S.E.2d 880, 898 (1994), cert. denied, —— U.S. —-, 131 L. Ed. 2d 222 
(1995). Barnes first contends that the prosecutor acted with gross 
impropriety during closing argument by lying on the floor to demon- 
strate a previous crime allegedly committed by Barnes. At the sen- 
tencing proceeding, the State introduced evidence tending to show 
that Barnes had committed an attempted robbery of a sixteen-year- 
old girl, Terry Hull. During her closing argument, assistant district 
attorney Symons, while lying on the floor, described Barnes’ 
encounter with Ms. Hull: 


And they went skipping up the hill, hand in hand, these two sis- 
ters, and Mr. Barnes grabbed Terry [Hull] from behind, dragged 
her across the street with little sister Melissa still holding her 
hand, and he flung her down on the ground. And they fought and 
she screamed for help and he pinned her down with his knees on 
her arms, and he put his hands around her neck like this and 
choked her. Terry {Hull} told you that her breath was cut off. 
Terry [Hull] told you her eyes started to go. Her vision went; she 
couldn’t see. She told you her head was red and felt like it was 
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going to explode. And she told you he would have killed me if 
that man didn’t pull him off. It’s a felony involving the use of 
violence. 


[DEFENSE COUNSEL]: Objection to Ms. Symons[‘] argument 
from the floor. 


THE CourT: Overruled. 


Barnes maintains that Ms. Symons’ act of lying on the floor served 
only to inflame the jury and detract jurors from their duty to reason- 
ably weigh the sentencing evidence. We disagree. 


Nothing in the record suggests that Ms. Symons did anything 
other than lie on the floor and describe Barnes’ attack on Terry Hull. 
Defendant has failed to show why or how this was an improperly 
prejudicial “theatrical, inflammatory demonstration.” We therefore 
conclude that the act did not amount to prejudicial error. 


[24] Barnes and Blakney next argue that the prosecutor erroneous- 
ly disregarded instructions by the trial court and argued to the 
jurors that they could use the same evidence to support the exist- 
ence of more than one aggravating circumstance. Specifically, over 
Barnes’ objection, the prosecutor encouraged the jury to consid- 
er Mr. Tutterow’s “psychological torture,” caused by observ- 
ing Mrs. Tutterow’s death, in determining the existence of the 
heinous, atrocious, or cruel aggravating circumstance, N.C.G.S. 
§ 15A-2000(e)(9) (1988) (amended 1994). The prosecutor encouraged 
the jury later in her argument to use the same evidence, the death of 
Mrs. Tutterow, to find the existence of the course of conduct aggra- 
vating circumstance, N.C.G.S. § 15A-2000(e)(11). 


“Double-counting” occurs when two aggravating circumstances 
are based on the same evidence. State v. Howell, 335 N.C. 457, 474-75, 
439 S.E.2d 116, 126 (1994). Nonetheless, some overlap in the evidence 
is permissible; aggravating circumstances are not redundant unless 
there is a complete overlap of evidence supporting them. State v. 
Moseley, 338 N.C. 1, 54, 449 S.E.2d 412, 444 (1994), cert. denied, —— 
U.S. —, 1381 L. Ed. 2d 738 (1995). 


Barnes and Blakney concede that the trial court correctly 
instructed the jury not to find two or more aggravating circumstances 
from the same evidence. We fail to see any impropriety. The argument 
did not conflict with any of the trial court’s instructions and did not 
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encourage the jury to ignore the instruction about not using the same 
evidence for finding two or more aggravating circumstances. 


[25] Finally, Barnes and Blakney contend that the prosecutor mis- 
stated the law on mitigating circumstances. The prosecutor argued to 
the jury as follows: 


[R]Jecall that each defendant has a separate set of mitigating cir- 
cumstances and they have to prove them to you. The State does 
not have to disprove the mitigating circumstances. The defendant 
has to prove their existence. Now, here is the definition of miti- 
gating circumstances. And each time you consider a mitigating 
circumstance say to yourself, does it reduce the moral culpability 
of the killing? Because you must find that to find that a circum- 
stance has mitigating value. 


[DEFENSE COUNSEL]: Objection. 
THE Court: Overruled. 


“While the jury must accord mitigating value to a statutory mitigating 
circumstance found by it, the jury may deem a nonstatutory mitigat- 
ing circumstance found by it to be without mitigating value.” 
Buckner, 342 N.C. at 235, 464 S.E.2d at 435. Barnes maintains that the 
prosecutor’s argument erroneously informed jurors that it was up to 
them to decide whether every mitigating circumstance, both statu- 
tory and nonstatutory, carried mitigating value. 


Prosecutorial arguments are not examined in an isolated vacuum 
on appeal but must be considered in the context in which they were 
made. Ingle, 336 N.C. at 646, 445 S.E.2d at 895. Immediately after the 
trial court overruled Barnes’ objection, the prosecutor went on to dif- 
ferentiate between statutory and nonstatutory mitigators. She stated 
that the jurors had to give some mitigating value to any statutory 
mitigating circumstance which they found to exist. Therefore, the 
argument was correct, and defendant was not prejudiced. For the 
foregoing reasons, we conclude that the arguments of the prosecutor 
during the capital sentencing proceeding in this case did not arnount 
to prejudicial error. Accordingly, these assignments of error are 
overruled. 


ARGUMENTS OF DEFENDANT BARNES 


[26] Defendant Barnes contends in an individual assignment of error 
that the trial court erred in not limiting its instruction on the doctrine 
of possession of recently stolen property to the burglary and robbery 
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charges. The trial court instructed the jury with respect to this doc- 
trine that 


the State seeks to establish the defendants’ guilt in part by the 
doctrine of recent possession. For this doctrine to apply, the 
State must prove three things beyond a reasonable doubt. First, 
that property was stolen; second, that the defendant had posses- 
sion of this same property. Now, a person possesses property 
when he is aware of [its] presence and has, either by himself or 
together with others, both the power and intent to control its dis- 
position or use. [Third], that the defendant had possession of this 
property so soon after it was stolen and under such circum- 
stances as to make it unlikely that he obtained possession hon- 
estly. Now, if you find these things from the evidence beyond a 
reasonable doubt, you may consider them together with all other 
facts and circumstances in deciding whether or not the defendant 
is guilty of the crimes charged. 


In State v. Joyner, 301 N.C. 18, 269 S.E.2d 125 (1980), we held 
that the trial court properly instructed the jury that it could consider 
as a relevant circumstance defendant’s recent possession of stolen 
property in the determination whether defendant “was guilty of all 
the crimes charged against him, where, as here, all of the crimes .. . 
occurred as a part of the same criminal enterprise.” Jd. at 29, 269 
S.E.2d at 132. We have used the “same criminal enterprise” test in sev- 
eral different contexts, including a felony murder in which the under- 
lying felony was armed robbery. See State v. Wilson, 313 N.C. 516, 
537, 330 S.E.2d 450, 463-64 (1985). Furthermore, in State v. Mlo, 
3359 N.C. 353, 377, 440 S.E.2d 98, 110, cert. denied, ——- U.S. —, 129 
L. Ed. 2d 841 (1994), we noted that “[t]estimony concerning defend- 
ant’s sudden and unprecedented possession of the victim’s personal 
property immediately after the victim’s murder is relevant to the 
issue of whether defendant was involved in the killing.” 


Barnes argues on appeal that the instructions allowed the jury to 
infer premeditation and deliberation from the fact that he had stolen 
goods in his possession shortly after the time of the murders. We do 
not agree. 


AS we stated in Joyner, 


“possession of stolen property recently after the theft, and under 
circumstances excluding the intervening agency of others[,] 
affords presumptive evidence that the person in possession is 
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himself the thief, and the evidence is stronger or weaker[] as the 
possession is nearer to or more distant from the time of the com- 
mission.” State v. Patterson, 78 N.C. 470, 472-473 (1878). While 
the fact of recent possession has been said to raise a “presump- 
tion,” it is more accurately deemed to raise a permissible infer- 
ence that the possessor is the thief. State v. Frazier, 268 N.C. 249, 
150 S.E.2d 431 (1966). “The presumption, or inference as it is 
more properly called, is one of fact and not of law. The inference 
derived from recent possession ‘is to be considered by the jury 
merely as an evidentiary fact along with other evidence in the 
case, in determining whether the State has carried the burden of 
satisfying the jury beyond a reasonable doubt of the defendant’s 
guilt.’ ” State v. Fair, 291 N.C. 171, 173, 229 $.E.2d 189, 190 (1976) 
[(quoting State v. Baker, 213 N.C. 524, 526, 196 S.E. 829, 830 
(1938)]. The inference which arises, however, is that the posses- 
sor is the thief. /d. 


Joyner, 301 N.C. at 28-29, 269 S.E.2d at 1382. Therefore, the instruction 
informed the jurors that they were permitted, but not required, under 
the doctrine of recent possession to make the inference that Barnes 
stole the property in their determination whether Barnes committed 
the other crimes at issue. They were allowed, however, to use any 
such inference only to the extent appropriate according to the other 
instructions of the trial court in determining the guilt or innocence of 
the defendant with respect to the other crimes charged. For example, 
the trial court’s instructions on the doctrine of recent possession in 
no way imply that the inference that a defendant stole property can 
be substituted for the jury’s specific and independent findings as to 
whether Barnes premeditated and deliberated the killings. This 
assignment of error is therefore without merit. 


[27] In another assignment of error, defendant Barnes contends that 
the trial court erred in denying his motion to dismiss the charges of 
first-degree murder as to him. Barnes argues that there was insuffi- 
cient evidence to show premeditation and deliberation. 


When ruling on a motion to dismiss, the trial court is to determine 
only whether there is substantial evidence of each essential element 
of the offense charged and of the defendant being the perpetrator of 
the offense. State v. Olson, 330 N.C. 557, 564, 411 S.E.2d 592, 595 
(1992). If substantial evidence of each element is presented, the 
motion to dismiss is properly denied. State v. Quick, 323 N.C. 675, 
682, 375 S.E.2d 156, 160 (1989). “Substantial evidence is relevant evi- 
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dence that a reasonable mind might accept as adequate to support a 
conclusion.” Olson, 330 N.C. at 564, 411 S.E.2d at 595. The evidence 
must be considered in the light most favorable to the State, and the 
State is entitled to every reasonable inference to be drawn from the 
evidence. State v. Powell, 299 N.C. 95, 99, 261 S.E.2d 114, 117 (1980). 
Contradictions and discrepancies are for the jury to resolve and do 
not warrant dismissal. Id. 


First-degree murder is the unlawful killing of a human being 
with malice, premeditation, and deliberation. State v. Skipper, 337 
N.C. 1, 26, 446 S.E.2d 252, 265 (1994), cert. denied, —— U.S. —, 130 
L. Ed. 2d 895 (1995). “Premeditation means that the act was thought 
out beforehand for some length of time, however short, but no par- 
ticular amount of time is necessary for the mental process of pre- 
meditation.” State v. Conner, 335 N.C. 618, 635, 440 S.E.2d 826, 
835-36 (1994). “Deliberation means an intent to kill, carried out in a 
cool state of blood, in furtherance of a fixed design for revenge or to 
accomplish an unlawful purpose and not under the influence of a vio- 
lent passion, suddenly aroused by lawful or just cause or legal provo- 
cation.” Id. at 635, 440 S.E.2d at 836. 


Taken in the light most favorable to the State, the gunshot residue 
evidence tended to show that Barnes shot the Tutterows. The evi- 
dence revealed that Barnes had fired a handgun or had handled a 
handgun soon after it was fired within a period close to the time of 
the killings. Furthermore, the fact that Barnes disposed of one of the 
murder weapons permits a reasonable inference that he had fired the 
weapon. The State’s evidence also tended to show that Barnes 
demonstrated a willingness to kill someone at different times on the 
day of the murders. Barnes told Maurice Alexander that he would do 
anything he had to do to make a living and asked him if he had any 
enemies that he wanted Barnes to take out. Barnes threatened to 
shoot Robert Beatty and described a pistol in his possession as the 
one he had used to shoot Gil Gillespie a couple of weeks earlier. 
Based on this evidence, the jury could reasonably find that Barnes 
killed the victims after premeditation and deliberation. This assign- 
ment of error is therefore overruled. 


ARGUMENTS OF DEFENDANT BLAKNEY 


[28] Defendant Blakney contends in an individual assignment of 
error that the trial court erred in its determination that he knowingly 
and intelligently waived his rights under Miranda v. Arizona, 384 
U.S. 436, 16 L. Ed. 2d 694 (1966), before making statements to police. 
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After he was arrested, Blakney confessed to the police both on 
30 October 1992 and on 2 November 1992. The trial court conducted 
a suppression hearing on 24 January 1994 and concluded that 
Blakney “was in full understanding of his Constitutional right to 
remain silent and right to counsel and all other rights [when he con- 
fessed], and that he freely, knowingly, intelligently and voluntarily 
waived each of those rights and made statements to the officers.” The 
trial court denied Blakney’s motion to suppress, overruled his objec- 
tion to the admission of the statements, and admitted redacted ver- 
sions of the statements through the testimony of the police officers. 


Blakney does not argue on appeal that the warnings given to him 
by police were somehow insufficient, nor does he argue that his 
statements were involuntary. Rather, he contends that he could not 
have understood his Miranda rights and that he therefore could not 
have waived them knowingly and intelligently. In State v. Simpson, 
314 N.C. 359, 367, 334 S.E.2d 53, 59 (1985), this Court stated that the 
validity of a waiver as knowingly and intelligently executed depends 
on the specific facts and circumstances of the particular case, includ- 
ing the background, conduct, and experience of the accused. A 
defendant’s waiver is valid if it is determined that his decision not to 
rely on his rights was not the product of coercion, that he was aware 
at all times that he could remain silent and request counsel, and that 
he was cognizant of the intention of the prosecution to use his state- 
ments against him. Patterson v. Illinois, 487 U.S. 285, 296-97, 101 
L. Ed. 2d 261, 275 (1988). While the burden of showing a knowing and 
intelligent waiver is on the State, Simpson, 314 N.C. at 367, 334 S8.E.2d 
at 59, evidence indicating that the accused did not fully appreciate 
the ramifications resulting from the waiver will “not defeat the State’s 
showing that the information it provided to him satisfied the consti- 
tutional minimum.” Patterson, 487 U.S. at 294, 101 L. Ed. 2d at 273. 


Dr. John Frank Warren III, a psychologist, testified that he 
believed that Blakney’s mental retardation, in addition to difficulties 
related to Blakney’s consumption of alcohol in the period before his 
arrest, rendered him unable fully to understand his Miranda rights 
on 30 October 1992. Blakney, however, testified at the hearing that he 
understood that he had the right to talk to an attorney and the right 
to remain silent and reaffirmed this on cross-examination, further 
explaining that he had previous experience with the criminal justice 
system. Blakney also acknowledged having again been advised of his 
rights on 2 November 1992 and signing a form stating that he under- 
stood his rights at that time. 


244 IN THE SUPREME COURT 


STATE v. BARNES 
[345 N.C. 184 (1997)] 


At the suppression hearing, the trial court found with respect to 
Blakney’s statements that 


he was not under the influence of any alcoholic beverages at that 
time; that the defendant was taken to headquarters and he was 
advised of each of his rights; that the defendant was subdued at 


that time; he was not... in an excited condition; that he was in 
custody. He was taken to the Salisbury Police Department to an 
interrogation room; ... that at that time he was advised of his 


rights by Detective Rodgers and advised of each of the rights [on 
the rights form]; that Detective Rodgers asked the defendant if he 
understood his rights and the defendant acknowledged that he 
did and that thereafter he signed a waiver of his rights[] [and that] 
all these had been read to him by Detective Rodgers; and that he 
agreed to talk with Detective Rodgers without an attorney being 
present; that the defendant appeared to understand what 
Detective Rodgers was talking about when he did talk with him; 
that he appeared to be in touch with his surroundings; that there 
is no evidence that any threats were made against the defendant 
by anyone at that time or that any promises were made to him. 
The defendant thereafter made a statement and that later on 
November 2, 1992, the [d]efendant, Robert Blakney, was once 
again questioned by Detective Rodgers and Detective Beck in the 
Cabarrus County Jail; that prior to questioning they read his 
rights to him as shown on [the rights form]. The defendant indi- 
cated that he did understand his rights and signed a waiver of his 
rights as shown on [the rights form]... . [That] he did complete 
the eighth grade of school; that he does, in fact, know how to 
read; that he could read the documents that had been previously 
referred to ...; that he did in fact know what it meant when he 
read his rights and his waiver of his rights; that the defendant 
understood that he had a right to talk to a lawyer before he 
answered any questions on each of these dates; that he knew that 
he had a right to remain silent on each of those dates; ... that the 
defendant knew he didn’t have to talk to the officers during the 
questioning; that on October 30th, the officers went back over 
with him what they had written down and that the defendant 
agreed that what they read back to him was right and that was 
what he had told them and, thereafter, he signed a statement 
... on October 30th, 1992; that on that statement the defendant, 
in fact, initialed a change that was made on that statement to cor- 
rect an error which he thought was on the statement[,] which 
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indicated that he was aware of everything taking place on that 
day; that on November 2, the defendant basically told the officers 
the same things he had told them on October 30th in addition to 
a few questions which were of different things; that there 1s no 
evidence of any promises, offers of reward or inducement by law 
enforcement officers for the defendant to make a statement on 
either of those dates... . [T]here was never any indication by the 
defendant that he desired to stop talking or that he ever asked for 
an attorney. 


As Blakney has not excepted to any of these findings of fact, they are 
conclusive and not reviewable on appeal. State v. Watkins, 337 N.C. 
437, 438, 446 S.E.2d 67, 68 (1994). The trial court’s conclusions of law, 
however, are fully reviewable on appeal and will be upheld if correct 
when viewed in light of the findings of fact. State v. McCollum, 334 
N.C. 208, 237, 433 S.E.2d 144, 160 (1993), cert. denied, —— U.S. —., 
129 L. Ed. 2d 895 (1994). 


Blakney now argues that the totality of the circumstances shows 
that because of his mental retardation and the circumstances sur- 
rounding his statements, he could not have comprehended the 
Miranda warnings as given to him by the officers. This Court has 
stated that while they are factors to be considered, intoxication and 
subnormal mentality do not of themselves necessarily cause a con- 
fession to be inadmissible because of involuntariness or the ineffec- 
tiveness of a waiver. State v. McKoy, 323 N.C. 1, 21-24, 372 S.E.2d 12, 
23-24 (1988), sentence vacated on other grounds, 494 U.S. 433, 108 
L. Ed. 2d 369 (1990). We do not believe that these factors as presented 
by Blakney here are sufficient to render his confession inadmissible. 
The trial court’s thorough findings were amply supported by the evi- 
dence presented at the suppression hearing, and the conclusion that 
Blakney knowingly and intelligently waived his constitutional rights 
and made the statements voluntarily was a correct conclusion of law 
in light of the findings. In viewing the findings and conclusions of the 
trial court, we therefore conclude that the trial court’s actions in this 
regard were not erroneous. This assignment of error is overruled. 


[29] In another assignment of error, defendant Blakney argues that 
the trial court erred by allowing into evidence eighteen photographs 
that depicted the crime scene. Although Blakney candidly concedes 
that the photographs illustrated the testimony of investigating offi- 
cers with respect to the position of the victims’ bodies, he argues that 
the photographs were cumulative and that the State introduced them 
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only to “inflame the jury’s passions.” “Photographs of a homicide vic- 
tim may be introduced even if they are gory, gruesome, horrible or 
revolting, so long as they are used for illustrative purposes and so 
long as their excessive or repetitious use is not aimed solely at arous- 
ing the passions of the jury.” State v. Hennis, 323 N.C. 279, 284, 372 
S.E.2d 523, 526 (1988). The issues of whether photographs are exces- 
sive or repetitive and whether the probative value of photographic 
evidence is substantially outweighed by the tendency of such evi- 
dence to prejudice the jury are within the sound discretion of the trial 
court. /d. at 285, 372 S.E.2d at 527. 


We conclude that Blakney has failed to establish that the trial 
court abused its discretion in admitting the photographs in this case. 
All eighteen photographs illustrated Agent Bonds’ testimony with 
respect to the nature, number, and location of the victims’ wounds. 
Furthermore, after the admission of the photographs, the trial court 
specifically noted for the record that it had examined the photo- 
graphic evidence and determined that the probative value of all the 
photographs was not substantially outweighed by the danger of 
unfair prejudice or needless presentation of cumulative evidence. We 
also note that during Agent Bonds’ testimony, the trial court excluded 
two of the eighteen exhibits from publication to the jury as duplica- 
tive in nature and prohibited the State from introducing two other 
photographs for presentation to Agent Bonds or for admission into 
evidence. Because defendant has failed to establish that the trial 
court abused its discretion with respect to the admission of photo- 
graphic evidence, this assignment of error is overruled. 


ARGUMENTS OF DEFENDANT CHAMBERS 


[30] In another assignment of error, defendant Chambers argues that 
the trial court erred by allowing Howard Crabb to testify during the 
sentencing proceeding that Chambers had previously assaulted and 
robbed Crabb. The State presented Crabb to support the submission 
of the N.C.G.8S. § 15A-2000(e)(3) aggravating circumstance, that 
defendant had been previously convicted of a felony involving the use 
or threat of violence to the person. Crabb testified that on 3 June 
1992, he was bound, robbed, and severely beaten by an intruder he 
knew as “Richard Chambers.” When asked to identify his assailant in 
the courtroom, Crabb failed to point to Chambers. However, the State 
then introduced certified copies of the indictment, transcript of plea, 
and judgment in which Chambers pled guilty to breaking and enter- 
ing Crabb’s residence on 3 June 1992. 


IN THE SUPREME COURT 247 


STATE v. BARNES 
[345 N.C. 184 (1997)] 


Defendant first argues that Crabb’s testimony was insufficient to 
establish that Chambers was Crabb’s assailant since Crabb was 
unable to either visually identify Chambers in the courtroom or ver- 
bally state that Frank Junior Chambers (instead of “Richard 
Chambers”) committed the crime. However, we have previously held 
that “the most appropriate way to show the ‘prior felony’ aggravating 
circumstance would be to offer duly authenticated court records,” 
State v. Silhan, 302 N.C. 228, 272, 275 $.E.2d 450, 484 (1981), or to 
introduce “the judgment itself into evidence,” State v. Maynard, 311 
N.C. 1, 26, 316 S.E.2d 197, 211, cert. denied, 469 U.S. 963, 83 L. Ed. 2d 
299 (1984). Because the State introduced into evidence certified 
copies of the transcript of plea and judgment against Chambers for 
breaking and entering Crabb’s residence on 3 June 1992, a proper in- 
court identification was unnecessary to establish that Chambers 
committed the prior felony. 


In a related argument, defendant contends that the charge of 
breaking and entering to which he pled guilty was not a sufficient 
“prior felony” to support the submission of the (e)(3) aggravating 
circumstance because breaking and entering does not include an ele- 
ment of force or the threat of force against another person. We dis- 
agree. In State v. McDougall, 308 N.C. 1, 301 S.E.2d 308, cert. denied, 
464 U.S. 865, 78 L. Ed. 2d 173 (1983), we stated: 


By using “involving” instead of language delimiting consideration 
to the narrow class of felonies in which violence is an element of 
the offense, we find the legislature intended the prior felony in 
N.C.G.S. 15A-2000(e)(3) to include any felony whose commission 
involved the use or threat of violence to the person. Thus we hold 
that for purposes of N.C.G.S. 15A-2000(e)(3), a prior felony can 
be either one which has as an element the involvement of the use 
or threat of violence to the person, such as rape or armed rob- 
bery, State v. Hamlette, 302 N.C. 490, 276 S.E.2d 338 (1981), ora 
felony which does not have the use or threat of violence to the 
person as an element, but the use or threat of violence to the per- 
son was involved in its commission. 


McDougall, 308 N.C. at 18, 301 S.E.2d at 319. Crabb testified that 
Chambers entered Crabb’s bedroom; bound Crabb’s wrists and feet 
with strips of towels; repeatedly struck Crabb; and eventually stole 
Crabb’s microwave oven, television, VCR, and vehicle. Crabb’s testi- 
mony was corroborated by photographs illustrating his injuries and 
by the testimony of Sergeant Steve Whitley regarding his investiga- 
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tion of the assault on Crabb and the bindings that Chambers used to 
restrain Crabb during the assault. This evidence, in conjunction with 
Chambers’ guilty plea to breaking and entering, supports the conclu- 
sion that violence against Crabb was an integral part of the commis- 
sion of the breaking and entering of Crabb’s residence. Therefore, the 
trial court did not err by concluding that Chambers’ prior conviction 
for breaking and entering was an appropriate prior felony upon 
which to submit the N.C.G.S. § 15A-2000(e)(8) aggravator to the jury. 
This assignment of error is overruled. 


[31] In another assignment of error, defendant Chambers contends 
that the trial court erred in admitting the testimony of four witnesses 
regarding his release from jail a few hours before the murders were 
committed. At the outset, we note that Chambers discusses the testi- 
mony of two of the witnesses, J.D. Barber and Donna Lowman, but 
fails to argue against the testimony of Teresa Scott or Greg Pullman. 
Therefore, the assignments of error relating to Ms. Scott and 
Mr. Pullman are deemed abandoned. N.C. R. App. P. 28(b)(5). 


Chambers argues that the fact that he was incarcerated in the 
Rowan County jail until approximately 5:00 p.m. on the day of the 
murders should have been excluded from the evidence because it 
was irrelevant and highly prejudicial. We disagree. 


The evidence involving Chambers’ tenure in jail and his release 
on the day of the murders was relevant under a number of different 
theories. First, the evidence tended to show that Chambers knew 
Mr. Tutterow and had targeted him for the robbery. Chambers had 
met Mr. Tutterow while incarcerated at the Rowan County jail, where 
Mr. Tutterow cooked part-time and served as a deputy sheriff. 
Mr. Tutterow was known to carry significant amounts of money in his 
wallet and had given Chambers money to buy cigarettes and food 
while he was in jail. This fact helped to establish premeditation and 
deliberation as well as a motive for the killings: A reasonable infer- 
ence is that Chambers decided to rob the Tutterows after getting to 
know Mr. Tutterow and did not want Mr. Tutterow to identify him 
later on. 


Furthermore, the evidence tended to show that Chambers had no 
money and that he wanted money when he was released from jail. 
Shortly after his release from jail, Chambers met up with defendant 
Blakney and Antonio Mason at a nearby convenience store. 
Chambers told Blakney and Mason that he had been released from 
jail without any money, that he knew someone who lived nearby who 
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had plenty of money, and that he was willing to kill someone if it was 
necessary to get some money. Accordingly, this assignment of error is 
overruled. 


PRESERVATION ISSUES 


Defendants bring forward ten additional assignments of error 
that they concede have been previously decided contrary to their 
positions by this Court. They raise these issues to give this Court the 
opportunity to reexamine its prior holdings, as well as to preserve 
these assignments of error for any potential further judicial review of 
this case. We have carefully considered the arguments of defendants 
on these issues and find no compelling reason to depart from our 
prior holdings. We therefore overrule these assignments of error. 


PROPORTIONALITY REVIEW 


[32] Having determined that defendants’ trial and separate capital 
sentencing proceeding were free from error, we now turn to the 
duties reserved by N.C.G.S. § 15A-2000(d)(2) exclusively for this 
Court in capital cases. It is our duty in this regard to ascertain 
(1) whether the record supports the jury’s findings of the aggravating 
circumstance on which the sentences of death for defendants Barnes 
and Chambers were based; (2) whether the respective death sen- 
tences were entered under the influence of passion, prejudice, or 
other arbitrary consideration; and (3) whether the respective cleath 
sentences are excessive or disproportionate to the penalty imposed 
in similar cases, considering both the crime and the individual 
defendants. N.C.G.S. § 15A-2000(d)(2). After thoroughly examining 
the record, transcripts, and briefs in the present case, we conclude 
that the record fully supports the four aggravating circumstances 
found by the jury with respect to both Barnes and Chambers. 
Furthermore, we find no indication that the sentences of death in this 
case were imposed under the influence of passion, prejudice, or any 
other arbitrary consideration. We therefore turn to our final statutory 
duty of proportionality review. 


Defendants Barnes and Chambers were convicted of two first- 
degree murders both on the theory of premeditation and deliberation 
and under the felony murder rule. The jury found four aggravating 
circumstances as to both Barnes and Chambers: (1) that both Barnes 
and Chambers previously had been convicted of a felony involving 
the use or threat of violence to the person, N.C.G.S. § 15A-2000(e)(3); 
(2) that the murders were committed for pecuniary gain, N.C.G.S. 
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§ 15A-2000(e)(6); (3) that the murders were part of a course of con- 
duct including other violent crimes, N.C.G.S. § 15A-2000(e)(11); and 
(4) that the murders were especially heinous, atrocious, or cruel, 
N.C.G.S. § 15A-2000(e)(9). In its recommendations as to punishment 
for both murders, one or more jurors found the following circum- 
stances to be mitigating with respect to defendant Barnes: (1) when 
he was young, Barnes observed his mother being abused by his 
mother’s companion; (2) Barnes was constructively abandoned by his 
parents; (3) Barnes’ father was significantly absent from his life and 
had no significant role in his upbringing; (4) Barnes was adversely 
affected by the absence and lack of concern of his father; (5) Barnes’ 
mother was convicted of manslaughter when he was three, and he 
was separated from her two to three years while she was incarcer- 
ated; (6) Barnes was adversely affected by the forced separation from 
his mother during his formative years; (7) Barnes’ mother failed to 
assume the parental role upon her release from prison; (8) Barnes 
had no significant role models during his formative years; (9) Barnes 
was a neglected child; and (10) as a result of the factors of his back- 
ground, Barnes never developed into an adequately adjusted adult. 
The jurors did not find any mitigating circumstances with respect to 
defendant Chambers. 


In our proportionality review, it is proper to compare the instant 
case with other cases in which this Court has concluded that the 
death penalty was disproportionate. McCollum, 334 N.C. at 240, 433 
S.E.2d at 162. This Court has found the death penalty disproportion- 
ate in seven cases. State v. Benson, 323 N.C. 318, 372 S.E.2d 517; State 
v. Stokes, 319 N.C. 1, 352 S.E.2d 653 (1987); State v. Rogers, 316 N.C. 
203, 341 S.E.2d 713 (1986), overruled on other grounds by State v. 
Vandiver, 321 N.C. 570, 364 S.E.2d 373 (1988); State v. Young, 312 
N.C. 669, 325 8.E.2d 181 (1985); State v. Hill, 311 N.C. 465, 319 S.E.2d 
163 (1984); State v. Bondurant, 309 N.C. 674, 309 S.E.2d 170 (1983); 
State v. Jackson, 309 N.C. 26, 305 S.E.2d 703 (1983). We do not find 
this case, with respect to either Barnes or Chambers, to be substan- 
tially similar to any of those cases. 


A number of salient considerations weigh in favor of upholding 
the death sentences in these cases. We have repeatedly stated that a 
conviction based upon both the theories of premeditation and delib- 
eration and felony murder is significant, with a finding of the former 
theory evincing “‘a more calculated and cold-blooded crime.’ ” E.g., 
State v. Harris, 338 N.C. 129, 161, 449 S.E.2d 371, 387 (1994) (quoting 
Lee, 335 N.C. at 297, 439 $.E.2d at 575), cert. denied, — U.S. —, 181 
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L. Ed. 2d 752 (1995). Of the aggravating circumstances found in this 
case, three of the four—(e)(3), previous felony conviction involving 
the use or threat of violence; (e)(9), especially heinous, atrocious, or 
cruel; and (e)(11), course of conduct including other violent crimes— 
are most often found in death cases upheld by this Court on appeal. 
State v. Bacon, 337 N.C. 66, 129, 446 S.E.2d 542, 577-78 (1994) (Exum, 
C.J., dissenting), cert. denied, —- U.S. —, 130 L. Ed. 2d 1083 (1995). 
Also, we have noted that the presence of any of these three aggrava- 
tors is sufficient to sustain a death sentence when only a single aggra- 
vator has been submitted to and found by the jury. /d. at 110 n.8, 446 
S.E.2d at 566 n.8. We also have yet to make a finding of dispropor- 
tionality in a case in which the jury found the (e)(8) circumstance in 
recommending a death sentence. State v. Bishop, 343 N.C. 518, 560- 
61, 472 S.E.2d 842, 865 (1996). Furthermore, we have stated that the 
murder of multiple victims is to be weighed heavily against defendant 
and that we have never found disproportionate a death sentence 
imposed in a case involving multiple murders. State v. McLaughlin, 
341 N.C. 426, 466, 462 S.E.2d 1, 22 (1995), cert. denied, —- U.S. —, 
133 L. Ed. 2d 879 (1996). 


In this case, defendants Barnes and Chambers robbed and 
viciously murdered two elderly victims. In the course of the murders 
and the events that followed, Barnes and Chambers showed an utter 
disregard for the value of human life. While the jury did find a num- 
ber of mitigating circumstances with respect to defendant Barnes, we 
cannot say that the death sentences as recommended by the jury and 
as imposed on defendants Barnes and Chambers by the trial court in 
this case are disproportionate. The case sub judice is therefore dis- 
tinguishable from the seven cases in which this Court has found the 
death sentence to be disproportionate and entered a sentence of life 
imprisonment. 


| It is also proper for this Court to “compare this case with the 

cases in which we have found the death penalty to be proportionate.” 
McCollum, 334 N.C. at 244, 433 $.E.2d at 164. It also bears mention- 
ing that “we will not undertake to discuss or cite all of those cases 
each time we carry out that duty.” /d. It suffices to say at this time 
that we conclude that the present case with respect to both Barnes 
and Chambers is more similar to certain cases in which we have 
found the sentence of death proportionate than to those in which we 
have found the death penalty to be disproportionate or those in 
which juries have consistently returned recommendations of life 
imprisonment. Accordingly, we conclude that the sentences of death 
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recommended by the jury for Barnes and Chambers and ordered by 
the trial court in the present case are not disproportionate. 


For the foregoing reasons, we hold that defendants Barnes, 
Blakney, and Chambers received a fair trial, free from prejudicial 
error, and that their respective sentences of death or life imprison- 
ment entered in the present case must be and are left undisturbed. 


NO ERROR. 


Justice FRYE dissenting. 


In State v. Blankenship, 337 N.C. 543, 447 S.E.2d 727 (1994), this 
Court held that the trial court erred in its instructions on acting in 
concert. We held that those instructions were likely to be understood 
by the jury to permit convicting a defendant of premeditated and 
deliberate murder, which requires a specific intent to kill, when the 
only purpose shared between the defendant and the accomplice was 
to kidnap the victims, and when only the accomplice actually shot 
and killed the victims with the requisite specific intent to kill. In 
doing so, this Court resolved an apparent conflict between our opin- 
ion in State v. Reese, 319 N.C. 110, 353 S.E.2d 352 (1987) Cholding that 
although it is not necessary for defendant to be actually present in 
order to be convicted of premeditated and deliberate murder under 
the acting in concert theory, the requisite mens rea - willfulness, pre- 
meditation, and deliberation - must still be shown), and our later 
decision in State v. Erlewine, 328 N.C. 626, 403 S.E.2d 280 (1991) 
(holding that it was not necessary that defendant share the intent or 
purpose to commit the crime of assault with a deadly weapon with 
intent to kill inflicting serious injury before the jury could apply the 
law of acting in concert to convict the defendant of that crime). 
Because the decision in Erlewine created a possible conflict in the 
law with the decision in Reese, the doctrine of stare decisis had no 
application in Blankenship. See State v. Mobley, 240 N.C. 476, 487, 83 
S.E.2d 100, 108 (1954). 


Until today, this Court and, ] presume, the lower courts of this 
State, have followed our opinion in Blankenship. This Court followed 
Blankenship last year in a unanimous opinion for the Court written 
by the Chief Justice, when this Court was presented with instructions 
identical in substance to those in Blankenship and in the instant 
case. State v. Straing, 342 N.C. 623, 466 S.E.2d 278 (1996). That opin- 
ion contains, in footnote 1, the following statement: “The author of 
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this opinion dissented in State v. Blankenship. Although the author 
of this opinion still believes that Blankenship was wrongly decided, 
he is now required by stare decisis to apply that precedent in the 
case sub judice.” 342 N.C. at 627, 466 S.E.2d at 280. However, today, 
the Chief Justice writes for a majority of the Court, ignoring slare 
decisis and overruling a recent opinion of this Court which resolved 
an apparent conflict in the law by returning to the principles articu- 
lated in Feese. 


As we have said, “{t]his Court has never overruled its decisions 
lightly. No court has been more faithful to stare decisis.” State v. 
Lynch, 334 N.C. 402, 410, 432 8.E.2d 349, 352 (1993) (quoting Rabon 
v. Hospital, 269 N.C. 1, 20, 152 S.E.2d 485, 498 (1967)). “This Court 
has always attached great importance to the doctrine of stare deci- 
sis, both out of respect for the opinions of our predecessors and 
because it promotes stability in the law and uniformity in its applica- 
tion.” Wiles v. Construction Co., 295 N.C. 81, 85, 243 $.E.2d 756, 758 
(1978) (citations omitted). 


Although the doctrine of stare decisis will not be applied to pre- 
serve and perpetuate error and grievous wrong, see Rabon v. 
Hospital, 269 N.C. at 15, 152 S.E.2d at 498, that is not what is involved 
here. The majority states no good or sufficient reasons for departing 
from this Court’s precedent in Blankenship and Straing, and I see no 
new conditions or superior reasoning in the majority’s opinion which 
would justify this Court’s ignoring the doctrine of stare decisis. A 
proper regard for stare decisis and the adherence to case precedents 
required by that doctrine compe! me to follow the law established in 
Reese, Blankenship, and Straing. 


The acting in concert instructions in the instant case are identical 
in substance to Straing and, as the majority concedes, are identical 
in substance to those found defective in Blankenship. Nevertheless, 
today, in this death case, the majority now overrules Blankenship 
and concludes that the trial court’s instructions were not erroneous. 
I believe that Blankenship was properly decided and, in any event, I 
am now required by stare decisis to apply that precedent in the 
instant case. Accordingly, I must register my dissent to this opinion 
which overrules a case that I thought had settled the law in a manner 
that was easily understood by our trial court judges. 


Justices WHICHARD and PARKER join in this dissenting opinion. 
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STATE OF NORTH CAROLINA v. SAMMY CRYSTAL PERKINS 


No. 60A94 
(Filed 10 February 1997) 


Jury §§ 223, 226 (NCI4th)— capital trial—jury selection— 
death penalty views—excusal for cause—rehabilitation 
not allowed 


The trial court did not err in excusing a prospective juror for 
cause based on the juror’s answers to the court’s death-qualifica- 
tion questions where the juror told the court that he could follow 
the law as explained to him by the court with respect to the sen- 
tencing procedure, but he also stated that he did not know 
whether he “could vote on the death penalty” and that he was 
“unable to respond” to a question asking whether he would be 
able or unable to recommend a death sentence if the State proved 
its case beyond a reasonable doubt. Nor did the trial court err in 
refusing to allow defendant to attempt to rehabilitate this juror 
since the juror did not know his position on the issue, and it can- 
not be concluded that he would likely have answered the dispos- 
itive questions differently if the court had allowed defendant to 
ask him additional questions. 


Am Jur 2d, Jury § 279. 


Comment note on beliefs regarding capital punishment 
as disqualifying juror in capital case—post-Witherspoon 
cases. 39 ALR3d 550. 


. Jury § 226 (NCI4th)— capital trial—jury selection—death 


penalty views—excusal for cause 


The trial court did not err in excusing for cause in a capital 
trial three prospective jurors who were unequivocal about their 
inability to vote for the death penalty without allowing defendant 
to attempt to rehabilitate the jurors since additional questioning 
by defendant would not likely have procured different responses. 


Am Jur 2d, Jury § 279. 


Comment note on beliefs regarding capital punishment 
as disqualifying juror in capital case—post-Witherspoon 
cases. 39 ALR3d 550. 
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3. Jury § 232 (NCI]4th)— capital trial—death penalty views— 
excusal for cause—larger percentage of blacks excluded— 
no violation or equal protection or fair cross-section 


Defendant’s rights to equal protection and to a jury selected 
from a fair cross-section of the community were not violated by 
the fact that only five percent of white veniremen were excused 
for their opposition to the death penalty while thirty-five percent 
of black veniremen were so excused where defendant did not 
prove that any prospective juror was excluded on the basis of his 
or her race. Merely showing a disproportionate impact on the 
racial composition of the jury is not sufficient to establish a vio- 
lation of federal or state constitutional rights. 


Am Jur 2d, Criminal Law § 684; Jury § 244. 


Use of peremptory challenge to exclude from jury per- 
sons belonging to a class or race. 79 AL43d 14. 


Use of peremptory challenges to exclude ethnic and 
racial groups, other than black Americans, from criminal 
jury—post-Batson state cases. 20 ALR5th 398. 


4. Jury § 215 (NCI4th)— capital trial—jury selection—juror 
“more than likely” to vote for death—rehabilitation— 
denial of challenge for cause 

The trial court did not err by failing to excuse for cause a 
prospective juror who asserted during individual voir dire about 
pretrial publicity that he would “more than likely” vote for death 
if defendant were convicted where, later in the voir dire after the 
jury’s duties had been more fully explained, the juror stated that 
he would not automatically vote for the death penalty regardless 
of the evidence if defendant were convicted of first-degree mur- 
der, and the juror also told the court that he would follow the law 
of North Carolina as the court would explain it as to the sentence 
recommendation to be made by the jury. 


Am Jur 2d, Criminal Law § 685. 


Comment note on beliefs regarding capital punishment 
as disqualifying juror in capital case—post-Witherspoon 
cases. 39 ALR3d 550. 
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Jury § 201 (NCI4th)— jury selection—all elements not 
proven—hesitancy to return not guilty verdict—ability to 
follow law—denial of challenge for cause 


The trial court did not err by its denial of defendant’s chal- 
lenge for cause of a juror who stated that he might be hesitant 
about returning a verdict of not guilty if the State proved three of 
the four elements of a crime and the three heavily outweighed the 
one where, during the colloquy about finding defendant not guilty 
if all the elements of the crime were not proven, the juror stated 
unequivocally that he would follow the law as explained to him 
by the court, and the juror subsequently stated unequivocally that 
even if he thought defendant might be guilty but was not satisfied 
beyond a reasonable doubt, he would not hesitate to find defend- 
ant not guilty. The prospective juror’s answers did not demon- 
strate that he would be unable to properly apply the law on the 
presumption of innocence or that he would not be a fair and 
impartial juror. 


Am Jur 2d, Jury §§ 226, 291. 


.Jury § 203 (NCI4th)— jury selection—knowledge of 


another murdered girl—strong feelings—ability to be 
impartial—denial of challenge for cause 


The trial court in a prosecution for the first-degree murder 
and rape of a seven-year-old girl did not err by the denial of 
defendant’s challenge for cause of a prospective juror who stated 
during voir dire that he had known a young girl who was mur- 
dered and that he had strong feelings about it which he would 
likely take into the jury room where the juror thereafter told the 
court that his strong feelings would not prevent him from being 
a fair and impartial juror. 


Am Jur 2d, Jury §§ 226, 291. 


Fact that juror in criminal case, or juror’s relative or 
friend, has previously been victim of criminal incident as 
ground of disqualification. 65 ALR4th 743. 


. Criminal Law § 78 (NCI4th Rev.)— pretrial publicity— 


denial of venue change 

The trial court in a prosecution for the first-degree murder 
and rape of a seven-year-old girl did not err in denying defend- 
ant’s motion for a change of venue on the ground of pretrial pub- 
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licity where ten prospective jurors who indicated that they had 
formed an opinion based on pretrial publicity were excused; sev- 
eral of the jurors selected to serve had not heard of the case; and 
those jurors who had learned of the case through television, 
newspapers, or word of mouth stated that they had not formed an 
opinion about the case and that they could set aside any such 
information. N.C.G.S. § 15A-957. 


Am Jur 2d, Criminal Law §§ 389, 390, 688, 841; 
Homicide § 204; Venue § 59. 


Pretrial publicity in criminal case as ground for change 
of venue. 33 ALR3d 17. 


. Criminal Law § 532 (NCI4th Rev.)— alleged juror miscon- 
duct—conversation with baby-sitter—mistrial denied 


The trial court in a first-degree murder case did not err by the 
denial of defendant’s motion for a mistrial or, in the alternative, 
for the removal of a juror for misconduct when it was reported to 
the court during the trial] that the juror had told her baby-sitter 
that the jury had decided that defendant was guilty and, except 
for one holdout, believed that defendant should be put to death 
where the court conducted a hearing out of the presence of the 
jury; the evidence was unclear regarding when the purported 
conversation took place and what, if anything, was said about the 
case; the juror testified that she had not been to the baby-sitter’s 
home the day the conversation allegedly took place; upon exten- 
sive examination by the court, all jurors denied having formed or 
expressed any opinion as to defendant’s guilt or the sentence to 
be imposed if he were found guilty; and the trial court found that 
it could not determine the content of the conversation between 
the juror and her baby-sitter, that all jurors denied having formed 
an opinion as to the guilt or innocence of defendant or the pun- 
ishment to be imposed, and that no juror misconduct had 
occurred. Even if the incident happened as described by the 
baby-sitter, no outside influence was exerted on the jury. 


Am Jur 2d, Criminal Law § 914. 


Contacts between alternate and other jurors or out- 
siders as reversible error. 84 ALR2d 1288. 
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Evidence and Witnesses § 3070 (NCI4th)— videotaped 
interview—admissibility for impeachment—exclusion not 
prejudicial error 


Assuming that a child psychologist’s videotaped interview of 
a seven-year-old murder and rape victim’s brother, who was 
present in the room when his sister died, was properly authenti- 
cated and admissible to impeach a juvenile investigator’s testi- 
mony that the brother had told her that defendant had bitten his 
finger, watched a “nasty” tape, and “made [the victim] dead,” and 
that he mentioned a pillow, defendant was not prejudiced by the 
trial court’s exclusion of the videotape where the videotape 
shows that, although the brother did have some difficulty 
expressing himself and answering questions, he did state that 
defendant put a “pillow on [the victim’s] head” and “her died,” 
which comments were consistent with the investigator’s testi- 
mony; defendant admitted placing a pillow on the victim’s face; 
the physical evidence suggested the victim had been smothered 
and raped; the victim’s cousin testified that he saw defendant on 
top of the victim, that a pillow was on the victim’s face, and that 
defendant was having sex with her; and no reasonable possibility 
exists that the result would have been different but for the trial 
court’s failure to admit the videotape. 


Am Jur 2d, Appellate Review § 759; Constitutional Law 
§ 848; Criminal Law § 196; Homicide § 560. 


Evidence and Witnesses § 929 (NCI4th)— statements by 
victim’s brother—admissible as excited utterances 


In a prosecution for the murder and rape of a seven-year-old 
girl, statements made by the victim’s three-year-old brother to a 
juvenile investigator that defendant had bitten him while he was 
on the bed with the victim, that defendant made him watch a 
“nasty tape,” that “mommy woke up and [the victim] was dead,” 
and that defendant “made her dead” were properly admitted 
under the excited utterance exception to the hearsay rule where 
the statements were made ten hours after the murder and one 
hour after the body was discovered; the brother had been 
through the startling experience of witnessing the victim’s death; 
and his statements were spontaneous and not fabricated or the 
result of second-hand information. 


Am Jur 2d, Evidence §§ 861, 865, 879, 882. 
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Instructions to jury as to credibility of child’s testi- 
mony in criminal case. 32 ALR4th 1196. 


Criminal Law § 460 (NCI4th Rev. )— capital trial—closing 
argument—consideration of both theories of first-degree 
murder—greater sentencing options—impropriety cured 
by instructions 


Any impropriety in the prosecutor's closing argument that the 
jury should find defendant guilty under both theories of first- 
degree murder because “that gives the judge a greater option with 
regard to punishment” and any error in the trial judge's failure to 
intervene were cured by the trial court’s correct instruction to the 
jury on the legal standard it was to apply in determining guilt and 
on the effect of the State’s failure to carry its burden of proving 
guilt beyond a reasonable doubt. It does not appear that the jury 
rendered a guilty verdict based on the prosecutor’s argument 
about the potential for greater punishment rather than on the 
overwhelming evidence of defendant’s guilt. 


Am Jur 2d, Trial §§ 587, 711. 


Evidence and Witnesses § 2965 (NCI4th)— defense psy- 
chologist—cross-examination proper to show bias—allega- 
tion of misconduct—cross-examination not prejudicial 
error 

The State’s cross-examination of a forensic psychologist who 
testified for defendant as to whether he had been fired, removed, 
or transferred from the forensic unit at Dorothea Dix Hospital for 
misconduct was relevant to show that the witness may have been 
biased against the State. Assuming arguendo that the trial court 
erred by permitting the prosecutor to inquire into an allegation 
that the witness had made improper advances to a patient, this 
error was not prejudicial to defendant in light of the witness’s 
denial of any misconduct and the overwhelming evidence of 
defendant’s guilt of the crimes charged. 


Am Jur 2d, Evidence § 495; Expert and Opinion 
Evidence § 95. 
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Criminal Law § 1337 (NCI4th Rev.); Evidence and — 
Witnesses § 281 (NCI4th)— capital sentencing—character 
evidence—rebuttal—cross-examination of witness—accu- 
sation against defendant 


Defendant placed his character in issue in a capital sentenc- 
ing proceeding when a defense witness read from letters defend- 
ant had written to her in which defendant stated that he was a 
“pretty good person,” that he thought “about the Lord daily,” and 
that he knew he should give his life to the Lord. Therefore, the 
State was entitled to rebut this evidence of good character by 
asking the witness on cross-examination whether she had 
accused defendant of raping her daughter in 1978. 


Am Jur 2d, Evidence § 431. 


Prejudicial effect of prosecutor’s comment on charac- 
ter or reputation of accused, where accused has presented 
character witnesses. 70 ALR2d 559. 


Criminal Law § 1342 (NCI4th Rev.)— capital sentencing— 
evidence of prior conviction—time actually served— 
absence of prejudice 


Evidence elicited by the prosecutor on cross-examination of 
defendant in a capital sentencing proceeding that defendant had 
been sentenced to fifteen years in prison for attempted first- 
degree rape was admissible to establish the aggravating circum- 
stance that defendant had previously been convicted of a felony 
involving the use or threat of violence to the person. Assuming 
arguendo that evidence of the length of time served by defendant 
pursuant to this conviction was not relevant in a capital sentenc- 
ing proceeding, defendant was not prejudiced by the admission 
of such evidence where evidence that defendant received the fif- 
teen-year sentence in 1981 and killed the victim in this case in 
1992 demonstrated that defendant obviously did not serve his 
entire sentence, the State presented substantial evidence estab- 
lishing defendant’s guilt and supporting each of the aggravating 
circumstances, and no reasonable possibility exists that a differ- 
ent result would have been reached at trial if the trial court had 
excluded this evidence. 


Am Jur 2d, Criminal Law § 598; Evidence §§ 341, 445; 
Rape § 71. 
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Necessity and sufficiency of cautionary instructions, in 
prosecution for rape, as to evidence of other similar 
offense. 77 ALR2d 906. 


Supreme Court’s views as to what comments by prose- 
cuting attorney constitute violation of accused’s privilege 
against self-incrimination under Federal Constitution’s 
Fifth Amendment. 99 L. Ed. 2d 926. 


Criminal Law § 1348 (NCI4th Rev. )— capital sentencing— 
prior conviction—length of time served—parole issue not 
raised 


The prosecutor’s cross-examination of defendant in a capital 
sentencing proceeding about the length of time he served for a 
prior attempted rape conviction did not raise the issue of defend- 
ant’s eligibility for parole in the event the jury recommended a 
life sentence and did not entitle defendant to an instruction on 
parole eligibility. 


Am Jur 2d, Criminal Law § 918; New Trial § 247; Trial 
§ 575. 


Prejudicial effect of statement or instruction of court 
as to possibility of parole or pardon. 12 ALR3d 832. 


Criminal Law § 453 (NCI4th Rev.)— capital sentencing— 
closing argument—jurors in place of victim—no due 
process violation 


The prosecutor’s closing argument in a capital sentencing 
proceeding asking the jurors to put themselves in the position of 
the seven-year-old rape and murder victim was improper, but this 
argument did not deny defendant due process where the argu- 
ment did not manipulate or misstate the evidence; the argument 
did not implicate any specific rights of the accused, such as 
the right to counsel or the right to remain silent; the State’s evi- 
dence was overwhelming that defendant raped and smothered 
the victim and strongly supported each of the aggravating cir- 
cumstances found by the jury; and it is unlikely that the jury’s 
decision was influenced by this argument. 


Am Jur 2d, Homicide §§ 463, 560; Trial § 706. 


Propriety and prejudicial effect of prosecutor’s 
remarks as to victim’s age, family circumstances, or the 
like. 50 ALR3d 8. 
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Supreme Court’s views as to what courtroom state- 
ments made by prosecuting attorney during criminal trial 
violate due process or constitute denial of fair trial. 40 
L. Ed. 2d 886. 


Criminal Law § 468 (NCI4th Rev.)— capital sentencing— 
closing argument not supported by evidence—no due 
process violation 


Even if the evidence did not support the prosecutor’s closing 
argument in a capital sentencing proceeding that defendant killed 
the victim to prevent her from testifying against him, this argu- 
ment did not violate defendant’s right to due process. 


Am Jur 2d, Appellate Review §§ 713, 753. 


Propriety and prejudicial effect of prosecuting attor- 
ney’s arguing new matter or points in his closing summa- 
tion in criminal trial. 26 ALR3d 1409. 


Whether admission of evidence at criminal trial in vio- 
lation of Federal Constitutional rule is prejudicial error or 
harmless error, Supreme Court cases. 31 L. Ed. 2d 921. 


Supreme Court’s views as to what courtroom state- 
ments made by prosecuting attorney during criminal trial 
violate due process or constitute denial of fair trial. 40 
L. Ed. 2d 886. 


Criminal Law § 439 (NCI4th Rev.)— capital sentencing— 
closing argument—remarks about defendant 


The trial court did not err by overruling defendant’s objec- 
tions to remarks of the prosecutor in his closing argument in a 
capital sentencing proceeding that “to describe [defendant] as a 
man is an affront to us all” and that the rules of the court pre- 
vented the prosecutor from saying “what he really is,” since the 
prosecutor did not call defendant an “animal” or refer to him by 
another disparaging name, and these remarks were isolated. 


Am Jur 2d, Homicide § 463; Trial § 554. 


Criminal Law § 458 (NCI4th Rev.)— capital sentencing— 
closing argument—defendant mean rather than mentally 
disturbed—no gross impropriety 

The prosecutor’s closing argument in a capital sentencing 
proceeding to the effect that the evidence supported the conclu- 
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sion that defendant was “just plain mean” rather then under the 
influence of a mental or emotional disturbance fell within the 
wide latitude generally afforded counsel during closing argument 
and was not so grossly improper as to require ex mero motu 
intervention by the trial court. 


Am Jur 2d, Homicide § 463; Trial § 554. 


Criminal Law § 1346 (NCI4th Rev.)— capital sentencing— 
same evidence for more than one circumstance—failure to 
give limiting instruction—no plain error 


In a capital first-degree murder sentencing proceeding 
wherein the trial court submitted the aggravating circumstances 
that the murder was committed while defendant was engaged in 
the commission of a first-degree rape and that the murder was 
especially heinous, atrocious, or cruel, any error in the trial 
court’s failure to give the jury a limiting instruction informing it 
not to consider the rape when determining the existence of the 
especially heinous, atrocious, or cruel aggravating circumstance 
did not rise to the level of plain error where the evidence at trial 
established that defendant raped the seven-year-old victim while 
he smothered her with a pillow; the medical examiner testified 
that it would have taken ten to twenty minutes for the victim to 
die and that the victim would have been conscious for three to 
seven minutes during this period; and defendant raped and 
smothered the victim while her grandmother and three-year-old 
brother were in the same bedroom and while the brother 
watched. 


Am Jur 2d, Criminal Law §§ 598, 599; Homicide § 554; 
Trial § 1760. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that mur- 
der was heinous, cruel, depraved, or the like—post-Gregg 
cases. 63 ALR4th 478. 


Criminal Law § 1066 (NCI4th Rev.)— capital sentencing— 
no right of allocution 


A defendant does not have a constitutional, statutory, or com- 
mon law right to make unsworn statements of fact to the jury at 
the conclusion of a capital sentencing proceeding. 


Am Jur 2d, Criminal Law § 531; Homicide § 550. 
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Necessity and sufficiency of question to defendant as 
to whether he has anything to say why sentence should not 
be pronounced against him. 96 ALR2d 1292. 


Resentencing because of error with respect to question 
to defendant as to whether he has anything to say why sen- 
tence should not be pronounced against him. 96 ALR2d 
1337. 


Criminal Law § 1402 (NCI4th Rev.)— death sentence not 
disproportionate 


A sentence of death imposed upon defendant for first-degree 
murder was not excessive or disproportionate where defendant 
was found guilty on theories of felony murder and premeditation 
and deliberation; defendant had been dating the seven-year-old 
victim’s grandmother for two months at the time of the killing; 
the victim and her three-year-old brother lived with their grand- 
mother, slept in their grandmother’s bedroom, and knew defend- 
ant; the murder occurred during the commission of a rape; and 
the jury found the especially heinous, atrocious, or cruel aggra- 
vating circumstance. 


Am Jur 2d, Criminal Law § 628; Homicide § 556. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that mur- 
der was heinous, cruel, depraved, or the like—post-Gregg 
cases. 63 ALR4th 478. 


Sufficiency of evidence, for death penalty purposes, to 
establish statutory aggravating circumstance that murder 
was committed in course of committing, attempting, or 
fleeing from other offense, and the like—post-Gregg cases. 
67 ALR4th 887. 


Supreme Court’s views on constitutionality of death 
penalty and procedures under which it is imposed. 51 
L. Ed. 2d 886. 


Justice WEBB dissenting. 


Justice FRYE joins in this dissent. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 


ment imposing a sentence of death entered by Sumner, J., at the 
15 November 1993 Criminal Session of Superior Court, Pitt County, 
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upon a verdict of guilty of first-degree murder. Defendant was also 
found guilty of first-degree rape and was sentenced to a consecutive 
term of life imprisonment. Defendant’s motion to bypass the Court of 
Appeals as to the rape conviction was allowed 23 November 1994. 
Heard in the Supreme Court 21 June 1995. 


Michael F? Easley, Attorney General, by Charies M. Hensey, 
Special Deputy Attorney General, for the State. 


Malcolm Ray Hunter, Jr., Appellate Defender, by Janine M. 
Crawley, Assistant Appellate Defender, for defendant-appellant. 


PARKER, Justice. 


Defendant Sammy Crystal Perkins was tried capitally on indict- 
ments charging him with first-degree murder and first-degree rape. 
The jury found defendant guilty as charged. Following a capital sen- 
tencing proceeding, the jury recommended a sentence of death; and 
the trial court entered judgment accordingly. The trial court also 
imposed a consecutive sentence of life imprisonment for first-degree 
rape. For the reasons discussed herein, we conclude that the jury 
selection, guilt-innocence phase, and capital sentencing proceeding 
of defendant’s trial were free from prejudicial error and that the 
death sentence is not disproportionate. 


The State presented evidence tending to show that during the 
early morning hours on 19 April 1992, defendant sexually assaulted 
seven-year-old LaSheena Renae “JoJo” Moore and smothered her to 
death. 


On 18 April 1992 defendant was living with his mother in 
Greenville. After visiting with his family and drinking several beers, 
defendant went to the home of Theia Esther Moore, a woman he had 
been dating for two months and had known for ten or eleven years. 
Moore lived in the house with her two children and four grandchil- 
dren, one of whom was the victim. Moore shared a room with two of 
her grandchildren, three-year-old Michael “Champ” Moore and the 
victim, who slept together on a daybed. 


After leaving the Moore house for a short time, defendant 
returned and drank more beer and smoked crack cocaine. At approx- 
imately 3:00 a.m. on 19 April, defendant entered Moore’s bedroom, 
where she and her two grandchildren were present. Defendant 
watched a pornographic video and then tried to have sex with Moore, 
who was surprised that he was in the room. Moore discovered a Jarge 
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butcher knife under her pillow, and defendant explained that he had 
used it to open a can of beer. 


Moore ordered defendant out of the house. As she walked him to 
the door, Champ rose from his bed and claimed that defendant had 
bitten his finger. After defendant left, he called Moore twice to insist 
that he had not bitten Champ. Moore then went to sleep; when she 
awoke at around 9:00 a.m., she observed that Champ’s finger was 
swollen. At approximately 11:30 a.m., while the family was prepar- 
ing to go to church for Easter services, Moore discovered that JoJo 
was dead. 


The evidence tended to show that sometime early that morning, 
defendant had mounted the victim, held a pillow over her face, and 
had sex with her. The medical examiner determined that the victim 
died of suffocation and estimated that the victim’s mouth and nose 
were covered for a period of between three to seven minutes before 
she became unconscious. 


Defendant testified that on the night and morning in question, he 
had been drinking and smoking crack cocaine. He stated that JoJo 
awoke while he was having sex with Moore. He put a pillow over her 
face so that she would not see them. He said that he administered 
CPR, which he thought was successful in resuscitating her. He then 
went to the kitchen for a beer, used a knife to open the can, and 
placed the knife by Moore’s bed. Sometime in the morning, he took 
Champ to the bathroom. Champ stuck his finger in defendant’s 
mouth, and defendant bit it. He said Moore threw him out of the 
house after discovering the knife and the biting incident. 


Defendant, who was in a wheelchair by the time of trial, 
explained that he suffers from a debilitative muscular disease called 
myasthenia gravis. His disability precluded him from having sexual 
intercourse in any position where he would have to support himself 
with his arms. On cross-examination defendant admitted that he had 
a prior conviction for attempted rape in 1981 and was released from 
prison in 1986. He also had prior convictions for possession with 
intent to sell and deliver heroin and cocaine in 1988 and 1989. 


The jury found defendant guilty of first-degree rape and guilty of 
first-degree murder under the theories of premeditation and deliber- 
ation and felony murder. The jury found all three submitted aggra- 
vating circumstances: (i) that defendant had been previously con- 
victed of a felony involving the use or threat of use of violence; 
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(ii) that the murder was committed by defendant while defendant 
was engaged in the commission of or an attempt to commit first- 
degree rape; and (iii) that the murder was especially heinous, 
atrocious, or cruel. The jury also found one statutory and five non- 
statutory mitigating circumstances. The jury found that the mitigating 
circumstances did not outweigh the aggravating circumstances and 
that the aggravating circumstances were sufficiently substantial to 
call for the imposition of the death penalty. The jury recommended 
the death penalty. 


Additional facts will be presented as necessary to address spe- 
cific issues. 


JURY SELECTION 


[1] In his first assignment of error, defendant contends that the trial 
court erroneously excused a prospective juror for cause based on the 
juror’s answers to the court’s death-qualification questions. He argues 
that excusing the juror for cause violated the principles set out in 
Witherspoon v. Illinois, 391 U.S. 510, 20 L. Ed. 2d 776 (1968). He fur- 
ther contends that the trial court abused its discretion in failing to 
allow defendant to attempt to rehabilitate the juror. See State v. 
Brogden, 334 N.C. 39, 430 S.E.2d 905 (1993). We disagree with both 
contentions. 


During death-qualification the trial court explained to prospec- 
tive juror William E. Jackson the basic principles of the presumption 
of innocence and the burden of proof and outlined the capital sen- 
tencing procedure. Jackson stated that he understood the law as 
presented by the court. The following colloquy then occurred: 


THE Court: Please listen very carefully, Mr. Jackson, to the 
following questions. Consider your responses carefully before 
you respond. If you are selected to serve as a juror in this case, 
can and will you follow the law as it will be explained to you by 
the Court in deciding whether the defendant is guilty or not guilty 
of first-degree murder or of any other lesser offense? 


JUROR: Yes, Sir. 


THE Court: If you are satisfied beyond a reasonable doubt of 
those things necessary to constitute first-degree murder, can and 
will you vote to return a verdict of guilty of first-degree murder 
even though you know that death is one of the possible penalties? 


JUROR: Yes, sir. 
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THE CourT: Considering your personal beliefs ... about the 
death penalty, please state for me whether you would be able or 
unable to vote for a recommendation of the death penalty even 
though you are satisfied beyond a reasonable doubt of the three 
things required by law concerning the aggravating and mitigating 
circumstances previously mentioned. 


JUROR: I don’t know whether I could vote on the death 
penalty. 


THE CourT: Is that response an able or an unable response, 
sir? 


JUROR: Unable to respond to that. 
THE CourRT: Unable. Thank you. 


Mr. Staten—Jackson, excuse me. If the defendant is con- 
victed of first-degree murder, can and will you follow the law of 
North Carolina as to the sentence recommendation to be made by 
the jury as the Court will explain it? 


JUROR: Yes, Sir. 


The State challenged Jackson for cause. Defendant then re- 
quested that he be allowed to ask a few questions of Jackson, and the 
court denied his request. The court excused the juror for cause on 
the grounds that 


as a matter of conscience regardless of the facts and circum- 
stances... he would be unable to render a verdict with respect 
to the charge... and... that the juror’s views concerning the 
death penalty would prevent or substantially impair the perform- 
ance of his duties as a juror in accordance with the Court’s 
instructions and the juror’s oath. 


Defendant first contends that Jackson was improperly excused 
because his responses to the questions asked did not support the con- 
clusions of the court and did not render him unqualified to serve. 


The standard for determining when a potential juror may be 
excluded for cause because of his views on capital punishment is 
“whether the juror’s views would ‘prevent or substantially impair 
the performance of his duties as a juror in accordance with his 
instructions and his oath.’” Wainwright v. Witt, 469 U.S. 412, 
424, 83 L. Ed. 2d 841, 851-52 (1985) (quoting Adams v. Texas, 448 
U.S. 38, 45, 65 L. Ed. 2d 581, 589 (1980)); accord State v. Davis, 
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325 N.C. 607, 621-22, 386 S.E.2d 418, 425 (1989), cert. denied, 496 
U.S. 905, 110 L. Ed. 2d 268 (1990). Prospective jurors with reser- 
vations about capital punishment must be able to “state clearly 
that they are willing to temporarily set aside their own beliefs in 
deference to the rule of law.” Lockhart v. McCree, 476 U.S. 162, 
176, 90 L. Ed. 2d 137, 149 (1986); State v. Brogden, 334 N.C. 39, 
43, 430 S.E.2d 905, 907-08 (1993). However, a prospective juror’s 
bias or inability to follow the law does not have to be proven with 
unmistakable clarity. State v. Locklear, 331 N.C. [239,| 248, 415 
S.E.2d [726,] 731-32 [(1992)]; State v. Davis, 325 N.C. at 624, 386 
S.E.2d at 426. “[T]here will be situations where the trial judge is 
left with the definite impression that a prospective juror would 
be unable to faithfully and impartially apply the law. ... [T}his 
is why deference must be paid to the trial Judge who sees and 
hears the juror.” Wainwright v. Witt, 469 U.S. at 426, 83 L. Ed. 2d 
at 852-53. 


State v. Conaway, 339 N.C. 487, 511-12, 453 S.E.2d 824, 839-40, cert. 
denied, —— U.S. —, 183 L. Ed. 2d 153 (1995). 


Jackson told the court that he could follow the law as explained 
to him by the court with respect to the sentencing procedure. 
However, he also stated that he did not know whether he “could vote 
on the death penalty” and that he was “[u|nable to respond” to a ques- 
tion asking whether he would be able or unable to recommend a 
death sentence if the State proved its case beyond a reasonable 
doubt. Under Morgan v. Illinois, 504 U.S. 719, 119 L. Ed. 2d 492 
(1992), general “follow the law” questions are not sufficient to “detect 
those jurors with views preventing or substantially impairing their 
duties in accordance with their instructions and oath.” Jd. at 734-35, 
119 L. Ed. 2d at 506. The judge heard Jackson’s tone of voice and 
observed his demeanor. Jackson’s inability to respond to a dispositive 
question was sufficient to permit the court to conclude that Jackson’s 
views with respect to the death penalty would prevent or substan- 
tially impair the performance of his duties as a juror. Accordingly, the 
trial court did not err in excusing him for cause. 


Defendant also contends that the trial court committed reversible 
error by not permitting him to question Jackson further. “Both the 
defendant and the State have the right to question prospective jurors 
about their views on capital punishment.” Brogden, 334 N.C. at 43, 
430 S.E.2d at 908. “The manner and extent of inquiry on voir dire is 
within the trial court’s discretion.” State v. Taylor, 332 N.C. 372, 390, 
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420 S.E.2d 414, 425 (1992). When the challenge for cause is support- 
ed by the prospective juror’s answers to questions propounded on 
voir dire, the defendant must show that further questioning “would 
likely have produced different answers” to establish that the trial 
court abused its discretion by refusing to allow the defendant to reha- 
bilitate the challenged juror. State v. Oliver, 302 N.C. 28, 40, 274 
S.E.2d 183, 191 (1981); accord Brogden, 334 N.C. at 44, 430 S.E.2d at 
908. 


In Brogden we held that the trial court committed reversible 
error by failing to exercise its discretion in deciding whether to allow 
the defendant to rehabilitate a prospective juror. The trial court in 
that case ruled that it would not allow rehabilitation of prospective 
jurors, informing counsel that “the Supreme Court of North Carolina 
stated that such is a waste of valuable time.” Brogden, 334 N.C. at 40, 
430 S.E.2d at 906. In determining that the court committed reversible 
error, we noted that prospective juror Hall had consistently indicated 
that he would listen to the evidence and make his decision based on 
it, not on some predisposition to vote one way or the other. Hall told 
the court that he would vote for death if the State proved its case and 
that he was not “totally” either for or against the death penalty. 
Further, Hall stated that he believed that he could vote for the death 
penalty in the appropriate case. Hall, like the prospective juror in the 
present case, also gave conflicting responses which justified the exer- 
cise of a challenge for cause. When asked whether “[his] feelings 
about the death penalty would prevent. or substantially impair the 
performance of [his] duty as a juror,” Hall responded that his feelings 
would “partially” and “to some extent prevent or substantially 
impair” the performance of his duties as a juror. Id. at 52, 430 S.E.2d 
at 913. Hall also expressed uncertainty about whether he could be 
qualified under the law. The defendant argued, and we agreed, that 
“Hall would likely have answered the dispositive questions differ- 
ently if the court had acceded to defendant’s request to attempt to 
rehabilitate him.” Jd. at 52, 480 S.E.2d at 912. We determined that it 
was likely that Hall was confused about the meaning of the phrase 
“prevent or substantially impair” and that, except for the responses 
which supported excusing Hall for cause, Hall’s entire voir dire sug- 
gested that he was a qualified juror. Jd. 


After considering prospective juror Jackson’s voir dire in its 
entirety, we conclude that there is very little to suggest that he was 
qualified other than his response that he would follow North Carolina 
law with respect to the sentencing procedure. Jackson stated 
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unequivocally that he did not know whether he “could vote on the 
death penalty” and that he was “[u]nable to respond” to a question 
asking whether he could recommend the death penalty if the State 
proved its case. Since Jackson did not know his position on the issue, 
we cannot conclude that he would likely have answered the disposi- 
tive questions differently if the court had allowed defendant to ask 
him additional questions. Accordingly, we conclude that the trial 
court did not abuse its discretion by declining defendant’s request to 
question Jackson further. This assignment of error is overruled. 


{2] Defendant next assigns error to the removal of three additional 
prospective jurors on the ground that their excusal violated the 
Witherspoon rule. These prospective jurors unambiguously stated 
that they would not recommend a sentence of death even if the State 
proved its case beyond a reasonable doubt. Accordingly, the trial 
court did not err by excusing them for cause. See State v. Ward, 338 
N.C. 64, 87-88, 449 S.E.2d 709, 721-22 (1994), cert. denied, —— U.S. 
—, 131 L. Ed. 2d 1013 (1995). 


Defendant also contends that the trial court erred by refusing to 
allow defendant to rehabilitate the prospective jurors. In response to 
questions propounded by the trial court, the prospective jurors at 
issue were unequivocal about their inability to vote for the death 
penalty. Additional questioning by defendant would not likely have 
produced different responses. Accordingly, we hold that the trial 
court did not abuse its discretion by refusing to allow defendant to 
question these jurors further. See id. 


[3] Under this assignment of error, defendant also argues that the 
trial court violated various federal and state constitutional provisions 
by excluding the prospective jurors who could not be death-qualified. 
He contends that the excusal of these prospective jurors denied 
defendant the right to a jury selected from a fair cross-section of the 
community, in violation of the Sixth Amendment to the United States 
Constitution and Article I, Sections 19, 23, and 24 of the North 
Carolina Constitution. He also contends that the excusal of these 
jurors violated the Equal Protection Clause of the Fourteenth 
Amendment to the United States Constitution and Article I, Sections 
19, 23, and 26 of the North Carolina Constitution. Defendant notes 
that only five percent of white veniremen were excused for their 
opposition to the death penalty, while thirty-five percent of black 
veniremen were so excused. He argues the jury selected was far less 
representative of the community than the venire originally called. 
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The excusal of a prospective juror does not violate the Equal 
Protection Clause solely because of its impact on the racial compo- 
sition of the jury. See Hernandez v. New York, 500 U.S. 352, 359-60, 
114 L. Ed. 2d 395, 406 (1991). “ ‘Proof of racially discriminatory in- 
tent or purpose is required to show a violation of the Equal 
Protection Clause.’ ” /d. at 360, 114 L. Ed. 2d at 406 (quoting Village 
of Arlington Heights v. Metropolitan Hous. Dev. Corp., 429 U.S. 252, 
265, 50 L. Ed. 2d 450, 464 (1977)). The Sixth Amendment does not 
guarantee a “defendant the right to a jury composed of members of a 
certain race or gender.” State v. Norwood, 344 N.C. 511, 527, 476 
S.E.2d 349, 355 (1996), cert. denied, —— U.S. —-, —~ L. Ed. 2d —, 
65 U.S.L.W. 3665 (1997). In the present case the trial court properly 
excluded the prospective jurors at issue. The record discloses that 
the prosecutor asked the court to excuse these jurors on the basis of 
their inability to recommend a death verdict if the State proved its 
case. Defendant has not proved that any prospective juror was 
excluded on the basis of his or her race. Merely showing dispropor- 
tionate impact on the racial composition of the jury is not sufficient 
to establish a violation of defendant’s federal or state constitutional 
rights. This assignment of error is overruled. 


Defendant next assigns error to the court's failure to excuse for 
cause two jurors, Michael Parker and Charles Ayers, who defendant 
contends indicated an inability to render a fair decision. 


[4] As to Parker, defendant first argues that Parker should have been 
removed for cause pursuant to Morgan v. Illinois, 504 U.S. 719, 119 
L. Ed. 2d 492. While Parker was being questioned during individual 
voir dire about pretrial publicity, defendant’s attorney asked him if 
he had formed any opinion concerning the punishment defendant 
should receive if he were convicted. Parker stated that he had formed 
such an opinion and that, if defendant were convicted, he would 
“more than likely” vote for death. The court reminded counsel that 
the individual voir dire was limited to pretrial publicity and did not 
allow further questions regarding the death penalty at that time. 


Later during the jury voir dire, Parker told the court that he 
would follow the law in making his decision and that he would not 
automatically vote for the death penalty regardless of the evidence in 
mitigation. The court offered to allow defendant to ask further ques- 
tions. Defendant declined to do so and exercised a peremptory chal- 
lenge to remove Parker. 


Defendant argues that Parker’s assertion that he would “more 
than likely” recommend the death penalty required the trial court to 
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exclude him for cause pursuant to Morgan. We disagree. Later in the 
jury voir dire, after the jury’s duties had been more fully explained, 
Parker said that if defendant were convicted of first-degree murder, 
he would not automatically vote for the death penalty regardless of 
the evidence. Parker also told the court that he would follow the law 
of North Carolina as the court would explain it as to the sentence rec- 
ommendation to be made by the jury. These answers were sufficient 
for the court to conclude that defendant had not established that 
Parker’s views would prevent or substantially impair the perform- 
ance of his duties as a juror. Further, we note that defendant did not 
challenge Parker for cause based on Morgan and has, therefore, not 
preserved this argument for review. 


[5] Defendant also argues that the trial court erred by not allowing 
the challenge for cause to Parker on the basis that his voir dire 
showed he would be unable to properly apply the law on the pre- 
sumption of innocence. During the jury voir dire, the following col- 
loquy occurred: 


[DEFENSE COUNSEL]: Do you [Mr. Parker] have an understand- 
ing in a general way of what is meant when I say that the defend- 
ant is presumed to be innocent? 


JUROR: (Nods head), yes, sir. 


{DEFENSE COUNSEL]: Um, do you have some idea in a general 
way of what I mean when I say that when a crime is charged the 
State has to prove sometimes... five or six elements? 


JUROR: (Nods head). 


[DEFENSE COUNSEL]: Um, if the Judge instructed you that the 
State had to prove four elements or facts beyond a reasonable 
doubt to prove a charge and the State proved three, would you 
have any hesitation about returning a verdict of not guilty? 


JuROR: Depending on the facts, I would try to go by that, but, 
I mean, depending on the facts I may be hesitant. I mean, I don’t 
know about the case. But I would try. 


[DEFENSE COUNSEL]: You would try what? 


JUROR: To make all four elements be proved before [ said he 
was guilty. 
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[DEFENSE COUNSEL]: Would—would that—are you saying—I 
mean, I don’t want to put words in your mouth, but you seem to 
have some hesitancy in that regard? 


JUROR: Well, as I said, it depends on the facts. If three heavily 
outweighed one, I may be hesitant. I’m sure I would try to go 
according to the law. 


THE Court: Mr. Parker, was your last response that you 
would try to follow the law; is that what you said? 


JUROR: Uh-huh. 


After a bench conference, defense counsel challenged Parker for 
cause. The court then asked Parker the following questions: 


THE Court: All right. Mr. Parker, I—you haven’t done 
anything wrong. I just want to ask you a couple of questions 
myself. 


JUROR: Okay. 


(THE CouRT]: Are you able to sit in that seat, sir, if you are 
chosen as a juror, would you be able to listen to the evidence in 
this case, sir, listen to arguments of counsel at the conclusion of 
the evidence and listen to the law that I give you in reaching a 
verdict, and would you be able to reach a fair and impartial ver- 
dict, sir? 


JUROR: Yes, sir. 


[THE COURT]: Would you be able to follow the law as I explain 
it to you, sir? 


JUROR: Yes, sir. 
[THE CourRT]: All right. Thank you. 
Challenge is denied. 


Defendant, relying on State v. Cunningham, 333 N.C. 744, 429 
S.E.2d 718 (1993), and State v. Hightower, 331 N.C. 636, 417 S.E.2d 
237 (1992), argues that this colloquy shows that Parker was willing to 
forego holding the State to its burden of proof on certain elements if 
he thought a majority of the elements had been proven to his satis- 
faction. In Cunningham after several explanations of the law per- 
taining to presumption of innocence, the prospective juror continued 
to equivocate about defendant proving his innocence. We concluded 
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that the jury voir dzvre demonstrated that the challenged venire per- 
son was confused or had a fundamental misunderstanding of the pre- 
sumption of innocence or was simply reluctant to apply those princi- 
ples if the defense did not present evidence of defendant’s innocence. 
In that case, for whichever reason, the juror’s answers amply sup- 
ported a conclusion that she would not be able to render a verdict in 
accordance with the law of North Carolina. In Hightower the 
prospective juror said that he would try to follow the law but that the 
defendant’s failure to testify might “stick in the back of [his] mind.” 
331 N.C. at 689, 417 S.E.2d at 239. In this case Parker stated unequiv- 
ocally that he would follow the law as explained to him by the court. 
This answer was given during the colloquy in regard to finding 
defendant guilty even if all the elements of the crime are not proved. 
Moreover, later on voir dire, Parker stated unequivocally that even if 
he thought defendant might be guilty but was not satisfied beyond a 
reasonable doubt, he would not hesitate to find defendant not guilty. 
Unlike in Cunningham and Hightower, Parker’s answers do not 
demonstrate that he could not return a verdict in accordance with the 
law of North Carolina or would not be a fair and impartial juror. 
N.C.G.S. § 15A-1212(8) and (9) (1988). We conclude the trial court did 
not err in denying the challenge for cause to Parker. 


[6] Defendant also contends under this assignment of error that the 
trial court erred by refusing to allow his challenge for cause to 
prospective juror Charles Ayers. Ayers stated on jury voir dire that 
he had known a young girl who was murdered and that he had strong 
feelings about it which he would likely take into the jury room. The 
court asked Ayers whether his strong feelings would prevent him 
from being a fair and impartial juror, and he said they would not. We 
conclude that the trial court did not err by denying the challenge for 
cause to Ayers. This assignment of error is overruled. 


[7] In his next assignment of error, defendant contends that pretrial 
publicity surrounding the homicide was so extensive as to require a 
change of venue or a special venire from another county. He argues 
that this publicity made it impossible for him to receive a fair trial by 
a Pitt County jury. 


“N.C.G.S. § 15A-957 provides that if there is so great a prejudice 
against a defendant in the county in which he is charged that he can- 
not receive a fair trial, the court must transfer the case to another 
county or order a special venire from another county.” State v. Best, 
342 N.C. 502, 510, 467 $.E.2d 45, 50, cert. dented, —— U.S. ——, 136 
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L. Ed. 2d 139 (1996). Under this statute the burden is on the moving 
party to show that “ ‘it is reasonably likely that prospective jurors 
would base their decision in the case upon pretrial information rather 
than the evidence presented at trial and would be unable to remove 
from their minds any preconceived impressions they might have 
formed.’ ” State v. Gardner, 311 N.C. 489, 497, 319 S.E.2d 591, 597-98 
(1984) (quoting State v. Jerrett, 309 N.C. 239, 255, 307 S.E.2d 339, 347 
(1983)), cert. denied, 469 U.S. 1230, 84 L. Ed. 2d 369 (1985). Relevant 
to this determination is testimony by prospective jurors that they can 
decide the case based on the evidence presented and not on pretrial 
publicity or any other evidence received outside the courtroom. State 
v. Hunt, 323 N.C. 407, 373 S.E.2d 400 (1988), sentence vacated on 
other grounds, 494 U.S. 1022, 108 L. Ed. 2d 602 (1990). 


Our review of the record in this case reveals the trial court did 
not err in denying the motion for a change of venue. After question- 
ing, ten jurors who indicated they had formed an opinion based on 
pretrial publicity were excused. Several of the jurors selected to 
serve had not heard of the case. Those jurors selected who had seen 
something about the case on television, read about it in the newspa- 
pers, or heard about it by word of mouth had not formed an opinion 
about the case and said they could set aside any such information. 
The record discloses that no juror who sat on the case was biased 
against defendant or in favor of the prosecution by reason of what 
was reported by newspapers or television. This assignment of error is 
overruled. 


GUILT-INNOCENCE PHASE 


[8] Defendant next assigns error to the court’s denial of his motion 
for a mistrial or, in the alternative, for the removal of a juror for mis- 
conduct. During the trial, Nancy Letchworth, a deputy clerk of supe- 
rior court, told the presiding judge that she had been told by Tammy 
Beachum, another deputy clerk of court, that Beachum and Alecia 
Staton, a juror in this case, had the same baby-sitter. When Beachum 
picked up her child, the baby-sitter, Wendy Clark, told Beachum that 
juror Staton had told Clark that the jury had decided defendant was 
guilty and, except for one holdout, felt defendant should be put to 
death. 


The court held a hearing out of the presence of the jury. Clark tes- 
tified that juror Staton had told her the jurors believed defendant was 
guilty and, except for one juror, believed he should be put to death. 
Beachum testified that this information is what Clark had told her, 
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and Letchworth corroborated the testimony of Beachum. Each of the 
jurors was questioned separately; and each of them, including Staton, 
denied having formed an opinion as to the guilt of defendant. Juror 
Staton denied telling Clark that the jurors believed defendant was 
guilty or that they favored a death sentence. 


The superior court found as facts (i) that Staton did have a con- 
versation with her baby-sitter, (ii) that the court could not deterraine 
the content of the conversation, (iii) that all fourteen jurors denied 
having formed an opinion as to the guilt or innocence of defendant, 
and (iv) that the jurors denied having formed an opinion on punish- 
ment. The court refused to declare a mistrial or to excuse juror 
Staton. 


The decision to grant a mistrial on the ground of juror miscon- 
duct rests largely within the discretion of the trial court. The court's 
decision will not be disturbed unless there is a clear showing that the 
court abused its discretion. State v. Bonney, 329 N.C. 61, 405 S.E.2d 
145 (1991). 


Upon inquiry by the trial court, Clark stated that juror Staton 
never indicated when or where the communication among the Jurors 
occurred. Clark stated that the holdout juror was never identified. 
Furthermore, the evidence was unclear regarding when the conver- 
sation between juror Staton and Clark took place and what, if any- 
thing, was said about the case. Juror Staton testified that she had not 
even been to Clark’s home the day the alleged conversation took 
place; instead, her husband dropped off and picked up their child on 
that day. Even more significant is that upon extensive examination by 
the court, juror Staton and each of the other jurors denied having 
formed or expressed any opinion regarding the guilt of defendant or 
the sentence to be imposed if he were found guilty. The court made 
findings of fact consistent with the evidence and concluded that 
there had been no juror misconduct. Moreover, if the incident hap- 
pened as described by Clark, no outside influence was exerted on the 
jury. We hold that the court did not abuse its discretion by refusing to 
declare a mistrial or to excuse juror Staton. This assignment of error 
is overruled. 


[9] Next, defendant assigns error to the trial court’s failure to allow 
into evidence a videotaped interview of three-year-old Michael 
“Champ” Moore conducted by child psychologist Dr. Raymond 
Webster. Defendant argues that the videotape was properly authenti- 
cated and that it should have been admitted to impeach the hearsay 
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testimony of a statement by Champ Moore, who was present in the 
room when his sister died. 


Juvenile Investigator Connie Elks testified at trial about state- 
ments Champ made to her on 19 April 1992, prior to the videotaped 
interview with Dr. Webster. She testified that Champ told her defend- 
ant had bitten his finger, watched a “nasty” videotape, and “made [the 
victim] dead.” He mentioned the pillow, but would not respond to fur- 
ther questioning. These statements were admitted under the sponta- 
neous utterance exception to the hearsay rule. See N.C.G.S. § 8C-1, 
Rule 803(2) (1992). 


Defendant attempted to introduce the videotape of an interview 
that took place between Champ and Dr. Webster approximately ten 
days after the killing. Defendant argues this videotape would have 
impeached Elks’ testimony and that Detective Ricky Best properly 
authenticated the tape by identifying the two participants and by 
keeping the tape in his continuous custody since its making. See State 
v. Stager, 329 N.C. 278, 406 S.E.2d 876 (1991). 


Even assuming arguendo that the videotape was properly authen- 
ticated and should have been admitted, defendant has failed to show 
that a reasonable possibility exists that the result would have been 
different but for the trial court’s failure to admit the tape. We have 
carefully reviewed the videotape. While Champ Moore had some dif- 
ficulty expressing himself and answering questions, he did state that 
defendant put a “pillow on [the victim’s] head” and “her died.” These 
comments and others were consistent with Elks’ testimony. 
Moreover, defendant admitted placing a pillow on the victim's face; 
and the physical evidence suggested the victim had been smothered 
and raped. The viectim’s cousin, Stem Moore, testified that he saw 
defendant on top of the victim, that a pillow was on the victim’s face, 
and that defendant was having sex with her. This assignment of error 
is overruled. 


[10] In a related assignment of error, defendant contends that the 
trial court erred by admitting under the excited utterance exception 
to the hearsay rule the testimony of Elks as to what Champ told her. 
Defendant argues that Champ did not witness the death of his 
sister and that there was ample time for him to have acquired sec- 
ondhand information about his sister's death prior to making his 
alleged statements. Defendant argues that the admission of this testi- 
mony violated his Confrontation Clause rights and prejudiced him at 
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the guilt-innocence phase and in the sentencing proceeding of his 
trial. 


Elks testified that on 19 April 1992 at approximately 1:00 p.m., 
Champ Moore told her that “Sea Dog,” defendant, had bitten him 
while he was on the bed with “Doe-Doe,” his sister. Champ said that 
defendant had made him watch a “nasty” tape. He also stated that 
“[mjommy woke up and Doe-Doe was dead” and that “Sea Dog made 
her dead.” The trial court admitted these statements under the 
excited utterance exception to the hearsay rule. N.C.G.S. § 8C-1, Rule 
803(2). The scope of this exception has been expanded where chil- 
dren are the hearsay declarants. See State v. Reeves, 337 N.C. 700, 448 
S.E.2d 802 (1994), cert. denied, —— U.S. —, 131 L. Ed. 2d 860 (1995); 
State v. Smith, 315 N.C. 76, 337 S.E.2d 833 (1985). In this case the 
child made his statements approximately ten hours after the murder 
and one hour after the body had been discovered. He had been 
through a startling experience—witnessing his sister's death—that 
suspended reflective thought. Furthermore, his statements were 
spontaneous; nothing in the record supports defendant’s contention 
that the statements were fabricated or the result of secondhand infor- 
mation. See Smith, 315 N.C. at 86-90, 337 S.E.2d at 841-43. To the con- 
trary, Champ’s Uncle Hotrod testified that Champ came into his room 
about 10:00 a.m. on 19 April and mentioned defendant had clone 
something to the victim. Hotrod had difficulty understanding Champ 
and ignored him. This assignment of error is overruled. 


[11] Defendant next assigns error with respect to the following por- 
tion of the prosecutor's closing argument: 


As I say, you’ll be able to consider both types of murder in the 
first degree and I say to you that in this case that it’s important 
that you look at both and you can return a verdict of guilty under 
both theories of murder in the first degree. And the impact of 
your consider—-should you find the defendant guilty of murder 
in the first degree under both theories, that gives the judge a 
greater option with regard to punishment. So again I say to you 
that it’s important to consider both. 


Defendant contends that by making this argument the prosecutor 
improperly urged the jury to convict defendant of both theories of 
first-degree murder based on the potential for greater punishment 
rather than the evidence presented at trial. See State v. Martin, 322 
N.C. 229, 367 S.E.2d 618 (1988). Defendant argues that the trial court 
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erred by not giving a curative instruction to the jury and by denying 
defendant’s motion for a mistrial. 


We note at the outset that defendant did not object to the argu- 
ment when it was made and did not make his motion for a mistrial 
until after the jury had retired. Where a defendant does not object at 
trial to an allegedly improper jury argument, the trial court need not 
intervene ex mero motu unless the argument is “so grossly improper 
as to be a denial of due process.” State v. Zuniga, 320 N.C. 233, 257, 
357 S.E.2d 898, 914, cert. denied, 484 U.S. 959, 98 L. Ed. 2d 384 (1987). 
A prosecuting attorney is allowed wide latitude in arguing to the jury. 
Martin, 322 N.C. at 240, 367 S.E.2d at 624. Furthermore, the decision 
whether to grant a mistrial lies within the sound discretion of the trial 
court and will not be disturbed absent an abuse of discretion. State v. 
Johnson, 295 N.C. 227, 244 S.E.2d 391 (1978). 


Assuming arguendo that this argument was improper, we must 
decide whether the trial court’s failure to intervene denied defendant 
a fair trial. “It is largely in the discretion of the trial court to decide 
when and how it will correct the potential effects of an improper 
argument by counsel, either by stopping the argument or by proper 
instructions to the jury.” State v. Scott, 314 N.C. 309, 314, 333 S.E.2d 
296, 299 (1985). 


The trial court correctly instructed the jury on the legal standard 
it was to apply in determining guilt and on the effect of the State’s 
failure to carry its burden of proving guilt beyond a reasonable doubt. 
We are not persuaded that the jury rendered a guilty verdict under 
both theories of first-degree murder based on the prosecutor's argu- 
ment rather than on the overwhelming evidence of defendant's guilt. 
We conclude that any impropriety in the prosecutor’s argument or 
error in the trial judge’s failure to intervene was cured by the subse- 
quent instructions on the law. The argument in this case was not so 
improper as to require the judge to intervene ex mero motu or to 
declare a mistrial. This assignment of error is overruled. 


{12] In his next assignment of error, defendant contends that the 
trial court erred by allowing certain questions propounded on cross- 
examination to one of defendant’s witnesses. Dr. Billy Royal, a foren- 
sic psychologist, testified that defendant’s capacity to distinguish 
right from wrong and to premeditate his actions was diminished at 
the time of the killing. 


On cross-examination the following colloquy occurred between 
Dr. Royal and the prosecutor: 
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Q: I believe you testified and said you worked for awhile in the 
forensic unit at Dorothea Dix hospital; is that right, sir? 


A: I did. 
And you were fired from that unit, weren't you, sir? 
No. 


You were removed from that unit? 


PO r © 


I transferred from that unit. 


Q: For misconduct; isn’t that true, sir? 
[DEFENSE COUNSEL]: Objection. 
THE Court: Overruled. 


A: No, that’s not true. 


A: Over a period of time, ah, [Dorothea Dix psychiatrist] Doctor 
Rollins and I had some, ah, disagreement, um, because he felt 
that I kept patients too long.... 


Um, after some five or six years, um, of that, ah, there had 
been some, um, discussion about that, and on one occasion one 
patient made a complaint, ah, ah, to the administration related to 
my contact with the patient.... 


And, ah, I discussed that with the hospital administrator and 
decided in terms of my continuing conflict with Doctor Rollins to 
transfer to another division which I did... . 


Q: And... with regard to leaving the forensic unit at Dorothea 
Dix you said some patient made a complaint that caused you to 
then leave; that related to you making some—allegations that you 
had made improper advances to a patient; isn’t that true, sir? 


[DEFENSE COUNSEL]: Objection. 
A: No. 

THE CourT: Overruled. You may answer. 
A: (Shakes head). 
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@: What was the nature of it then, sir? 


A: The patient made a complaint. I have never been familiar with 
the total complaint. 


@: You are not familiar with the complaint? 
A: No. 


Specific instances of misconduct of a witness may, in the discre- 
tion of the trial court, be inquired into on cross-examination if pro- 
bative of truthfulness or untruthfulness. N.C.G.S. § 8C-1, Rule 608(b) 
(1992). Even if we assume arguendo that the trial court erred by per- 
mitting the prosecutor to inquire into the allegation that Royal had 
made improper advances to a patient, defendant must still show prej- 
udice. “A witness may be cross-examined on any matter relevant to 
any issue in the case, including credibility.” N.C.G.S. § 8C-1, Rule 
611(b) (1992); accord State v. Lee, 335 N.C. 244, 271, 489 S.E.2d 547, 
560, cert. denied, 513 U.S. 891, 130 L. Ed. 2d 162 (1994); see 1 Kenneth 
S. Broun, Brandis and Broun on North Carolina Evidence § 154 (4th 
ed. 1993). A witness may be impeached by showing that he or she is 
biased. State v. McKeithan, 293 N.C. 722, 730, 239 S.E.2d 254, 259 
(1977). The questions asking whether Royal had been fired, removed, 
or transferred for misconduct were relevant to show that Royal may 
have been biased against the State. Royal testified that he had not 
been fired, removed, or transferred for misconduct. He denied mak- 
ing any improper advances to a patient. In light of the overwhelming 
evidence against defendant and Royal’s express denial of any mis- 
conduct, we conclude that defendant cannot show that, had the trial 
court excluded the prosecutor’s inquiry into the details of the allega- 
tion, a reasonable possibility exists that a different outcome would 
have resulted at trial. See N.C.G.S. § 15A-1443(a) (1992). This assign- 
ment of error is overruled. 


SENTENCING PROCEEDING 


[13] Defendant next contends that the trial court erred by allowing 
the prosecutor to elicit irrelevant and highly prejudicial information 
during his cross-examination of defense witness Sudie Davis. In the 
course of the direct testimony of Sudie Davis for defendant, Davis 
read from letters defendant had written to her while he was in jail. 
Defendant wrote in the letters that he was a “pretty good person,” 
thought “about the Lord daily,” and knew he should give his life to the 
Lord. The prosecutor asked Davis on cross-examination whether she 
had accused defendant of raping her daughter in 1978. The court 
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overruled an objection to this question. Defendant argues that this 
question should not have been allowed on the bases that (1) it was 
irrelevant and inadmissible evidence of bad character; (11) it con- 
cerned an unsubstantiated accusation of crime; and (ili) its probative 
value was outweighed by the danger of unfair prejudice under 
N.C.G.S. § 8C-1, Rule 403. 


“Where a defendant in a capital sentencing proceeding has placed 
his character at issue by having witnesses testify favorably with 
regard to it, the State may offer evidence to rebut this testimony.” 
State v. Williams, 339 N.C. 1, 49, 452 S.E.2d 245, 273-74 (1994), cert. 
denied, —~ U.S. —, 133 L. Ed. 2d 61 (1995). Davis read from letters 
in which defendant stated that he was a “pretty good person,” that he 
thought “about the Lord daily,” and that he knew he should give his 
life to the Lord. This evidence tended to enhance defendant's reputa- 
tion and show good character. Accordingly, we conclude that the 
prosecutor was entitled to elicit information from Davis to rebut it. 
This assignment of error is overruled. 


[14] In his next assignment of error, defendant contends that the 
trial court erred by allowing the prosecutor to cross-examine defend- 
ant about the length of time he served for a prior conviction. On 
cross-examination the prosecutor elicited testimony that in 1981 
defendant had been sentenced to fifteen years in prison for attempted 
first-degree rape. The prosecutor asked defendant how long he 
served; and, after the court overruled defendant’s objection, defend- 
ant stated that he had been released in 1986 or 1987. Defendant also 
stated that he had been sentenced to ten years in prison for drug con- 
victions in 1988 and to two ten-year sentences and a consecutive five- 
year sentence for drug-related charges in 1989. 


Defendant contends that the prosecutor's cross-examination with 
respect to the length of the time he actually served for attempted rape 
exceeded the proper limits of impeachment by evidence of a prior 
conviction and improperly injected the issue of parole eligibility into 
the sentencing proceeding. Defendant also argues that the admission 
of this evidence entitled him to an instruction on parole eligibility. 


“The permissible scope of inquiry into prior convictions for 
impeachment purposes is restricted ... to the name of the crime, 
the time and place of the conviction, and the punishment imposed.” 
State v. Lynch, 334 N.C. 402, 409, 482 S.E.2d 349, 352 (1993); see 
N.C.G.S. § 8C-1, Rule 609(a) (1992). However, the Rules of Evidence 
do not apply at capital sentencing proceedings. Any evidence that the 
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trial court deems relevant to sentencing may be introduced in the 
sentencing proceeding. N.C.G.S. § 15A-2000(a)(8) (1988) (amended 
1994); State v. Daughtry, 340 N.C. 488, 517, 459 S.E.2d 747, 762 
(1995), cert. denied, —~ U.S. —, 133 L. Ed. 2d 739 (1996). Evidence 
showing that defendant had been previously convicted of attempted 
first-degree rape was admissible to establish the aggravating circum- 
stance that “[t]he defendant had been previously convicted of a 
felony involving the use or threat of violence to the person.” N.C.G.5. 
§ 15A-2000(e)(3); see State v. Holden, 338 N.C. 394, 450 S.E.2d 878 
(1994). Even if we assume arguendo that evidence of the length of 
time served by a defendant pursuant to a prior conviction is not rele- 
vant at a capital sentencing proceeding, we conclude that defendant 
cannot show any prejudicial error in the admission of such evidence. 
The court properly admitted evidence of the prior conviction. This 
evidence showed that defendant had been sentenced to a term of fif- 
teen years’ imprisonment for attempted rape in 1981. Defendant 
killed the victim in this case in 1992. These facts demonstrate that 
defendant obviously did not serve his entire fifteen-year sentence. 
The State presented substantial evidence establishing defendant’s 
guilt and supporting each of the aggravating circumstances. In light 
of these circumstances, defendant cannot show that a reasonable 
possibility exists that a different result would have been reached at 
trial had the trial court precluded the challenged inquiry. See N.C.G.S. 
§ 15A-1443(a),. 


[15] Defendant also contends that the prosecutor’s inquiry high- | 
lighted the gap between defendant’s sentence and the amount of time 
served, thereby raising the possibility that defendant might be 
paroled if sentenced to a term of life imprisonment. He argues that 
the court erred by permitting the prosecutor’s inquiry and that this 
inquiry entitled him to an instruction on parole eligibility. We have 
repeatedly held that, as to crimes committed prior to 1 October 1994, 
evidence with respect to parole eligibility is not relevant in a capital 
sentencing proceeding. State v. Green, 336 N.C. 142, 443 S.E.2d 14, 
cert. denied, 513 U.S. 1046, 180 L. Ed. 2d 547 (1994). After careful 
review of the record, we conclude that the prosecutor’s inquiry did 
not raise the issue of defendant’s eligibility for parole in the event the 
jury recommended a sentence of life imprisonment. Accordingly, 
defendant was not entitled to an instruction on parole eligibility. This 
assignment of error is overruled. 


In his next assignment of error, defendant contends that the trial 
court erred by overruling defendant’s objections to various argu- 
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ments made by the prosecutor during his sentencing proceeding clos- 
ing argument and by failing to intervene ex mero motu with an addi- 
tional argument. 


As a general proposition, counsel is allowed wide latitude in 
the jury argument during the capital sentencing proceeding. State 
v. Soyars, 332 N.C. 47, 418 S.E.2d 480 (1992). Counsel is permit- 
ted to argue the facts which have been presented, as well as rea- 
sonable inferences which can be drawn therefrom. State v. 
Williams, 317 N.C. 474, 346 S.E.2d 405 (1986). In order for a 
defendant to receive a new sentencing proceeding, the prosecu- 
tor’s comments must have “so infected the trial with unfairness 
as to make the resulting conviction a denial of due process.” 
Darden v. Wainwright, 477 U.S. 168, 181, 91 L. Ed. 2d 144, 157 
(1986). 


State v. McCollum, 334 N.C. 208, 223-24, 433 $.E.2d 144, 152 (1993), 
cert. denied, 512 U.S, 1254, 129 L. Ed. 2d 895 (1994). 


[16] Defendant argues that the following argument improperly put 
the jurors in the place of the victim: 


Put yourselves back on that 19th day of April of 1992, in that back 
bedroom, a little old red night light on, and Jo-Jo in a little daybed 
with her three year old brother, in the middle of the night. Just 
put yourself in her shoes—- 


{DEFENSE COUNSEL]: Objection, Your Honor. 
THE CourRT: Overruled. 
({The prosecutor] continues) 


—-for just a minute. Put yourselves, for just a minute, put 
yourselves where she was. And you're in that little daybed in the 
middle of the night and for some reason you wake up and you sit 
up in bed. Something had startled you or something and you had 
sat up and there is [defendant] and he pushes you down on. the 
bed, covers your little face with a pillow, starts to suffocate you, 
smother you, and rape you. And you're twisting and turning and 
gasping for breath, and he continues and he continues and he 
continues. And not only are you gasping for breath, your legs are 
spread apart and he’s pushing his penis into you. A seven year old 
child. And it goes on and it goes on and it goes on until you're 
unconscious. 
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“An argument ‘asking the jurors to put themselves in place of the 
victims will not be condoned....’” Jd. at 224, 433 S.E.2d at 152 (quot- 
ing United States v. Pichnarcik, 427 F.2d 1290, 1292 (9th Cir. 1970)). 
The portion of the prosecutor’s argument asking the jurors to put 
themselves in the position of the victim was improper. Accordingly, 
we must decide whether this portion of the prosecutor’s closing argu- 
ment denied defendant due process. Id. 


In McCollum we concluded that the defendant’s due process 
rights had not been violated where (i) the prosecutor’s arguments did 
not manipulate or misstate the evidence, (ii) the prosecutor’s argu- 
ments did not implicate the defendant’s right to counsel or right to 
remain silent, (iii) the trial court instructed the jury to make its deci- 
sion on the basis of the evidence alone and that the arguments of 
counsel were not evidence, and (iv) the weight of the evidence sup- 
porting the aggravating circumstances was heavy. /d. In the present 
case the prosecutor’s argument did not manipulate or misstate the 
evidence. The argument did not implicate any specific rights of 
the accused, such as the right to counsel or the right to remain silent. 
The State’s evidence was overwhelming that defendant raped and 
smothered the victim, and the evidence strongly supported each of 
the aggravating circumstances found by the jury. On this record we 
conclude that it is not likely that the jury’s decision was influenced by 
the portion of the prosecutor’s argument asking the jurors to put 
themselves in the position of the victim. Therefore, the prosecutor’s 
argument did not deny defendant due process. 


[17] Defendant next argues, citing Williams, 317 N.C. 474, 346 S.E.2d 
405, that the court erred by overruling his objection to a portion of 
the prosecutor’s argument suggesting that defendant killed the victim 
to prevent her from testifying against him. Defendant argues that 
there was no evidence to support this argument. Even if we assume 
arguendo that this portion of the prosecutor’s argument was 
improper, we conclude that it did not violate his right to due process. 
In light of the overwhelming evidence showing defendant’s guilt and 
supporting the imposition of the death penalty, it is unlikely that this 
portion of the prosecutor’s argument influenced the jury’s sentencing 
recommendation. 


[18] Defendant next argues that the trial court erred by overruling 
his objections to the following argument: 


He’s just sorry. I’m going to tell you just like it is. Just basic 
right down tell you, the man is sorry. The word—to describe 
him as a man is an affront to all of us. 
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[DEFENSE COUNSEL]: Objection, improper argument. 
THE CourT: Overruled. 
((The prosecutor] continues) 


I wish I could say what he really is, but the rules of this court 
prevent me from saying it. 


[DEFENSE COUNSEL]: Objection, Your Honor. 
THE CourRT: Overruled. 
((The prosecutor] continues) 


But you know in your heart of hearts, you know how sorry he 
iS... 


We have stated “that we do not sanction comparisons of criminal 
defendants to members of the animal kingdom.” State v. Richardson, 
342 N.C. 772, 793, 467 S.E.2d 685, 697, cert. denied, —— U.S. —, 136 
L. Ed. 2d 160 (1996); accord State v. Hamlet, 312 N.C. 162, 173, 321 
S.E.2d 837, 845 (1984). By making the argument at issue, the prose- 
cutor did not call defendant an “animal” or refer to him by any other 
disparaging term. The remarks at issue were isolated, and we con- 
clude that the trial court did not err by overruling defendant’s objec- 
tion to them. 


[19] Defendant next argues that the trial court erred by failing to 
intervene ex mero motu in the following argument: 


“A capital felony was committed while the defendant was under 
the influence of mental or emotional disturbance.” Well, you 
know, they used to call that just plain mean. He’s just plain mean. 
They can’t even find the category to put it in, So they call it an 
emotional or mental disturbance. 


Defendant did not object to this argument at trial. Therefore, this 
argument is reviewable only to determine whether it was so grossly 
improper that the trial court erred by failing to intervene ex mero 
motu to correct any error. State v. Gregory, 340 N.C. 365, 424, 459 
S.E.2d 638, 672 (1995), cert. denied, —— U.S. —-, 134 L. Ed. 2d 478 
(1996). In context it is apparent that the prosecutor was not attempt- 
ing, as defendant argues, to define the mental or emotional disturb- 
ance mitigating circumstance. Rather, the prosecutor was arguing 
that the evidence supported the conclusion that defendant was mean 
rather than mentally disturbed. We conclude that this argument falls 
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within the wide latitude generally afforded counsel during closing 
argument and that it was not so grossly improper as to require ex 
mero motu intervention by the trial court. This assignment of error is 
overruled. 


{20] Next, defendant argues that the trial court committed plain 
error by failing to give the jury a limiting instruction informing it not 
to consider the rape when determining whether the especially 
heinous, atrocious, or cruel aggravating circumstance existed. The 
trial court submitted to the jury the aggravating circumstances 
that the murder was committed while defendant was engaged in 
the commission of or an attempt to commit first-degree rape, 
N.C.G.S. § 15A-2000(e)(5), and that the murder was especially 
heinous, atrocious, or cruel, N.C.G.S. § 15A-2000(e)(9). Defendant 
concedes that the evidence was sufficient to permit the jury to find 
the existence of both circumstances. He argues only that the trial 
court erred by permitting the jury to consider evidence showing that 
defendant raped the victim as support for both circumstances. 
Defendant did not object to the instruction given by the court or 
request a limiting instruction. Accordingly, our review is limited to 
determining whether the court’s instructions constituted plain error. 


“In order to rise to the level of plain error, the error in the trial 
court’s instructions must be so fundamental that (i) absent the error, 
the jury would have reached a different verdict; or (ii) the error 
would constitute a miscarriage of justice if not corrected.” State v. 
White, 340 N.C. 264, 299, 457 S.E.2d 841, 862, cert. denied, —~ US. 
—, 133 L. Ed. 2d 486 (1995); accord State v. Collins, 334 N.C. 54, 62, 
431 S.E.2d 188, 193 (1993). We have previously concluded that a trial 
court did not commit plain error by failing to instruct the jury that 
evidence that the defendant raped and sexually assaulted the victim 
should not be considered in finding the especially heinous, atrocious, 
or cruel circumstance. State v. Moseley, 338 N.C. 1, 56, 449 S.E.2d 
412, 445 (1994), cert. denied, — U.S. —, 131 L. Ed. 2d 738 (1995). 


The evidence at trial established that defendant raped the seven- 
year-old victim while he smothered her with a pillow. The medical 
examiner testified that it would have taken ten to twenty minutes for 
the victim to die and that the victim would have been conscious for 
three to seven minutes during this period. The victim shared a room 
with her grandmother and her three-year-old brother, and defendant 
apparently raped and smothered the victim while they were present 
and while the victim’s brother watched. On this record we conclude 
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that any error in failing to limit the jury’s consideration of the evi- 
dence did not rise to the level of plain error. See 7d. Accordingly, this 
assignment of error is overruled. 


[21] Defendant next contends that the trial court erred by denying 
defendant’s request to address the jury prior to sentencing. 
Defendant concedes that we have held that a defendant does not have 
a constitutional, statutory, or common law right to make unsworn 
statements of fact to the jury at the conclusion of a capital sentenc- 
ing proceeding. Green, 336 N.C. 142, 443 S.E.2d 14. We decline to 
reconsider our prior holding on this issue. This assignment of error is 
overruled. 


PRESERVATION ISSUES 


Defendant brings forth eight additional issues for this Court’s 
review. In his brief defendant candidly concedes that these issues 
have previously been decided by this Court adversely to his posi- 
tion. Nevertheless, defendant asks us to reevaluate these prior deci- 
sions. Having considered defendant’s arguments, we are not per- 
suaded to abandon our prior holdings. These assignments of error are 
overruled. 


PROPORTIONALITY 


Having found defendant’s trial and capital sentencing proceeding 
to be free from prejudicial error, we must undertake our statutory 
duty to determine whether (i) the evidence supports the aggravating 
circumstances found by the jury; (ii) passion, prejudice, or any other 
arbitrary factor influenced the imposition of the death sentence; and 
(iii) the death sentence is “excessive or disproportionate to the 
penalty imposed in similar cases, considering both the crime and the 
defendant.” N.C.G.S. § 15A-2000(d)(2). 


Defendant was convicted of first-degree murder based on both 
felony murder and premeditation and deliberation. He was also con- 
victed of first-degree rape. The jury found all three of the aggravating 
circumstances submitted for its consideration: (1) defendant had 
been previously convicted of a felony involving the use or threat of 
violence to the person, N.C.G.S. § 15A-2000(e)(3); (ii) the murder 
was committed by defendant while defendant was engaged in the 
commission of or an attempt to commit first-degree rape, N.C.G.S. 
§ 15A-2000(e)(5); and Gii) the murder was especially heinous, atro- 
cious, or cruel, N.C.G.S. § 15A-2000(e)(9). The jury found the statu- 
tory mitigating circumstance that the capacity of defendant to appre- 


290 IN THE SUPREME COURT 


STATE v. PERKINS 
(345 N.C. 254 (1997)] 


ciate the criminality of his conduct or to conform his conduct to the 
requirements of the law was impaired, N.C.G.S. § 15A-2000(f)(6), and 
rejected the circumstance that the murder was committed while 
defendant was under the influence of mental or emotional disturb- 
ance, N.C.G.S. § 15A-2000(f)(2). 


[22] We have reviewed the evidence supporting each of the aggra- 
vating circumstances and conclude that the evidence supports each 
of them. We further conclude from our review of the record that 
the sentence of death was not imposed under the influence of 
passion, prejudice, or any other arbitrary factor. We must now de- © 
termine whether the sentence of death in this case is excessive or 
disproportionate. 


One purpose of proportionality review is “to eliminate the possi- 
bility that a person will be sentenced to die by the action of an aber- 
rant jury.” State v. Holden, 321 N.C. 125, 164-65, 362 S.E.2d 513, 537 
(1987), cert. denied, 486 U.S. 1061, 100 L. Ed. 2d 935 (1988). Another 
purpose is to guard “against the capricious or random imposition of 
the death penalty.” State v. Barfield, 298 N.C. 306, 354, 259 S.E.2d 
510, 544 (1979), cert. denied, 448 U.S. 907, 65 L. Ed. 2d 1137 (1980). 
We compare this case to others in the pool, which we defined in State 
v. Williams, 308 N.C. 47, 79-80, 301 S.E.2d 335, 355, cert. denied, 464 
U.S. 865, 78 L. Ed. 2d 177 (1983), and State v. Bacon, 337 N.C. 66, 
106-07, 446 S.E.2d 542, 563-64 (1994), cert. denied, —~— U.S. —, 130 
L. Ed. 2d 1083 (1995), that “are roughly similar with regard to the 
crime and the defendant.” State v. Lawson, 310 N.C. 632, 648, 314 
S.E.2d 4938, 503 (1984), cert. denied, 471 U.S. 1120, 86 L. Ed. 2d 267 
(1985). 


“In our proportionality review, it is proper to compare the present 
case with other cases in which this Court has concluded that the 
death penalty was disproportionate.” State v. Burke, 343 N.C. 129, 
162, 469 S.E.2d 901, 918, cert. denied, -— U.S. —_, 186 L. Ed. 2d 409 
(1996). This Court has determined that the sentence of death was dis- 
proportionate in seven cases. State v. Benson, 323 N.C. 318, 372 
S.E.2d 517; State v. Stokes, 319 N.C. 1, 352 S.E.2d 653 (1987); State v. 
Rogers, 316 N.C. 208, 341 S.E.2d 713 (1986), overruled on other 
grounds by State v. Vandiver, 321 N.C. 570, 364 S.E.2d 373 (1988); 
State v. Young, 312 N.C. 669, 325 S.E.2d 181 (1985); State v. Hill, 311 
N.C. 465, 319 S.E.2d 163 (1984); State v. Bondurant, 309 N.C. 674, 309 
S.E.2d 170 (1983); State v. Jackson, 309 N.C. 26, 305 S.E.2d 703 
(1983). We find the instant case distinguishable from each of these 
seven cases. 
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“None of the cases found disproportionate by this Court involved 
the murder of a child.” State v. Elliott, 344 N.C. 242, 288, 475 $.E.2d 
202, 224 (1996), cert. denied,— U.S. ——-, — L. Ed. 2d —-, 65 
U.S.L.W. 3598 (1997); see State v. Kandies, 342 N.C. 419, 455, 467 
S.E.2d 67, 87, cert. denied, —— U.S. —, 136 L. Ed. 2d 167 (1996); 
State v. Walls, 342 N.C. 1, 71, 463 S.E.2d 738, 776-77 (1995), cert. 
denied, —— U.S. —, 184 L. Ed. 2d 794 (1996). “Further, we have 
never found a death sentence disproportionate in a case involving a 
victim of first-degree murder who also was sexually assaulted.” 
Kandies, 342 N.C. at 455, 467 S.E.2d at 87; see State v. Payne, 337 
N.C. 505, 537, 448 S.E.2d 93, 112 (1994), cert. denied, —- U.S. , 131 
L. Ed. 2d 292 (1995). 


We conclude that this case is most analogous to cases in which 
this Court has held the death penalty not to be disproportionate. In 
Kandies the defendant was found guilty of murdering the four-year- 
old daughter of his fiancée. In upholding the death penalty, we 
emphasized that the defendant was found guilty on the bases of both 
the felony murder rule and premeditation and deliberation; that the 
jury found the murder to be especially heinous, atrocious, or cruel; 
that the victim knew and trusted the defendant; that the murder 
occurred during the commission of a sexual assault; and that the vic- 
tim suffered great physical pain in that she was brutally beaten, stran- 
gled, and raped. Kandies, 342 N.C. at 454, 467 S.E.2d at 87. In Elliott 
we upheld the death penalty where the defendant had assumed a 
parental role in caring for the young victim; the defendant had bru- 
tally beaten the victim; the defendant was convicted of first-degree 
murder on the basis of premeditation and deliberation; and the jury 
found the sole aggravating circumstance that the murder was espe- 
cially heinous, atrocious, or cruel. 344 N.C. at 289-90, 475 S.E.2d at 
225; see also State v. Burr, 341 N.C. 263, 461 S.E.2d 602 (1995), cert. 
denied, —— U.S. —,, 184 L. Ed. 2d 526 (1996). 


In the present case defendant was found guilty on the bases of 
both the felony murder rule and premeditation and deliberation; 
defendant had been dating the victim’s grandmother for two months 
at the time of the killing; the seven-year-old victim and her little 
brother lived with their grandmother, slept in their grandmother's 
bedroom, and knew defendant; the murder occurred during the 
commission of a rape; and the jury found the especially heinous, 
atrocious, or cruel aggravating circumstance. After comparing this 
case to similar cases in the pool used for proportionality review, 
we conclude that defendant’s death sentence is not excessive or 
disproportionate. 
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We hold that defendant received a fair trial and capital sentenc- 
ing hearing free from prejudicial error. Comparing defendant’s case 
to similar cases in which the death penalty was imposed and consid- 
ering both the crime and defendant, we cannot hold as a matter of 
law that the death penalty was disproportionate or excessive. 


NO ERROR. 


Justice WEBB dissenting. 


I dissent. I believe it was error to excuse prospective juror 
William E. Jackson for cause. Mr. Jackson was excused based on the 
following colloquy: 


THE CourT: Please listen very carefully, Mr. Jackson, to the 
following questions. Consider your responses carefully before 
you respond. If you are selected to serve as a juror in this case, 
can and will you follow the law as it will be explained to you by 
the Court in deciding whether the defendant is guilty or not guilty 
of first-degree murder or of any other lesser offense? 


JUROR: Yes, Sir. 


THE Court: If you are satisfied beyond a reasonable doubt 
of those things necessary to constitute first-degree murder, can 
and will you vote to return a verdict of guilty of first-degree 
murder even though you know that death is one of the possible 
penalties? 


JUROR: Yes, Sir. 


THE CourT: Considering your personal beliefs ... about the 
death penalty, please state for me whether you would be able or 
unable to vote for a recommendation of the death penalty even 
though you are satisfied beyond a reasonable doubt of the three 
things required by law concerning the aggravating and mitigating 
circumstances previously mentioned. 


JUROR: I don’t know whether I could vote on the death 
penalty. 


THE CourT: Is that response an able or unable response, sir? 


JUROR: Unable to respond to that. 
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THE Court: Unable. Thank you. 


Mr. Staten—Jackson, excuse me. If the defendant is con- 
victed of first-degree murder, can and will you follow the law of 
North Carolina as to the sentence recommendation to be made by 
the jury as the Court will explain it? 


JUROR: Yes, Sir. 


The majority, relying on Morgan v. Illinois, 504 U.S. 719, 734-35, 119 
L. Ed. 2d 492, 506 (1992), says “general ‘follow the law’ questions are 
not sufficient to ‘detect those jurors with views preventing or sub- 
stantially impairing their duties in accordance with their instructions 
and oath.’ ” I submit that in the context of the colloquy in this case, 
the questions to Mr. Jackson were far more than general follow the 
law questions. 


Mr. Jackson was asked questions concerning the death penalty. 
He said that he would return a verdict of guilty of first-degree murder 
if he was satisfied beyond a reasonable doubt of those things neces- 
sary to constitute first-degree murder although he knew death would 
be a possible penalty. He then said he was unable to respond to a 
question as to his ability to vote for the death penalty if he was satis- 
fied beyond a reasonable doubt of those things which require the 
death penalty. The court then asked Mr. Jackson whether he could 
follow the law as to the sentence recommendation if the defendant 
were found guilty of first-degree murder. Mr. Jackson said, “Yes, sir.” 


The last question asked Mr. Jackson was not a general “follow the 
law” question. It was a specific “follow the law” question directed at 
his ability to vote for the death penalty. Mr. Jackson had been told 
that there would be a trial to determine guilt and then a proceeding 
to determine whether the penalty would be death. He had to know 
when questioned about the sentencing proceeding that he was being 
asked whether he could vote for the death penalty, and he said that 
he could do so. 


It appears to me that Mr. Jackson gave an ambiguous answer 
when he said he was unable to respond to the question about his abil- 
ity to impose the death penalty. He then answered “Yes” with no 
ambiguity when he was asked a question which could only be inter- 
preted as asking him whether he would vote for the death penalty if 
it was required by law. I believe it was error to excuse Mr. Jackson on 
this showing. 
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I vote for a new sentencing proceeding. State v. Rannels, 333 
N.C. 644, 655, 430 S.E.2d 254, 260 (1993). 


Justice FRYE joins in this dissenting opinion. 


STATE OF NORTH CAROLINA v. DARRELL CHRISTOPHER WOODS 


No. 228A95 
(Filed 10 February 1997) 


1. Criminal Law § 460 (NCI4th Rev.)— capital sentencing— 
prosecutor’s argument—absence of acknowledgement of 
wrongdoing—not a comment on failure to testify 


There was no error in a capital sentencing hearing where 
defendant contended that the prosecutor improperly commented 
on his decision not to testify where defendant gave at least two 
different accounts of his involvement to law enforcement offi- 
cials within two days of the murder. In context, the prosecutor’s 
comment was not directed to defendant’s failure to testify, but 
was an effort to convince the jury that there was no evidence 
of an acknowledgement of wrongdoing within two days of the 
murder. The prosecutor’s argument here was not reasonably 
comparable to arguments which have been held to be improper 
comments on a defendant’s failure to testify. 


Am Jur 2d, Trial §§ 577-582. 


Supreme Court’s views as to what comments by prose- 
cuting attorney violate accused’s privilege against self- 
incrimination under Federal Constitution’s Fifth Amend- 
ment. 99 L. Ed. 2d 926. 


2. Criminal Law § 467 (NCI4th Rev.)— capital sentencing— 
forcible entry into victim’s apartment—prosecutor’s argu- 
ment—permissible inference 


There was no error in closing arguments in a capital sentenc- 
ing hearing where defendant contended that there was no evi- 
dence to support the State’s argument that defendant had forced 
entry into the victim’s apartment, but there was sufficient evi- 
dence from which a juror could find that defendant either forced 
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his way into the victim’s apartment or used some pretext or 
threat of harm to gain entry. The prosecutor’s argument was a 
reasonable inference to be drawn from the evidence. 


Am Jur 2d, Trial § 632. 


. Criminal Law § 460 (NCI4th Rev.)— capital sentenc- 
ing—prosecutor’s argument—memory of victim’s infant 
daughter 


There was no error in a capital sentencing proceeding where 
the prosecutor argued that the victim’s 14-month-old daughter, 
who witnessed her mother’s murder, would find out about the 
murder from the public record or a flashback. In view of the hold- 
ing in State v. Reeves, 337 N.C. 700, and the evidence suggesting 
that the infant was painfully aware of what was happening to her 
mother, the prosecutor did not engage in improper argument. 


Am Jur 2d, Trial § 632. 


. Criminal Law § 453 (NCI4th Rev.)— capital sentencing— 
prosecutor’s argument—victim’s family 


The prosecutor’s closing argument in a capital sentencing 
proceeding was not so grossly improper as to require interven- 
tion ex mero motu where defendant contended that the argument 
improperly suggested that the Jury would be accountable to the 
victim’s family. The argument was a plea for the jury to give seri- 
ous consideration to the victim’s death and the unique loss to her 
family; these types of arguments have been held not improper. 


Am Jur 2d, Trial §§ 664-667. 


Propriety and prejudicial effect of prosecutor’s 
remarks as to victim’s age, family circumstances, or the 
like. 50 ALR3d 8. 


. Evidence and Witnesses § 2954 (NCI4th)— capital sen- 
tencing—cross-examination of defense mental health 
expert about fees 

There was no abuse of discretion in a capital sentencing pro- 
ceeding where the prosecutor cross-examined the defense men- 
tal health expert about his fees. Defendant did not make a show- 
ing that the cross-examination had an improper influence on the 
jury. 

Am Jur 2d, Trial § 695; Witnesses § 888. 
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Cross-examination of expert witness as to fees, com- 
pensation, and the like. 33 ALR2d 1170. 


. Criminal Law § 447 (NCI4th Rev.)— capital sentencing— 


prosecutor’s argument—defense mental health diagnosis 


There was no error in a capital sentencing proceeding where 
defendant contended that the prosecutor’s argument as to the 
defense mental health expert’s testimony distorted the evidence 
regarding the diagnosis of schizoid personality disorder and led 
the jury to infer that the witness did not know much about his 
business. The prosecutor was attempting to show that the char- 
acteristics of schizoid personality disorder are not that unusual 
and are likely to be exhibited by any number of people; his argu- 
ment was supported by the evidence and was entirely appropri- 
ate to support the State’s position that the jury should not find the 
mental or emotional disturbance mitigating circumstance. 


Am Jur 2d, Trial §§ 609, 611. 


Supreme Court’s views as to what courtroom state- 
ments made by prosecuting attorney during criminal trial 
violate due process or constitute denial of fair trial. 40 
L. Ed. 2d 886. 


. Criminal Law § 471 (NCI4th Rev.)— capital sentencing— 


prosecutor’s argument—defense mental health tests— 
underscoring of weaknesses 


The prosecutor's argument in a capital sentencing proceeding 
was proper and supported by the evidence where defendant con- 
tended that the prosecutor had suggested that “the house and 
tree and person test” was the sole basis of the defense mental 
health expert’s opinion, but a review of the evidence demon- 
strates that the prosecutor referred to other tests during cross- 
examination. The prosecutor is free to underscore during closing 
argument those points of defendant’s case which he or she per- 
ceives as weak. 


Am Jur 2d, Trial § 611. 


Criminal Law § 447 (NCI4th Rev.)— capital sentencing— 
prosecutor’s argument—nonstatutory mitigating circum- 
stance—drug dependence 

There was no gross impropriety requiring intervention ex 
mero motu in a capital sentencing hearing where the prosecutor 
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legitimately made the point that while defendant denied using 
cocaine and defense witnesses who knew defendant all denied 
any knowledge of drug use by defendant, the defense mental 
health expert found him to be a cocaine addict. The State was 
entitled to point out the absence of evidence to support the non- 
statutory mitigating circumstance of drug dependence and to 
challenge the credibility of the expert’s opinion. 


Am Jur 2d, Evidence § 1443; Witnesses § 1032. 


. Criminal Law § 444 (NCI4th Rev.)— capital sentencing— 


prosecutor’s argument—defendant as “thing”—no error 


There was no error in a capital sentencing proceeding where 
the prosecutor in his argument referred to defendant as a “thing.” 
While the prosecutor’s choice of language is not condoned, the 
argument can reasonably be characterized as urging the jury to 
recognize the especially cruel nature of this murder. 


Am Jur 2d, Trial § 681. 


Negative characterization or description of defendant, 
by prosecutor during summation of criminal trial, as 
ground for reversal, new trial, or mistrial—modern cases. 
88 ALR4th 8. 


Evidence and Witnesses § 2797 (NCI4th)— capital sen- 
tencing—cross-examination—defense mental health 
expert—defendant not called liar 


The trial court did not err in a capital sentencing proceeding 
where defendant contended that the prosecutor improperly 
called him a liar during cross-examination of the defense mental 
health expert. The prosecutor did not call defendant a liar, but 
rather asked a meaningful question about the significance of test 
results that were the basis for an expert opinion. 


Am Jur 2d, Trial §§ 499, 500; Witnesses §§ 743, 746, '750. 


Criminal Law § 446 (NCI4th Rev.)— capital sentencing— 
defense witnesses—prosecutor’s argument 

There was no error in a capital sentencing hearing where 
defendant contended that the prosecutor in his closing argument 
expressed his opinion that defendant's mother, his sisters, and 
another witness (who all testified to defendant’s stepfather’s 
absence during most of defendant’s childhood and adolescence) 
were liars. The prosecutor was arguing to the jury that it should 
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not find the submitted circumstance that defendant grew up with- 
out a father figure during his formative years. Defendant’s mother 
testified that defendant never knew his natural father and that 
she married his stepfather when defendant was an infant and it 
was thus reasonable to infer that defendant’s biological father 
might still be alive. Moreover, the trial court sustained the objec- 
tion to the extent that the prosecutor’s comment was not sup- 
ported by the evidence. 


Am Jur 2d, Trial §§ 692, 693. 


Propriety and prejudicial effect of counsel’s negative 
characterization or description of witness during summa- 
tion of criminal] trial—modern cases. 88 ALR4th 209. 


Criminal Law § 467 (NCI4th Rev.)— capital sentencing— 
prosecutor’s argument—victim’s final words—inference 
from evidence 


A portion of the prosecutor’s closing argument in a capital 
sentencing proceeding was not so inflammatory and unsupported 
by the evidence as to require intervention ex mero motu where 
the prosecutor cast the victim’s final words as having been spo- 
ken to her daughter. Although the prosecutor’s argument touched 
upon facts not specifically testified to, it was reasonable to infer 
from the evidence that the victim's last words would have been to 
express her love for her child. Assuming error, it was not so 
grossly improper as to require intervention ex mero motu. 


Am Jur 2d, Trial §§ 632, 649, 664-667. 


Propriety and prejudicial effect of prosecutor’s 
remarks as to victim’s age, family circumstances, or the 
like. 50 ALR3d 8. 


Criminal Law § 456 (NCI4th Rev.)— capital sentencing— 
prosecutor’s argument—general fear of crime 


The prosecutor in a capital sentencing proceeding did not 
make an improper argument based on the general public’s fear of 
violent crime and on the jurors’ own fears of violent crimes 
where the prosecutor held up a picture of the exterior of the vic- 
tim’s apartment building and argued that, of all the pictures, that 
one was the most grotesque because “she was where we ail think 
we can go and be safe,” continued to argue the sanctity of the 
home, and ended with “and that’s why this is grotesque, cause it 
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tells each and every one of you you are safe nowhere now. You're 
safe nowhere.” The prosecutor's argument was within the wide 
latitude afforded counsel in hotly contested cases, was amply 
supported by the evidence, and the trial court did not err by fail- 
ing to intervene ex mero motu. 


Am Jur 2d, Trial § 654. 


Criminal Law § 460 (NCI]4th Rev.)— capital sentencing— 
prosecutor’s argument—State held to a higher burden 


There was no prejudicial error in a capital sentencing 
proceeding where defendant contended that the prosecutor 
improperly argued that the State was disadvantaged by the law 
governing capital sentencing. The prosecutor’s argument empha- 
sized that the jury must hold the State to a higher burden than it 
holds defendant and the jury found two statutory mitigating cir- 
cumstances as well as two nonstatutory mitigating circum- 
stances. The argument concerning stacked rules was not so 
grossly improper as to require intervention ev mero motu. 


Am Jur 2d, Trial §§ 625, 632-639. 


Criminal Law § 461 (NCI4th Rev.)— capital sentencing— 
prosecutor’s argument—what life sentence would be like— 
deterrent value of death 


There was no error in a capital sentencing proceeding where 
the prosecutor made several arguments, to which defendant did 
not except, referring to what a life sentence would be like and 
stating that it would not be adequate to deter other murders. 
Defendant's general deterrence argument has previously been 
rejected, and the argument about the conditions of life in prison 
emphasized the State’s position that defendant deserved death 
rather than a comfortable life in prison. 


Am Jur 2d, Trial §§ 609 et seq. 


Propriety and prejudicial effect of prosecutor’s argu- 
ment to jury indicating that he has additional evidence of 
defendant’s guilt which he did not deem necessary to pre- 
sent. 90 ALR3d 646. 


Criminal Law § 480 (NCI4th Rev.)— capital sentencing— 
prosecutor’s argument—cumulative effect—not prejudicial 


The cumulative effect of the arguments of the prosecutor in a 
capital sentencing hearing did not create prejudicial error where 
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the comments did not so infect the trial with unfairness as to 
make the result a denial of due process and did not stray so far 
from the bounds of propriety as to impede the defendant’s right 
to a fair trial. 


Am Jur 2d, Trial § 1613. 


Jury § 229 (NCI4th)— capital murder—jury selection— 
ambivalent answers about death penalty 


The trial court properly excused a prospective juror for cause 
from a capital first-degree murder prosecution where defendant 
contended that the juror was fit to serve because he stated at one 
point that he would apply the law as it was given to him, but, after 
receiving ambivalent responses, the trial court questioned the 
juror and excused him for cause. 


Am Jur 2d, Trial §§ 1693 et seq. 


Propriety and effect of asking prospective jurors hypo- 
thetical questions, on voir dire, as to how they would 
decide issues of case. 99 ALR2d 7. 


Criminal Law § 1348 (NCI4th Rev.)— capital sentencing— 
life without parole—not submitted—crime committed 
prior to 1 October 1996 


The trial court did not err in a capital sentencing hearing by 
denying defendant’s motion to allow the jury to consider life 
without parole as a sentencing option. The legislature intended 
for N.C.G.S. § 15A-2002 to become effective 1 October 1994 
and to be applied prospectively; this crime occurred on 1 April 
1994. 


Am Jur 2d, Criminal Law §§ 598 et seq. 


Propriety of imposition of death sentence by state 
court following jury’s recommendation of life imprison- 
ment or lesser sentence. 8 ALR4th 1028. 


Supreme Court’s views on constitutionality of death 
penalty and procedures under which it is imposed or car- 
ried out. 90 L. Ed. 2d 1001. 


Criminal Law § 1402 (NCI4th Rev. )— death sentence—not 
disproportionate 


A death sentence was proportionate where the record sup- 
ported the jury’s findings of aggravating circumstances, the sen- 
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tence was not entered under the influence of passion, prejudice, 
or other arbitrary consideration, and the sentence is not exces- 
sive or disproportionate to the penalty imposed in similar cases, 
considering both the crime and the defendant. Defendant 
inflicted wounds on the victim consistent with torture before 
leaving her to bleed to death, the victim was murdered a few feet 
from where her infant daughter sat, and the victim was bound, 
gagged, cut, stabbed, and burned and would have suffered 
tremendously before dying. We can imagine the helplessness and 
terror the victim must have felt as she endured the torture, know- 
ing that she was going to die, leaving her fourteen month old 
child in the hands of her killer. 


Am Jur 2d, Criminal Law §§ 609 et seq. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 
ment imposing a sentence of death entered by DeRamus, J., on 
22 May 1995 in Superior Court, Forsyth County. Heard in the Supreme 
Court on 14 November 1996. 


Michael F Easley, Attorney General, by Gail EF. Weis, Assistant 
Attorney General, for the State. 


Malcolm Ray Hunter, Jr., Appellate Defender, by Staples 
Hughes, Assistant Appellate Defender, for defendant-appellant. 


MITCHELL, Chief Justice. 


Defendant Darrel Christopher Woods was indicted on 17 January 
1995 for the first-degree murder of Trae Devon Gibson. Prior to selec- 
tion of the jury, defendant entered a plea of guilty to first-degree 
murder. After a separate capital sentencing proceeding, the Jury rec- 
ommended a sentence of death, and the trial court sentenced defend- 
ant accordingly. 


The State’s evidence tended to show inter alia that on 2 April 
1994, Steven Carter, boyfriend of the victim and father of their child, 
left their apartment on Brownsboro Road at about 7:45 a.m. to go to 
work. Carter testified that he met defendant outside the apartment in 
the parking lot. Defendant asked Carter if he could borrow a screw- 
driver to remove a radio from a car, and Carter brought defendant 
one from the apartment. In about five minutes, defendant returned 
the screwdriver, explaining that it was the wrong type. Carter then 
drove to work. 
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Casey Greene, a friend of defendant’s, testified that at around 
8:00 a.m. on 2 April 1994, he saw defendant borrow a screwdriver to 
get the radio out of a white car outside the apartments on 
Brownsboro Road. Mr. Greene left the area at around 9:00 a.m., and 
when he returned, at around noon, he saw defendant again in front of 
the apartments. They spoke for about five minutes, and Greene left to 
go to his girlfriend’s house across the street. He did not see defend- 
ant again. 


Shawn Ratliff, a neighbor of Carter and Gibson’s, who had gone 
to high school with defendant, testified that he was leaving his apart- 
ment at around 9:00 a.m. and saw defendant. Ratliff told defendant he 
was going to run an errand and would be right back. When Ratliff 
returned at about 10:00 a.m., he saw defendant with Greene, standing 
in front of the stairwell near Carter and Gibson’s apartment. Trae 
Gibson was standing in her doorway talking to a man in a black car 
whom Ratliff did not know. Defendant told Ratliff that he was going 
to try to make some money and showed Ratliff two pieces of crack 
cocaine. Ratliff asked defendant if he needed money, and defendant 
told him no. Ratliff left and did not see defendant again. 


Randy Lee Webster, Gibson’s cousin, testified that he saw her 
between 9:30 and 10:00 a.m. in her burgundy Toyota MR-2, with her 
baby Yo Yo, on her way to the laundromat. At about 11:00 a.m., he saw 
her again at home. She stood in the doorway of her apartment talking 
to Webster, who was in his black Talon automobile. While Webster 
was there, defendant approached the car and said he was trying to 
raise money for a hotel room. Webster saw no conversation take 
place between defendant and Gibson. Webster told Gibson he would 
see her later and left. He never saw Gibson again. 


At 3:00 p.m., Carter arrived at home and noticed that Gibson’s 
Toyota was not in the parking lot. He spoke with a neighbor for about 
thirty minutes before walking into the apartment. The apartment was 
unlocked, which was unusual. When Carter entered, he saw that it 
had been ransacked. Carter went to the bedroom and found Gibson’s 
naked body lying on the floor. She was bound and gagged and had 
been cut and stabbed. Carter ran out of the apartment screaming for 
his neighbor, Shawn Ratliff, to call 911. Tammy May, who was dating 
Carter’s brother and who had spent a lot of time with Carter, Gibson, 
and their daughter Yo Yo, was present and saw Steve Carter come 
running out of his apartment. May’s immediate concern was the baby, 
and she ran into the apartment, where she saw Gibson’s body. The 
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baby was lying on the bed, a few feet away from her mother’s body. 
She was not moving. May lifted Yo Yo’s head and saw that her eyes 
were swollen and red as though she had cried herself to sleep. May 
had kept Yo Yo on the weekends before and had never seen her eyes 
look Jike that. As Carter was too hysterical to take care of the baby, 
May held her until Gibson’s parents arrived. 


Officer Chris Bullard of the Winston-Salem Police Department 
was the first officer to arrive at the crime scene. He testified that 
there was no sign of forced entry into the apartment. Dr. Donald 
Jason, who performed the autopsy on Gibson’s body, testified that 
there were twenty stab wounds to the neck; eight incise wounds to 
the neck; five stab wounds to the midchest; and burns on the lower 
back, right buttock, and left upper thigh. The burns were consistent 
with having been inflicted by a curling iron. The incise wounds 
appeared to have been made in order to cut the skin off the neck, con- 
sistent with torture. Trae Gibson bled to death; the stabbings would 
have caused her great pain and suffering. Dr. Jason testified that 
death would have occurred in fifteen to thirty minutes. 


Officer Mark Triplett of the Hickory Police Department got a call 
regarding a car matching the description of Gibson’s car. Triplett and 
two other officers chased and stopped the car and found a man 
named J.D. Williams in the car by himself. Williams told Officer 
Triplett the whereabouts of the person who gave him the car. He did 
not know the person’s name, but identified defendant from a photo- 
graphic array. When defendant was arrested at 5:00 a.m. on 3 April 
1994, he was wearing orange pants stained with blood that was later 
found to match the victim's blood. 


By his first assignment of error, defendant contends that the pros- 
ecutor engaged in overly zealous conduct in closing argument and 
during the presentation of evidence and that this deprived defendant 
of a fair capital sentencing proceeding. Defendant cites eight 
instances in which he contends the prosecutor engaged in overzeal- 
ous conduct that prejudiced him in this case. We address each 
instance in turn. 


[1] First, defendant argues that the prosecutor improperly com- 
mented on defendant’s decision not to testify during trial. Regarding 
the submitted nonstatutory mitigating circumstance that defendant 
had acknowledged wrongdoing within two days of the commission of 
the murder, the prosecutor argued as follows: 
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Of course, after this terrible accident where he nicked her 
one time with the knife, he freaked out and he drove to Hickory. 
That’s his acknowledgment of wrong doing. Have you heard one 
word in this trial about any remorse this man has shown at any 
time? None. Have you ever said you're sorry? 


Defendant contends that this comment violated his Fifth Amend- 
ment right against compelled self-incrimination as well as his rights 
under Article I, Section 23 of the North Carolina Constitution. We 
disagree. 


Any reference by the State regarding a defendant’s failure to tes- 
tify violates an accused's constitutional right to remain silent. Griffin 
v. California, 380 U.S. 609, 14 L. Ed. 2d 106 (1965). However, in this 
case, the prosecutor made no such reference. After reviewing the 
context in which the prosecutor’s comment was made, we conclude 
that the comment was not directed to defendant’s failure to testify, 
but was an effort to convince the jury that there was no evidence 
of an acknowledgement of wrongdoing by defendant within two 
days of the murder which would support the submitted mitigating 
circumstance. 


Defendant gave at least two different accounts of his involvement 
in the incident to law enforcement officials within two days of the 
murder. In his first statement, given on 3 April 1994, the day after the 
murder, defendant stated that he found Gibson’s door open, went 
inside, and found her body bound and gagged. In his statement given 
on 4 April 1994, defendant stated that he had sex with Gibson; he 
picked up a knife, and when she came towards him, the knife “must 
have just went [sic] in her.” It was not until 26 January 1995, nearly 
ten months after the murder, that defendant confessed to stabbing 
Gibson. We conclude that the prosecutor’s comment is not reason- 
ably comparable to those arguments which we have held to be 
improper comments on a defendant’s failure to testify. See, e.g., State 
v. McCall, 286 N.C. 472, 212 S.E.2d 132 (1975); State v. Monk, 286 N.C. 
009, 212 S.E.2d 125 (1975). This argument is without merit. 


[2] Next, defendant contends that the State argued facts unsup- 
ported by the evidence. The first argument about which defendant 
complains occurred at the beginning of the State’s first argument: 


[PROSECUTOR]: Thank you, if the Court please. This is the way 
he found her. (holds picture up) A beautiful, twenty-four year old 
vibrant mother. I submit to you this is the way she appeared to 
this Defendant when he forced his way into her apartment— 
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At this point, defense counsel objected, and the trial court overruled 
the objection. Defendant contends that there was no evidence to sup- 
port the State’s argument that defendant forced his way into Gibson’s 
apartment. Defendant further argues that Officer Chris Bullard testi- 
fied that he saw no sign of forced entry into the apartment. Defendant 
contends that the trial court erred in overruling defendant’s objection 
to this argument. We disagree. 


A review of the evidence supports a reasonable inference that 
defendant forced his way into Gibson’s apartment. Steven Carter, the 
victim’s boyfriend who lived with the victim and their daughter, testi- 
fied that there were no knives in the apartment except for butter 
knives. This tends to establish that defendant entered the apartment 
armed with a sharp knife. Moreover, even if defendant did not 
forcibly break down the door to enter, he could still have been guilty 
of forcing his way into the apartment. Further, “a breaking may be 
actual or constructive.” State v. Young, 312 N.C. 669, 681, 325 S.E.2d 
181, 189 (1985). As we stated in Young, a constructive breaking 
occurs when entrance to the dwelling is accomplished through fraud, 
deception, or threatened violence. /d. Based on Carter's testimony, a 
reasonable juror could have inferred that the victim did not know 
defendant, that defendant had never been in her apartment before, 
and that defendant brought the knife into the apartment with him. 
Further, evidence tended to show that defendant had been hanging 
around the apartment and telling people he was in need of money. We 
conclude that there was sufficient evidence from which a reasonable 
juror could find that defendant either forced his way into the victim's 
apartment or used some pretext or threat of harm to gain entry. The 
prosecutor’s argument that defendant forced his way into the apart- 
ment was a reasonable inference to be drawn from the evidence. The 
trial court did not err in overruling defendant’s objection to this 
argument. 


[3] Defendant further contends that the prosecutor engaged in 
improper argument regarding the victim’s infant daughter, who wit- 
nessed her mother’s murder. The prosecutor argued that “Yo Yo” 
Gibson would find out about the murder either from the public 
record or from a flashback. The prosecutor made the following 
argument: 


Or, the other way she’s going to find out, is she’s going to be driv- 
ing along the highway and it’s going to hit her like that, she will 
have a flashback to that day, and she'll remember every— 
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[Defense Counsel]: Objection. 
[Prosecutor]:—every single stab wound— 
THE CourT: Overruled. 


[Prosecutor]: However she remembers it, she will find out 
about it. And when she does, she’s going to have the right to come 
up to each and every one of you and ask you one simple question, 
do you think that justice was done in this case? What will you tell 
her? 


Defendant first contends that there was no evidence to support the 
prosecutor’s contention that the victim’s child would remember what 
happened in a flashback. While we will not speculate about what the 
victim’s daughter might remember regarding her mother’s murder, a 
review of the State’s evidence indicates that there was evidence to 
show that the victim’s daughter witnessed her mother’s killing. The 
State’s evidence tended to show that when the toddler was found, a 
few feet away from her mother, her eyes were swollen and red, as 
though she had cried herself to sleep. Tammy May, a witness who had 
kept Yo Yo on weekends, testified that she had never seen the child’s 
eyes look like that. Moreover, defendant told Detective Rowe that at 
some point while he was “rubbing the knife blade all over [the vic- 
tim’s] body,” the baby somehow got defendant’s attention. Detective 
Rowe testified that defendant told him he “reached for the baby but 
then pulled away from the baby and decided he needed to get out of 
there.” We conclude that, based on this evidence, a juror reasonably 
could have inferred that the victim’s daughter not only witnessed her 
mother’s murder before her eyes, but was traumatized by that event. 
As to whether the child would later remember the murder, this Court 
addressed a similar argument in State v. Reeves, 337 N.C. 700, 448 
S.E.2d 802 (1994), cert. denied, —— U.S. , 131 L. Ed. 2d 860 (1995). 
In Reeves, the defendant entered the home of a woman he did not 
know and ordered her to send her two-and-a-half-year-old daughter 
from the room. The defendant then brutally cut and sexually 
assaulted the victim. Speaking of the victim’s child, who had wit- 
nessed the brutality, the prosecutor said, “she’ll probably begin to 
remember more of [the events]. [S]ome people think a child’s mind is 
like a piece of film. It records it and it develops it later.” Id. at 732, 
448 S.E.2d at 817. We stated in Reeves that “the prosecutor was argu- 
ing what he considered to be general knowledge, which he could do.” 
Id. In view of our holding in Reeves and the evidence in the present 
case suggesting that the infant was painfully aware of what was hap- 
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pening to her mother, we conclude that the prosecution did not 
engage in improper argument with regard to what the victim’s child 
might remember. 


[4] Defendant further argues that the second portion of the prose- 
cutor’s argument improperly suggested that the jury would be 
accountable to the victim’s family. As defendant did not object to this 
argument at trial, our review is limited to determining whether the 
argument was so grossly improper that the trial court erred by failing 
to intervene ex mero motu. We conclude that it did not. The prose- 
cutor’s argument was a plea for the jury to give serious consideration 
to the victim’s death and the unique loss to her family. We have pre- 
viously held that these types of arguments are not improper. See, é.g., 
State v. Brown, 320 N.C. 179, 202-03, 358 S.E.2d 1, 138 (prosecutor’s 
argument that jury should find defendant guilty in order to grant jus- 
tice to the victim’s family not reversible error), cert. denied, 484 U.S. 
970, 98 L. Ed. 2d 406 (1987); State v. Oliver, 309 N.C. 326, 360, 307 
S.E.2d 304, 326 (1983) (prosecutor’s argument regarding victim’s 
rights and reality of victim’s death not improper). This argument is 
without merit. 


The next instance of prosecutorial conduct about which defend- 
ant complains is the cross-examination of Dr. Charles Guyer, the 
defense mental health expert, and three prosecutorial arguments 
regarding Dr. Guyer’s opinions about defendant’s mental health. After 
carefully reviewing the transcript regarding this evidence, we con- 
clude that neither the cross-examination of Dr. Guyer nor the argu- 
ments made by the prosecution were improper. 


[5] Defendant first argues that the prosecutor improperly questioned 
Dr. Guyer regarding his fees. Defendant made no objection to the 
cross-examination and therefore must show plain error. Defendant 
has not done so. As we stated in State v. Carver, 286 N.C. 179, 209 
S.E.2d 785 (1974), the scope of cross-examination rests largely within 
the trial court’s discretion and is not ground for reversal unless the 
cross-examination is shown to have improperly influenced the ver- 
dict. We conclude that defendant has not made a showing that the 
cross-examination in the present case had an improper influence on 
the jury. This argument is without merit. 


[6] The first argument about which defendant complains referred to 
the mitigating circumstance that the murder was committed while 
defendant was under the influence of mental or emotional disturb- 
ance. The prosecutor made the following argument: 
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[PROSECUTOR]: And here’s what schizoid is, according to 
Dr. Guyer, you lack close friends, you’re indifferent to praise or 
criticism, and you’re emotionally cold, and that’s a schizoid. 


You know, I could go out there on the street and throw a 
rock and probably hit about three or four schizoid people this 
morning. | 


[DEFENSE COUNSEL]: Objection. 


THE CouRT: Sustained to the extent not supported by the 
evidence. 


[PROSECUTOR]: And Dr. Guyer, what a fine professional, here's 
Dr. Guyer’s research into [defendant], the house and tree and per- 
son test. 


[DEFENSE COUNSEL]: Objection. 


[PROSECUTOR]: He don’t talk to his mother, his friends, he 
don’t pick up the phone and call Dorothea Dix- 


THE Court: Overruled. 


[PROSECUTOR]:—he makes him draw a house, a person, a tree, 
and a family, and another person. He lacks close friends, that’s 
what he found. He lacks close friends from this drawing. 


And you heard his parade of friends come in here. He never 
lacked for close friends. And Dr. Guyer says these tests are the 
same over time, if you test them when he’s three years old, he 
lacks close friends, and same at twenty-six. 


Defendant first contends that this argument distorted the evi- 
dence regarding Dr. Guyer's diagnosis of schizoid personality disor- 
der and led the jury to infer that Dr. Guyer “did not know much about 
his business.” Defendant’s contention is misplaced. The prosecutor 
was attempting to show that the characteristics of schizoid personal- 
ity disorder are not that unusual and are likely to be exhibited by any 
number of people. We conclude that the prosecutor’s argument was 
supported by the evidence and was entirely appropriate to support 
the State’s position that the jury should not find the mental or emo- 
tional disturbance mitigating circumstance. 


[7] Defendant also contends that the prosecutor improperly sug- 
gested that “the house and tree and person test” was the sole basis for 
Dr. Guyer’s opinion. Yet a review of the evidence demonstrates that 
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during cross-examination of Dr. Guyer the prosecutor also referred to 
the MMPI, the Incomplete Sentence Blank, and the Millon Clinical 
Multiaxial Inventory as tests given to defendant during his stay at 
Dorothea Dix Hospital. The prosecutor is free to underscore during 
closing argument those points of defendant’s case that he perceives 
as weak. The prosecutor’s argument was entirely proper and sup- 
ported by the evidence. 


{8] The third argument about which defendant complains is the pros- 
ecutor’s argument against findings of mitigation based on cocaine 
abuse. Regarding whether defendant was a cocaine addict, the pros- 
ecutor argued: 


He was not a cocaine addict, or you would have heard it from 
somebody. You would have heard it from somebody. 


He even denied it to Dr. Guyer, who asked him. He denied it 
to Detective Rowe who asked him, do you use drugs, alcohol? No, 
I don’t. He didn’t use cocaine folks, until he got down there to 
Dorothea Dix and started planning his defense. 


And Dr. Guyer’s explanation for that is well the first sign of 
being cocaine dependent is that you deny it. That’s kind of a catch 
twenty-two, isn’t it? You can go in there and you admit to 
Dr. Guyer you're a cocaine addict or you can deny it, either way 
he’s going to write down you're a cocaine addict. 


I guess I’m a cocaine addict. I am one, because I deny [ve 
ever done it. 


As defendant failed to object to this argument at trial, we review 
it only to determine whether it was so grossly improper that the trial 
court erred by failing to intervene ex mero motu to correct it. We con- 
clude that the trial court did not so err. After reviewing the context in 
which this argument was made, we conclude that the State’s argu- 
ment legitimately made the point that while defendant denied using 
cocaine and defense witnesses who knew defendant all denied any 
knowledge of drug use by defendant, Dr. Guyer found him to be a 
cocaine addict. The State was entitled to point out the absence of evi- 
dence to support the nonstatutory mitigating circumstance of drug 
dependence and to challenge the credibility of Dr. Guyer’s opinion. 
This argument is without merit. 


[9] Defendant next complains that the prosecutor improperly 
referred to defendant as a “thing” and that this encouraged the jury to 
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disregard his status as a human being in recommending its sentence. 
We disagree. It is not improper for counsel to make an argument urg- 
ing the jurors to appreciate the circumstances of the crime. State v. 
Artis, 325 N.C. 278, 325, 384 S.E.2d 470, 497 (1989), sentence vacated 
on other grounds, 494 U.S. 1028, 108 L. Ed. 2d 604 (1990). In Artis, 
the victim died by manual strangulation. During sentencing in Artis 
the prosecutor asked the jurors to hold their breath for as long as 
they could during a four-minute stretch of time in an effort to help 
them understand the dynamics of manual strangulation. In that case, 
we concluded that the argument was neither an improper nor a prej- 
udicial sentencing argument. Id. 


As we stated in Oliver, 309 N.C. at 360, 307 S.E.2d at 326, the 
emphasis during sentencing “is on the circumstances of the crime 
and the character of the criminal.” With that in mind, we note that the 
evidence tended to show that defendant bound, gagged, tortured, 
burned, and repeatedly stabbed the victim and left her to bleed to 
death in front of her infant daughter. While we do not condone the 
prosecutor’s choice of language to describe defendant’s character, 
the argument can reasonably be characterized as urging the jury to 
recognize the especially cruel nature of this murder. It is the duty of 
the prosecution in a capital sentencing proceeding to “strenuously 
pursue the goal of persuading the jury that the facts of the particular 
case at hand warrant imposition of the death penalty.” State v. Green, 
336 N.C. 142, 188, 443 S.E.2d 14, 41, cert. denied, —- U.S. —., 130 
L. Ed. 2d 547 (1994). This argument is without merit. 


[10] Defendant also contends that the prosecutor improperly called’ 
defendant a liar during cross-examination of Dr. Guyer. After consid- 
ering this argument in context, and in conjunction with the rest of the 
evidence, we find the prosecutor’s cross-examination to have been 
proper. 


Dr. Guyer testified that defendant had denied using cocaine and 
that defendant had stated that he was not addicted to cocaine. 
Further, Dr. Guyer testified that his opinion concerning defendant's 
cocaine use was based on Dix Hospital’s evaluation of defendant, 
Dr. Guyer’s own testing of defendant, and his interviews with defend- 
ant. The prosecutor then proceeded as follows: 


Q. So you didn’t believe [defendant], did you? 
A. No, I did not believe that he did not use drugs. 


Q. Okay. You found him to be manipulative, didn’t you? 
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A. Yes, I did. 

@. And basically that means he’s a liar? 
[DEFENSE COUNSEL]: OBJECTION. 
THE CourRT: OVERRULED. 


A. If everyone who is manipulative is a liar then all of us in here 
are. Manipulation is something everyone does everyday. I think 
he’s more manipulative than most. 


The prosecutor did not call defendant a liar, but rather asked a mean- 
ingful question about the significance of test results that were the 
basis for an expert opinion. The trial court did not err by overruling 
defendant’s objection. This argument is without merit. 


[11] Finally, defendant contends that the prosecutor expressec his 
opinion that defendant’s mother, his sisters, and Dexter Felder were 
liars. These individuals all testified to defendant’s stepfather’s 
absence during most of defendant’s childhood and adolescence. With 
regard to the submitted nonstatutory mitigating circumstance that 
defendant had no father figure during his formative years, the prose- 
cutor argued as follows: 


And you think about the irony in this case, he wants you 
to give him credit cause they didn’t move with his dad to 
San Antonio. Give him credit for not having a father figure, 
when he’s taken away—he’s taken away a girl’s mother. (holds up 
photograph) That’s a fair trade. As far as I know his dad is still 
alive— 


[DEFENSE COUNSEL]: OBJECTION, Your Honor. 


THE Court: SUSTAINED, to the extent not supported by the 
evidence. 


We conclude that the prosecutor’s argument cannot reasonably 
be construed to imply that defense witnesses had lied. The prosecu- 
tor was arguing to the jury that it should not find the submitted miti- 
gating circumstance that defendant grew up without a father figure 
during his formative years. Defendant’s mother testified that defend- 
ant never knew his natural father and that she married his stepfather 
when defendant was an infant. Thus, it is reasonable to infer that 
defendant's biological father might still be alive. Moreover, the trial 
court sustained the objection to the extent that the prosecutor's com- 
ment was not supported by the evidence. Where the trial court sus- 
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tains a defendant’s objection, he has no grounds to except. State v. 
Quick, 329 N.C. 1, 29, 405 S.E.2d 179, 196 (1991). 


[12] Defendant next contends that a portion of the prosecutor's clos- 
ing argument was inflammatory and unsupported by the evidence. As 
defendant failed to object to this argument at trial, we are limited to 
determining whether the argument was so grossly improper that the 
trial court erred by failing to intervene ev mero motu. We conclude 
that it was not. 


The prosecutor ended the State’s closing argument as follows: 


If these defense lawyers try to say to you that you’re committing 
murder yourselves, you remember where you were on April the 
2nd, 1994, getting ready for Easter vacation, you weren't over on 
Brownsboro Road, all you are doing, Members of the Jury, is 
applying the law of the State of North Carolina to the facts of this 
case, which all of you said that you could do. 


And I ask you to impose the sentence of death in this 
case. And you remember the last words Trae Gibson said, Yo I 
love you. 


Thus, the prosecutor cast the deceased’s final words as having 
been spoken to her daughter, Yoshomira, who was also known as 
“Yo Yo.” 


We have found no impropriety on numerous occasions in which 
prosecutors argued from the victim’s perspective where the argu- 
ment was supported by the evidence. See State v. King, 299 N.C. 707, 
711-13, 264 S.E.2d 40, 43-44 (1980) (prosecutor’s closing argument as 
to what victim must have been thinking as he was dying not grossly 
improper); State v. Hunt, 339 N.C. 622, 651-52, 457 S.E.2d 276, 293 
(1994) (prosecutor’s closing argument concerning what the victim 
was thinking while kneeling, bleeding, and gasping for breath and 
that victim’s life plans cut short not grossly improper); State v. Frye, 
341 N.C. 470, 461 S.E.2d 664 (1995) (what victims must have thought 
as defendant committed crime not grossly improper), cert. denied, 
— U.S. —, 134 L. Ed. 2d 526 (1996). 


The evidence presented at trial established that Yo Yo was Trae 
Gibson’s only child and was fourteen months old at the time of her 
mother’s murder. Tammy May testified that the victim was a good 
mother to her daughter and that May and the victim had planned an 
Easter egg hunt for the children for the day after the victim was 
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killed. The child was found on the bed, eyes swollen and red from 
crying, just a few feet from her mother’s body. 


From the evidence in this case, we conclude it was reasonable 
to infer that Trae Gibson’s last words would have been to express 
her love for her child. Although the prosecutor’s argument touched 
upon facts not specifically testified to, we conclude that it was a 
reasonable inference based on the evidence and was within the wide 
latitude properly given counsel in argument. State v. Syriani, 333 
N.C. 350, 398-99, 428 S.E.2d 118, 145, cert. denied, 510 U.S. 948, 126 
L. Ed. 2d 341 (1993). Assuming arguendo that this argument by the 
prosecutor was error, it was not so grossly improper as to require the 
trial court to intervene ex mero motu. This argument is without 
merit. 


{13] Defendant next argues that the prosecutor made an improper 
argument based on the general public’s fear of violent crime and on 
the jurors’ own fears of violent crime. As defendant made no objec- 
tion to this argument at trial, we review it for gross impropriety and 
find none. 


The prosecutor held up a picture of the exterior of the victim’s 
apartment building and argued that of all the pictures, that one was 
the most grotesque because “she was where we all think we can go 
and be safe.” The prosecutor continued arguing the sanctity of the 
home, ending with “and that’s why this is grotesque, cause it tells 
each and every one of you you are safe nowhere now. You're safe 
nowhere.” 


We have recognized as appropriate the sanctity of the home argu- 
ment when it is supported by the evidence. See Brown, 320 N.C. at 
202, 358 S.E.2d at 17 (argument regarding sanctity of the home not 
improper deterrence argument where founded upon evidence that 
the killing took place in the victim’s home). This argument was based 
on evidence that Gibson was murdered while in her apartment, alone 
with her daughter, where she had a right to feel safe. The prosecutor's 
argument was within the wide latitude afforded counsel in hotly con- 
tested cases and was amply supported by the evidence. The trial 
court did not err by failing to intervene ex mero motu. This argument 
is without merit. 


[14] Defendant next contends that the prosecutor made several 
improper arguments implying that the State was disadvantaged by 
the law governing capital sentencing. Arguing that the State is 
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restricted by statute in the aggravating circumstances that it can sub- 
mit, the prosecutor argued that the defendant may submit many non- 
statutory mitigating circumstances. The prosecutor’s argument was 
as follows: 


If he helped an old lady across the street when he was thir- 
teen years old, they can argue that to you. 


[DEFENSE COUNSEL]: OBJECTION. 
THE CourT: OVERRULED. 


[PROSECUTOR]: If he bought his grandmother a Happy Meal at 
McDonald’s at some time in his life, they can argue that to you. 


So they are not limited in any respect. They can submit a 
thousand if they want to. 


The prosecutor further stated that “we know that the rules are 
stacked against us,” to which defendant did not object. Defendant 
argues that these arguments injected an arbitrary and irrational ele- 
ment into the case that influenced the sentencing decision and preju- 
diced him in this case. We disagree. 


The prosecutor’s argument regarding nonstatutory mitigating cir- 
cumstances emphasized to the jury that it must hold the State to a 
higher burden than it holds defendant. This argument could not have 
prejudiced defendant. Moreover, the jury found two statutory miti- 
gating circumstances, including the catchall, as well as two nonstatu- 
tory mitigating circumstances. As to the “rules are stacked against 
us” argument, we do not find this to be so grossly improper that the 
trial court erred by failing to intervene ex mero motu. This argument 
is without merit. 


[15] Finally, defendant argues that the prosecutor made several argu- 
ments improperly referring to what a life sentence would be like and 
stated that it would not be adequate to deter other murders. 
Defendant did not object to these arguments. We have considered 
and rejected defendant’s general deterrence argument previously. In 
State v. Alston, 341 N.C. 198, 252, 461 S.E.2d 687, 717 (1995), cert. 
denied, —— U.S. —, 134 L. Ed. 2d 100 (1996), we held that argument 
about the conditions of life in prison “did not relate to general deter- 
rence, but served to emphasize the State’s position that defendant 
deserved the death penalty rather than a comfortable life in prison.” 
We see no reason to depart from this decision. This argument is with- 
out merit. 
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[16] In the conclusion of his first assignment of error, defendant 
argues that the prosecution’s conduct was overly zealous and that the 
cumulative effect of the instances he complains of denied him due 
process, requiring resentencing. We disagree. 


In order for a defendant to receive a new sentencing proceecling, 
the prosecutor’s comments must have so infected the trial with 
unfairness as to make the result a denial of due process. Darden v. 
Wainwright, 477 U.S. 168, 181, 91 L. Ed. 2d 144, 157 (1986). We de not 
find this to be the case. Nor has defendant shown that the arguments 
“stray[ed] so far from the bounds of propriety as to impede the 
defendant’s right to a fair trial.” State v. Davis, 305 N.C. 400, 421-22, 
290 S.E.2d 574, 587 (1982). For the foregoing reasons, we conclude 
that the cumulative effect of the arguments of the prosecutor during 
the capital sentencing proceeding in this case, which are the subject 
of this assignment of error, did not create prejudicial error. 
Accordingly, this assignment of error is overruled. 


[17] By another assignment of error, defendant contends that the 
trial court erred by excusing prospective juror Scott Klein for his 
responses to death-qualification questions when his responses did 
not disqualify him for jury service. We disagree. After receiving 
ambivalent responses during the voir dire regarding Klein’s ability to 
impose the death penalty, the trial court questioned Klein from the 
bench in the following exchange: 


THE CourT: Let me ask you this, would your views about the 
death penalty impair your ability to be fair and impartial to the 
State or to the Defendant in determining whether or not a sen- 
tence of death o[r] life imprisonment should be imposed? 


[Mr. KLEIN]: To be fair to all involved, I would have to say in 
the absence of experience of having done so before, that it, I 
would have to say that it would be substantial, that there would 
be substantial ahh—that there would be a problem with my 
serving. 


THE Court: There would be some impairment of your ability 
to view the evidence impartially and applying the law impartially 
under the law of North Carolina? 


Mr. KLEIN: Ultimately because of my uncertainty I would 
have to say yes, simply because I’m not sure. 


After further questioning by defense counsel and again by the prose- 
cutor, the trial court took one last opportunity to clarify whether 
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Klein’s views would substantially impair his ability to perform his 
duties as a juror: 


THE Court: Mr. Klein do you believe your reluctance, 
expressed reluctance to impose the death penalty would impair 
your ability to be fair and impartial in determining the sentence 
in this case according to the law? 


Mr. KLEIN: I would fear it might. 


THE Court: Okay[.}] Do you have some significant or sub- 
stantial fear? 


MR. KLEIN: I would have to say so under the circumstances. 
The trial court then excused Klein for cause. 


Defendant contends that Klein was fit to serve on the jury 
because he stated at one point during the voir dire that he would 
apply the law as it was given to him. Viewed in its entirety, the voir 
dire of Klein shows that the trial court properly excused him for 
cause. State v. Jones, 336 N.C. 229, 247, 443 S.E.2d 48, 56, cert. 
denied, —— U.S. —, 180 L. Ed. 2d 423 (1994). This assignment of 
error is overruled. 


[18] By his next assignment of error, defendant contends that the 
trial court improperly denied his motion to allow the jury to consider 
life without parole as a sentencing option. Defendant argues that this 
violated his constitutional right to due process. We disagree. 


Defendant argues that he was entitled to an instruction that a 
sentence of life imprisonment “means a sentence of life without 
parole.” The General Assembly amended N.C.G.S. § 15A-2002 to 
require such an instruction in capital sentencing proceedings for 
offenses occurring on or after 1 October 1994. This Court has recog- 
nized that the legislature intended for N.C.G.S. § 15A-2002 to become 
effective 1 October 1994 and to be applied prospectively. State v. 
Skipper, 337 N.C. 1, 48, 446 $.E.2d 252, 275 (1994), cert. denied, —— 
U.S. —, 180 L. Ed. 2d 895 (1995); State v. Fullwood, 343 N.C. 725, 
741, 472 S.E.2d 8838, 891 (1996). In Fullwood, we rejected the same 
argument defendant raises in this assignment of error. We see no rea- 
son to depart from this sound holding. This assignment of error is 
overruled. 


PRESERVATION ISSUES 


Defendant also raises for “preservation” the following five issues: 
(1) the trial court’s instructions which permitted jurors to reject sub- 
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mitted mitigation on the basis that it had no mitigating value were 
erroneous; (2) the trial court’s use of the term “may” in sentencing 
Issues Three and Four made consideration of proven mitigation dis- 
cretionary with the sentencing jurors; (8) the court committed 
reversible constitutional error by submitting to the jury the “espe- 
cially heinous, atrocious, or cruel” aggravating circumstance based 
upon instructions that failed adequately to limit the application of 
this inherently vague and overly broad circumstance; (4) the trial 
court violated defendant’s right to due process of law and to be free 
of cruel and unusual punishment by refusing to give an accurate 
instruction on parole eligibility; and (5) the trial court violated 
defendant's rights to a fair and impartial jury, to due process of law, 
and to be free of cruel and unusual punishment by failing to prevent 
the prosecutor from asking each prospective juror if he or she 
believed capital punishment “necessary,” which improperly raised 
the issue of general deterrence. We have previously rejected defend- 
ant’s arguments on these issues and find no compelling reason to 
depart from our prior holdings. Therefore, we overrule each of these 
assignments of error. 


PROPORTIONALITY REVIEW 


[19] Having concluded that defendant’s trial and separate capital 
sentencing proceeding were free of prejudicial error, we turn to the 
duties reserved by N.C.G.S. § 15A-2000(d)(2) exclusively for this 
Court in capital cases. It is our duty in this regard to ascertain 
(1) whether the record supports the jury’s findings of the aggravating 
circumstances on which the sentence of death was based; 
(2) whether the death sentence was entered under the influence of 
passion, prejudice, or other arbitrary consideration; and (3) whether 
the death sentence is excessive or disproportionate to the penalty 
imposed in similar cases, considering both the crime and the defend- 
ant. N.C.G.S. § 15A-2000(d)(2) (Supp. 1996). After thoroughly exam- 
ining the record, transcripts, and briefs in the present case, we con- 
clude that the evidence fully supports the aggravating circumstances 
found by the jury. Further, we find no indication that the sentence of 
death in this case was imposed under the influence of passion, preju- 
dice, or any other arbitrary consideration. We must turn then to our 
final statutory duty of proportionality review. 


In the case sub judice, defendant pled guilty to first-degree 
murder. The jury found the following two aggravating circumstances: 
that the murder was especially heinous, atrocious, or cruel, N.C.G.S. 
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§ 15A-2000(e)(9), and that defendant killed the victim while he was 
engaged in the commission of robbery with a dangerous weapon, 
N.C.G.S. § 15A-2000(e)(5). In mitigation, one or more jurors found the 
statutory mitigating circumstances that defendant’s capacity to 
appreciate the criminality of or to conform his conduct to the law 
was impaired, N.C.G.S. § 15A-2000(1)(6). The jury also found the 
catchall mitigating circumstance, N.C.G.S. § 15A-2000(f)(9). The jury 
found as nonstatutory mitigating circumstances that defendant had 
acknowledged wrongdoing in connection with the offense within two 
days of its commission and that defendant was alcohol and cocaine 
dependent at the time of the murder. 


In our proportionality review, it is proper to compare the pres- 
ent case with other cases in which this Court has concluded that 
the death penalty was disproportionate. State v. McCollum, 334 
N.C. 208, 240, 433 S.E.2d 144, 162 (1993), cert. denied, —— U.S. —, 
129 L. Ed. 2d 895 (1994). We have found the death penalty dispropor- 
tionate in seven cases. State v. Benson, 323 N.C. 318, 372 S.E.2d 517 
(1988); State v. Stokes, 319 N.C. 1, 352 S.E.2d 653 (1987); State v. 
Rogers, 316 N.C. 208, 341 S.E.2d 713 (1986), overruled on other 
grounds by State v. Vandiver, 321 N.C. 570, 364 S.E.2d 373 (1988); 
State v. Young, 312 N.C. 669, 325 S.E.2d 181; State v. Hill, 311 N.C. 
465, 319 S.E.2d 1638 (1984); State v. Bondurant, 309 N.C. 674, 309 
S.E.2d 170 (1983); State v. Jackson, 309 N.C. 26, 305 S.E.2d 708 
(1983). None of the seven cases in which this Court has found the 
death penalty disproportionate is factually similar to the present 
case. 


This case has several features which distinguish it from the cases 
in which we have found the death penalty to be disproportionate. 
They are: (1) defendant inflicted incise wounds on the victim, con- 
sistent with torture, before leaving her to bleed to death; (2) defend- 
ant murdered the victim just a few feet away from where the victim’s 
infant daughter sat; and (3) the victim was bound, gagged, cut, 
stabbed, and burned and would have suffered tremendously before 
dying. We find it significant that in none of the cases in which this 
Court has found the death penalty disproportionate did the defendant 
engage in torture of the victim, or do so in front of the victim’s infant 
child. 


It is also proper for this Court to “compare this case with the 
cases in which we have found the death penalty to be proportionate.” 
McCollum, 334 N.C. at 244, 433 $.E.2d at 164. This case is factually 
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similar to State v. Reeves, 337 N.C. 700, 448 S.E.2d 802. In that case, 
the defendant entered the home of a woman he did not know and 
ordered her to send her two-and-a-half-year-old child from the room 
before viciously assaulting the woman. After torturing her with sharp 
instruments, the defendant put a pillowcase over the victim’s head 
and fired into the pillowcase. 


In the present case, defendant entered the victim’s home and 
repeatedly stabbed her, cut her skin in a manner consistent with tor- 
ture, and burned her with a curling iron while she was bound and 
gagged, all in front of her infant daughter. We also note that defend- 
ant left the victim to bleed to death. As we stated in Reeves, we can 
imagine the helplessness and terror Trae Gibson must have felt as she 
endured this torture, knowing that she was going to die, leaving her 
fourteen-month-old child in the hands of her killer. We found the 
death sentence to be proportionate in Reeves and we find it to be pro- 
portionate in this case. Accordingly, we conclude that the sentence of 
death recommended by the jury and ordered by the trial court in the 
present case is not disproportionate. 


For the foregoing reasons, we hold that defendant received a fair 
capital sentencing proceeding, free of prejudicial error, and that the 
sentence of death entered in the present case must be and is left 
undisturbed. 


NO ERROR. 


STATE OF NORTH CAROLINA v. JERRY WAYNE CONNER 


No. 219A91-2 
(Filed 10 February 1997) 


1. Criminal Law § 1375 (NCI4th Rev. )— capital sentencing— 
statutory mitigating circumstances—instructions—value 
The trial court did not err in a capital sentencing proceeding 
by denying defendant’s requested instruction on the value of 
statutory mitigating circumstances. Defendant’s request for an 
instruction that conveyed to the jury that it must give value to 
found statutory mitigators was fulfilled by the instruction given. 


Am Jur 2d, Criminal Law §§ 527, 598. 
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Criminal Law § 1392 (NCI4th Rev. )— capital sentencing— 
nonstatutory mitigating circumstances—instructions— 
mitigating value 

There was no plain error in a capital sentencing proceeding 
in the instructions on mitigating value for nonstatutory mitigating 
circumstances. The North Carolina Supreme Court has consid- 
ered and rejected the contention that the trial court must require 
each juror to use in determinations of Issues Three and Four all 
of those mitigating circumstances found by one or more jurors in 
Issue Two, even if the individual juror did not himself or herself 
find the circumstances to exist. 


Am Jur 2d, Criminal Law §§ 598, 599. 


Criminal Law § 1375 (NCI4th Rev. )— capital sentencing— 
instructions—mitigating circumstances 

There was no constitutional error in the instructions in a cap- 
ital sentencing proceeding in the use of the word “may” in the 
instruction that in deciding Issue Three “each juror may consider 
any mitigating circumstance or circumstances that the juror 
determined to exist by a preponderance of the evidence in Issue 
Two.” 


Am Jur 2d, Criminal Law §§ 598, 599. 


. Criminal Law § 1375 (NCI4th Rev.)— capital sentencing— 


mitigating circumstances—jury not required to find 


There was no error in a capital sentencing proceeding where 
the jury failed to find mitigating circumstances that defendant 
argues were supported by the evidence. The trial court has nei- 
ther the duty nor the authority to require jurors to find mitigating 
circumstances that are supported by evidence, even when that 
evidence is uncontroverted. The defendant is entitled at most to 
a peremptory instruction but the jury may nonetheless reject the 
evidence and not find the fact at issue if it does not believe the 
evidence. 


Am Jur 2d, Criminal Law §§ 598, 599; Trial §§ 1447, 
1760. 


. Criminal Law § 1375 (NCI4th Rev.)—capital sentencing— 


mitigating circumstances—failure of jury to find—not 
arbitrary 

Failure to find mitigating circumstances does not render a 
jury’s sentencing recommendation arbitrary; defendant’s reliance 
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on N.C.G.S. § 15A-2000(d)(2) to argue that a sentencer cannot 
deny the existence of mitigation that all reasonable minds would 
agree to exist is inapposite. 


Am Jur 2d, Criminal Law §§ 598, 599; Trial §§ 1447, 
1760. 


. Criminal Law § 1348 (NCI4th Rev. )— capital sentencing— 
instructions—parole eligibility—offense before 10/1/94— 
no authority to instruct on life without parole 


The trial court had no authority in a capital sentencing pro- 
ceeding (and did not err by refusing) to apply the amended 
N.C.G.S. § 15A-2002 to have the jury consider the possibility of 
life without parole where defendant was being sentenced for 
first-degree murders committed before 1 October 1994. Although 
defendant contended that fundamental fairness requires that an 
ameliorative law be applied to him, the amendment clearly 
increased the punishment for first-degree murder by making it a 
crime for which parole is no longer a possibility and was not ame- 
liorative. The argument that a heavier minimum penalty makes 
application of the maximum penalty less likely is speculative and 
unsupported by any evidence in the record. Retroactive applica- 
tion would violate the constitutional prohibition on ex post facto 
application of punitive laws and defendant’s offer to waive con- 
stitutional protection cannot change the effective date of the 
statute. 


Am Jur 2d, Criminal Law § 590; Trial § 1443. 


. dury § 141 (NCI4th)— capital sentencing—jury selection— 
questions concerning parole eligibility 

The trial court did not err in a capital resentencing proceed- 
ing by denying defendant’s motion to permit voir dire of prospec- 
tive jurors regarding parole eligibility. 


Am Jur 2d, Jury § 202; Trial § 575. 


Prejudicial effect of statement or instruction of court 
as to possibility of parole or pardon. 12 ALR3d 832. 


. Criminal Law § 1348 (NCI4th Rev. )— capital sentencing— 
parole eligibility—instructions 

The trial court did not err in a capital sentencing proceeding 
by refusing to instruct the jury that defendant, if sentenced to life 
imprisonment, would either spend the rest of his life incarcerated 
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or be paroled at a date no sooner than twenty years from his first 
confinement, that the trial judge had the discretion to sentence 
defendant consecutively, and that the penalty for first-degree 
rape was life imprisonment with no parole for twenty years. 


Am Jur 2d, Criminal law § 918; Homicide§ 553. 


Prejudicial effect of statement or instruction of court 
as to possibility of parole or pardon. 12 ALR3d 832. 


. Criminal Law § 13875 (NCI4th Rev. )— capital sentencing— 


instruction on sympathy—not given—no error 


The trial court did not err in a capital sentencing proceeding 
by not instructing the jury that it could base its sentencing rec- 
ommendation in part on sympathy for defendant’s plight. To refer 
to sympathy would have been improper under State v. Hill, 331 
N.C. 387, in which it was stated that the jury should instead be 
instructed on that statutory catch-all of “any other circumstance 
arising from the evidence.” The trial court here properly 
instructed the jury regarding the statutory catchall mitigating cir- 
cumstance which permits jurors to weigh sympathy in their 
determinations. Although defendant contends that the State 
urged the jury to base its recommendation on sympathy for 
the victims, these arguments were permissible victim-impact 
arguments. 


Am Jur 2d, Criminal Law § 918; Trial §§ 649, 1457. 


Sympathy to accused as appropriate factor in jury con- 
sideration. 72 ALR3d 842. 


Criminal Law § 461 (NCI4th Rev.)— capital sentencing— 
prosecutor’s argument—death as deterrent 


There was no error in a capital sentencing proceeding where 
the prosecutor asked what the only guarantee would be that this 
defendant would not rape and kill again. It is not improper for the 
prosecutor to recommend death out of concern for the future 
dangerousness of the defendant. 


Am Jur 2d, Homicide § 464; Trial § 572. 


Propriety, under Federal Constitution, of evidence or 
argument concerning deterrent effect of death penalty. 78 
ALR Fed. 553. 


11. 


12. 


13. 
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Criminal Law § 460 (NCI4th Rev.)— capital sentencing— 
prosecutor’s argument—sympathy 


There was no gross impropriety requiring intervention ex 
mero motu in a capital sentencing proceeding where defendant 
contended that the prosecutor directly linked important eviden- 
tiary facts offered by defendant with sympathy and advised 
jurors that they should decide these cases by following the 
law without sympathy. The State did not tell the Jury to reject 
sympathy arising from the evidence; to the contrary, it told the 
jury to be merciful but to consider where mercy belongs in these 
cases. 


Am Jur 2d, Criminal Law § 918; Trial §§ 649, 1457. 


Sympathy to accused as appropriate factor in jury con- 
sideration. 72 ALR3d 842. 


Criminal Law § 453 (NCI4th Rev.)— capital sentencing— 
prosecutor’s arguments—victims’ last moments 


There was no error requiring intervention ex mero motu ina 
capital sentencing proceeding where defendant contended that 
the State improperly attempted to elicit sympathy for the victims 
by arguments that the victims would have no futures and vivid 
descriptions of what the victims might have done and felt in their 
last moments. Minor references to the rights of the victims are 
not so grossly improper as to require ex mero motu intervention, 
a trial court need not intervene ex mero motu to prevent the 
State from rebutting the existence or value of nonstatutory miti- 
gating circumstances and, while the arguments concerning the 
victims’ last moments contained some speculation, they were 
based largely on defendant’s own confessions and the physical 
evidence that was before the jury and were victim-impact state- 
ments that fall within the wide latitude permitted the prosecutor. 


Am Jur 2d, Criminal Law §§ 527, 598, 599; Homicide 
§ 554; Trial § 664. 


Appeal and Error § 421 (NCI4th)— capital sentencing— 
fact-specific issues—not preservation issues 


Issues in an appeal from a capital sentencing proceeding 
were fact-specific and thus should not have been treated as 
preservation issues. 


Am Jur 2d, Appellate Review § 547; Trial §§ 1475, 1999. 
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Propriety and prejudicial effect of prosecutor’s 
remarks as to victim’s age, family circumstances, or the 
like. 50 ALR3d 8. 


14. Criminal Law § 1402 (NCI4th Rev.)— death penalty—not 
disproportionate 


A death penalty was not disproportionate where the record 
supports the jury’s findings on aggravating circumstances, the 
sentences were not entered under the influence of passion, prej- 
udice, or other arbitrary consideration, and the sentences were 
not excessive or disproportionate to the penalty imposed in sim- 
ilar cases, considering both the crimes and the defendant. A 
death penalty has never been found disproportionate in a dou- 
ble murder case; the mere fact that other Juries have made dif-_ 
ferent recommendations as to different defendants involved in 
similar crimes does not render this sentence disproportionate. 
The two aggravating circumstances found here have been present 
in other cases in which the death sentence was found dispropor- 
tionate. It is clear that the present cases are more similar to cases 
in which the North Carolina Supreme Court found the sentence 
of death proportionate than to cases in which it was found it 
disproportionate. 


Am Jur 2d, Criminal Law § 628; Homicide § 556. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that in 
committing murder, defendant created risk of death or 
injury to more than one person, to many persons, and the 
like—post-Gregg cases. 64 ALR4th 837. 


Supreme Court’s views on constitutionality of death 
penalty and procedures under which it is imposed. 51 
L. Ed. 2d 886. 


Appeal of right pursuant to N.C.G.S. § 7A-27(a) from two judg- 
ments imposing sentences of death entered by Parker, J., at the 17 
January 1995 Criminal Session of Superior Court, Gates County. 
Heard in the Supreme Court 16 October 1996. 


Michael FEF. Easley, Attorney General, by Joan Herre Erwin, 
Assistant Attorney General, for the State. 


Jonathan D. Sasser and Martin H. Brinkley for defendant- 
appellant. 
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WHICHARD, Justice. 


On 13 November 1990, defendant was indicted for two counts of 
first-degree murder, one count of first-degree rape, and one count of 
robbery with a dangerous weapon. He was tried capitally at the 15 
April 1991 Criminal Session of Superior Court, Gates County. The jury 
found him guilty of all charges and recommended that he be sen- 
tenced to death for the two first-degree murder convictions. The trial 
court imposed death sentences for the murders, a sentence of life 
imprisonment for the first-degree rape, and a sentence of forty years’ 
imprisonment for robbery with a firearm. On appeal, this Court found 
no error in the guilt-innocence phase of defendant’s trial, but vacated 
defendant’s death sentences and remanded for a new capital sen- 
tencing proceeding. State v. Conner, 335 N.C. 618, 440 S.E.2d 826 
(1994). Defendant’s new capital sentencing proceeding was held at 
the 17 January 1995 Criminal Session of Superior Court, Gates 
County. A jury again recommended sentences of death for the first- 
degree murders, and the trial court sentenced defendant accordingly. 
Defendant appeals from his sentences. We hold that defendant 
received a fair sentencing proceeding, free of prejudicial error, and 
that the sentences of death are not disproportionate. 


The facts describing defendant’s crimes were presented in our 
earlier opinion, id. at 623-27, 440 $.E.2d at 829-31, and need not be 
restated in detail here. During defendant’s new sentencing proceed- 
ing, the State presented evidence that defendant robbed a conve- 
nience store; shot and killed the proprietor; and raped, shot, and 
killed the proprietor’s daughter. The State’s evidence tended to show 
that on 18 August 1990 at about 9:30 p.m., defendant spoke with Minh 
Linda Luong Rogers (Minh Rogers) in the parking lot of the conve- 
nience store. Defendant and Minh Rogers talked for a few moments, 
and then Minh Rogers entered the store. A few moments later, 
defendant, carrying a shotgun, approached three individuals who 
were sitting in a car in the store’s parking lot. Defendant displayed 
something that looked like an identification card or badge and told 
the three people in the car that he was an agent with the Drug 
Enforcement Administration who was about to execute a drug bust. 
Defendant informed the individuals that they should leave the 
premises if they did not want to “get caught up in it.” The individuals 
left the parking lot. Defendant then entered the store, robbed Minh 
Rogers, told her he was going to shoot her, and did so. Minh Rogers’ 
sixteen-year-old daughter, Linda Minh Rogers (Linda Rogers), 
emerged from a back room of the store. Defendant raped Linda 
Rogers at gunpoint and then shot her in the head. 
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Defendant made two confessions in which he admitted killing 
both women. In the first confession, he stated that a man he met ata 
Fast Fare in Murfreesboro offered him $7,000 to kill a “Japanese”! 
woman who ran a store in Gates County. Defendant told the man that 
he was not interested. Later, however, defendant decided he needed 
the money and went back to Murfreesboro to find the man. When he 
was unable to find him, he decided to kill the woman and try to col- 
lect the money afterwards. In his second confession, defendant 
offered to tell “the truth.” He stated that he stopped at Rogers’ store 
on 18 August 1990 to get something to drink. An older white male and 
the woman who owned the store started to tease him, calling him 
“cowboy” or “cowgirl.” Defendant became angry but left the store. 
Later, he drank two bottles of whiskey and brooded over the teasing 
he had received. He became angrier and decided to return to the 
store. Upon his return to the store, he encountered a white man who 
called him a “dickhead.” Defendant invited the man to fight, but the 
man declined. Defendant stated that he then went into the store and 
killed the two women. 


Defendant offered as mitigating evidence that he had been a re- 
liable driver for a trucking business and that in prison he was a 
punctual and reliable worker in the Central Prison Hospital X-ray 
room. Defendant’s expert forensic psychiatrist, Dr. Robert Brown, 
testified that although defendant was competent to stand trial and 
was not legally insane at the time he committed the crimes, his behav- 
ior was affected by mental illness. Dr. Brown testified that defendant 
suffers from a severe psychosexual disorder, an atypical personality 
disorder, and an antisocial personality disorder. According to Dr. 
Brown, defendant’s psychosexual disorder causes defendant to 
desire to have sexual intercourse with women against their will and 
to fantasize about incestuous sexual relationships. Moreover, Dr. 
Brown testified, defendant suffers from hallucinations, bizarre 
ideation, and grandiose thoughts and beliefs. As a result, defendant 
fantasized about living a dangerous life filled with adventure and 
sex, and he told Dr. Brown implausible tales about being a “hit man” 
and being involved in drug shipments and deals involving large 
sums of money. Dr. Brown concluded that incarceration was the best 
treatment for defendant’s conditions, and he opined that defendant 
had adjusted well to prison and was not a danger to anyone in that 
setting. He noted further that prison doctors have prescribed med- 
ication to treat defendant’s mental disorders. Finally, Dr. Brown tes- 


1. Minh Rogers was actually a Vietnamese immigrant. 
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tified that defendant has an IQ of eighty-two, which is significantly 
below average. 


The jury found two aggravating circumstances with respect to 
defendant’s conviction of the first-degree murder of Linda Rogers: 
that the murder was committed while defendant was engaged in the 
commission of first-degree rape and that the murder was part of 
a course of conduct including the commission of other crimes of 
violence against another person. The jury found two parallel circum- 
stances aggravating defendant's conviction for the first-degree mur- 
der of Minh Rogers: that the murder was committed while defendant 
was engaged in the commission of robbery with a firearm and that the 
murder was part of a course of conduct including the commission. of 
other crimes of violence against another person. With respect to both 
murders, the trial court submitted and the jury found the statutory 
mitigating circumstance that the crime was committed while defend- 
ant was under the influence of a mental or emotional disturbance. 
The jury also found the statutory catchall mitigating circumstance, as 
well as three of the ten nonstatutory mitigators submitted. The trial 
court submitted but the jury failed to find two statutory mitigating 
circumstances: that defendant’s capacity to appreciate the criminality 
of his acts or to conform his conduct to the requirements of the law 
was impaired and that defendant’s age at the time of the crimes 
was mitigating. The jury then determined that the mitigating cir- 
cumstances found were insufficient to outweigh the aggravating 
circumstances found and that the aggravating circumstances when 
considered with the mitigating circumstances were sufficiently sub- 
stantial to call for imposition of the death penalty. 


{1] Defendant first assigns as error the trial court’s denial of defend- 
ant’s request that the following instruction be given regarding statu- 
tory mitigating circumstances: 


This mitigating factor is what is known as a “statutory mitigating 
factor” and thus has mitigating value as a matter of law. If one or 
more of you finds by a preponderance of the evidence that this 
statutory mitigating factor exists, then you must give this factor 
weight when deciding Issues Three and Four. 


Defendant argues first that the requested instruction was a correct 
statement of the law and was supported by the evidence and that 
defendant was therefore entitled to the instruction. Defendant argues 
further that the trial court’s failure to give the requested instruction 
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allowed the jury the discretionary power to disregard completely 
statutory mitigating circumstances proved by the evidence. 


A trial court must give a requested instruction that is a cor- 
rect statement of the law and is supported by the evidence. State v. 
Moore, 335 N.C. 567, 606, 440 S.E.2d 797, 819, cert. denied, —- U.S. 
—-, 130 L. Ed. 2d 174 (1994). The trial court need not give the 
requested instruction verbatim, however; an instruction that gives 
the substance of the requested instructions is sufficient. State v. 
Green, 336 N.C. 142, 174, 443 S.E.2d 14, 33, cert. denied,—- U.S. —-, 
130 L. Ed. 2d 547 (1994). Defendant argues further that the instruc- 
tions given did not adequately address the substance of his requested 
instruction because they provided no guidance as to the legal dis- 
tinction between statutory and nonstatutory mitigating circum- 
stances. The gravamen of defendant’s contention is that the jury may 
have failed to recognize that statutory mitigating circumstances have 
mitigating value as a matter of law. See State v. Jaynes, 342 N.C. 249, 
285, 464 S.E.2d 448, 470 (1995) (“The General Assembly has deter- 
mined as a matter of law that statutory mitigating circumstances have 
mitigating value.”), cert. denied,—- U.S. —-, 135 L. Ed. 2d 1080 (1996). 
This Court considered and rejected this argument in State v. 
Simpson, 341 N.C. 316, 348-49, 462 S.E.2d 191, 209-10 (1995), cert. 
denied,—- U.S. —-, 1384 L. Ed. 2d 194 (1996). 


Here, the trial court described each statutory mitigating circum- 
stance submitted and instructed jurors: “If one or more of you finds 
by a preponderance of the evidence that the circumstance exists, you 
would so indicate by having your foreperson write ‘yes’ in the space 
provided after this mitigating circumstance on the Issues and 
Recommendation form.” The trial court also instructed the jurors on 
the meaning of “mitigating circumstance,” instructed that they must 
“weigh the aggravating circumstances against the mitigating circum- 
stances” in Issue Three, and instructed that they must “consider [the 
aggravating circumstances] in connection with any mitigating cir- 
cumstances found by one or more of you” in Issue Four. In Simpson, 
we held that virtually identical instructions sufficiently informed the 
jurors that any statutory mitigating circumstance found by one or 
more jurors in Issue Two must be given weight in the determination 
of Issues Three and Four. Jd. at 348-49, 462 S.E.2d at 209-10. We there- 
fore conclude that, as in Simpson, defendant’s request for an instruc- 
tion that conveyed to the jury that it must give value to found statu- 
tory mitigators was fulfilled by the instruction given. This assignment 
of error is overruled. 
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[2] Defendant’s next assignment of error has several parts. First, 
defendant contends that the trial court committed plain error by fail- 
ing to instruct the jury to consider in Issues Three and Four those 
nonstatutory mitigating circumstances that have mitigating value. 
The trial court instructed the jury that in deciding Issue Three, “each 
juror may consider any mitigating circumstance or circumstances 
that the juror determined to exist by a preponderance of the evidence 
in Issue Two.” The trial court gave a similar instruction regarding the 
use of mitigating circumstances in Issue Four. Defendant contends 
that these instructions were faulty for two reasons: first, because 
they allowed an individual juror to disregard mitigation found by any 
fellow juror; second, because they did not require an individual juror 
to consider any mitigation that he or she personally found to exist. 
This Court has considered and rejected the contention that the trial 
court must require each juror to use in the determinations of Is- 
sues Three and Four all of those mitigating circumstances found by 
one or more jurors in Issue Two, even if the individual juror did not 
himself or herself find the circumstance to exist. See, e.g., State v. 
McCarver, 341 N.C. 364, 402-03, 462 S.E.2d 25, 47 (1995), cert. 
denied,—- U.S. —-, 134 L. Ed. 2d 482 (1996). Defendant offers no 
compelling reasons for us to revisit this issue; therefore, our prior 
decisions control. 


[3] Defendant’s next contention apparently is based upon the trial 
court’s use of the word “may,” rather than “must,” in the instruction 
given. The argument that this instruction unconstitutionally fails to 
require jurors to consider all the mitigating circumstances found has 
been rejected by this Court in several recent cases. See, e.g., State v. 
Carter, 338 N.C. 569, 604-05, 451 S.E.2d 157, 176 (1994), cert. 
denied,—- U.S. —-, 1382 L. Ed. 2d 263 (1995). 


[4] Next, defendant asserts that seven of the submitted mitigating 
circumstances that the jury failed to find were supported by the evi- 
dence. He argues that the jury’s failure to find the circumstances 
resulted in an unreliable sentencing recommendation, in violation of 
defendant’s Eighth Amendment right to freedom from cruel and 
unusual punishment. Defendant does not identify a specific erro- 
neous action of the trial court that led to this outcome; nevertheless, 
he appears to believe that the trial court could and should have 
required the jury to find the circumstances. We know of no authority 
for this proposition. To the contrary, our death penalty statute places 
the responsibility of determining whether mitigating circumstances 
exist squarely on the jury. N.C.G.S. § 15A-2000(b) (Supp. 1996). 
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Defendant recites at length the evidence that he contends sup- 
ports the mitigating circumstances at issue and argues that the evi- 
dence was not contradicted and the witnesses were not effectively 
impeached. Even assuming these assertions are true, defendant can- 
not prevail on this assignment of error. The trial court has neither the 
duty nor the authority to require jurors to find mitigating circum- 
stances that are supported by evidence, even when that evidence is 
uncontroverted. “In those cases where the evidence is truly uncon- 
tradicted, the defendant is, at most, entitled to a peremptory instruc- 
tion when he requests it.” State v. Alston, 341 N.C. 198, 256, 461 
S.E.2d 687, 719 (1995), cert. denied,--- U.S. —-, 184 L. Ed. 2d 100 
(1996). Moreover, “even where all of the evidence supports a finding 
that the mitigating circumstance exists and a peremptory instruction 
is given, the jury may nonetheless reject the evidence and not find the 
fact at issue if it does not believe the evidence.” Jd. at 256, 461 S.E.2d 
at 719-20. Thus, the jurors were entitled to reject the evidence 
defendant offered in mitigation, and the trial court did not err by per- 
mitting them to do so. ) 


[5] Finally, defendant argues that a sentencer cannot deny the exist- 
ence of mitigation that all reasonable minds would agree to exist. The 
only North Carolina authority that defendant cites for this proposi- 
tion is N.C.G.S. § 15A-2000(d)(2), which describes this Court’s duty to 
scrutinize death sentences carefully and to vacate sentences 
“imposed under the influence of passion, prejudice, or any other arbi- 
trary factor.” Defendant’s citation of this statute is inapposite. Failure 
to find mitigating circumstances does not render the jury’s sentenc- 
ing recommendation arbitrary. This Court’s statutory duty to deter- 
mine the propriety of a death sentence is described and performed 
later in this opinion. This assignment of error is overruled. 


In his next assignment of error, defendant makes three argu- 
ments. First, he argues that the trial court denied him due process of 
law and equal protection of the law when it refused to allow jurors to 
consider the option of sentencing defendant to life without possibil- 
ity of parole. Second, he contends that the trial court erred in deny- 
ing his motion to permit voir dire of prospective jurors regarding 
their views about parole eligibility. Third, he argues that the trial 
court’s refusal to give an instruction regarding parole eligibility was 
reversible error. We conclude that each of these arguments is without 
merit. 


{6] Defendant argues first that he was entitled to have the jury con- 
sider the possibility of sentencing him to life imprisonment without 
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possibility of parole, even though the statute in effect at the time 
defendant committed the crimes did not permit such a sentence. 
At the time defendant committed the murders of Minh and Linda 
Rogers, persons sentenced to life imprisonment for first-degree mur- 
der were to become eligible for parole after twenty years. N.C.G.S. 
§ 15A-1371(al) (1988). In 1994, the legislature repealed this stat- 
ute and amended N.C.G.S. § 15A-2002 to provide that a defendant 
sentenced to life imprisonment for a first-degree murder committed 
on or after 1 October 1994 shall not be eligible for parole. N.C.G.S. 
§ 15A-2002 requires the judge to instruct the jury that a sentence of 
life imprisonment “means a sentence of life without parole.” 
Defendants sentenced to life imprisonment for offenses committed 
before 1 October 1994 continue to be sentenced under the former 
statute and are therefore eligible for parole. 


Defendant argues that the trial court’s failure to apply to him the 
law providing for a sentence of life without parole violated his con- 
stitutional rights to due process, to equal protection of the laws, and 
to a fair and reliable sentencing hearing. Defendant contends that 
fundamental fairness requires that an ameliorative law be applied to 
him. He argues that the amendment to N.C.G.S. § 15A-2002 is amelio- 
rative, even though it makes a sentence of life imprisonment more 
onerous, because it diminishes the chance that the jury will return a 
recommendation of death. Defendant’s argument is without merit. 
The amendment was not an ameliorative act; it clearly increased the 
punishment for first-degree murder by making it a crime for which 
parole is no longer a possibility. Defendant’s argument that a heavier 
minimum penalty makes application of the maximum penalty less 
likely is speculative and unsupported by any evidence in the record. 
By its plain terms, the amendment increases, rather than decreases, a 
penalty. Therefore, retroactive application of the amendment would 
violate the constitutional prohibition on ex post facto application of 
punitive laws. See State v. Wright, 302 N.C. 122, 128, 273 S.E.2d 699, 
704 (1981) (“Any legislation which increases the punishment for a 
crime between the time the offense was committed and the time a 
defendant is punished therefor is considered an invalid ex post facto 
law as applied to that defendant.”). 


Defendant acknowledges the ex post facto problem and argues 
further that the trial court should have accepted his offer to waive 
this constitutional protection. His waiver of a constitutional right 
cannot change the effective date of a valid statute, however. The 
amended statute by its terms applies only to first-degree murders 
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committed on or after 1 October 1994. The trial court therefore had 
no authority to apply the statute to defendant's cases and did not err 
in refusing to do so. 


[7] Defendant argues next that the trial court erred in denying his 
motion to permit voir dire of prospective jurors regarding their per- 
ceptions about the parole eligibility of defendants sentenced to life 
imprisonment. This Court has held repeatedly that a defendant is not 
entitled to explore on voir dire prospective jurors’ perceptions of 
parole eligibility. State v. Chandler, 342 N.C. 742, 749-50, 467 S.E.2d 
636, 640, cert. denied,—- U.S. —-, 1386 L. Ed. 2d 133 (1996). We adhere 
to our prior decisions and hold that the trial court did not err in refus- 
ing defendant’s request to question jurors about parole. 


[8] Defendant concludes this assignment of error by contending that 
the trial court erred in refusing to instruct the jury that, if sentenced 
to life imprisonment, defendant would either spend the rest of his life 
incarcerated or be paroled at a date no sooner than twenty years 
from his first confinement. The proposed instruction also would have 
stated that the trial court had the discretion to sentence defendant 
consecutively for crimes of which he had been convicted and that the 
penalty for first-degree rape was life imprisonment with no parole for 
twenty years. Defendant contends that the trial court’s failure to give 
these instructions violated his constitutional rights to due process of 
law and freedom from cruel and unusual punishment. This Court has 
considered and rejected similar arguments in numerous decisions. 
See, e.g., Simpson, 341 N.C. at 353-54, 462 $.E.2d at 215. This assign- 
ment of error is overruled. 


[9] In his next assignment of error, defendant contends that the trial 
court erred by declining to instruct the jury that it could base its sen- 
tencing recommendations, in part, on sympathy for defendant’s 
plight. In State v. Hill, 331 N.C. 387, 421, 417 S.E.2d 765, 782-83 
(1992), cert. denied, 507 U.S. 924, 122 L. Ed. 2d 684 (1993), we stated: 


We believe that trial courts should not refer to “sympathy.” 
Instead, when instructing the jury to consider the statutory catch- 
all circumstance of “/a/ny other circumstance arising from the 
evidence which the jury deems to have mitigating value,” trial 
courts should emphasize that the jury must weigh all mitigating 
considerations whatsoever which it finds supported by evidence. 
N.C.G.S. § 15A-2000(f)(9) (1988) (emphasis added). We believe 
that this course will lead the jury to consider all of the mitigating 
evidence introduced as required by Lockeit v. Ohio, 438 U.S. 586, 
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57 L. Ed. 2d 973 (1978), without the risk of encouraging the jury 
to exercise unbridled, and thus unconstitutional, discretion. 


Therefore, the trial court did not err in refusing to give defendant’s 
requested instruction; to the contrary, it would have been improper 
for the court to refer to sympathy. 


Defendant attempts to distinguish Hill by contending that we did 
not decide in that case whether the sentiment of sympathy may nev- 
ertheless properly affect the weighing of aggravating and mitigating 
circumstances. Defendant contends that unless instructed as he 
requested, jurors would consider themselves to be restricted from 
applying human sentiment to the sentencing determination. We find 
no merit in this argument. The record shows that the trial court prop- 
erly instructed the jury regarding the statutory catchall mitigating cir- 
cumstance. Notwithstanding this Court’s conclusion in Hill that the 
trial court should not specifically refer to sympathy, the catchall 
mitigating circumstance permits jurors to weigh sympathy in their 
determinations, if they in fact have sympathy for the defendant and 
consider that sympathy to be a circumstance having mitigating value. 
See N.C.G.S. § 15A-2000(£)(9). 


Finally, defendant attempts to bolster his argument by contend- 
ing that the State urged the jury to base its sentencing recommenda- 
tions on the nonstatutory aggravating circumstance of sympathy for 
the victims. We have reviewed the arguments defendant recites, and 
we conclude that they were permissible victim-impact arguments 
that did not inappropriately deprive defendant of full consideration 
under the law of his mitigating evidence. This assignment of error is 
overruled. 


[10] In his next assignment of error, defendant complains of several 
of the prosecution’s arguments that he contends were improper. In 
the first argument defendant challenges, the prosecutor asked, “What 
is our only guarantee that this defendant will not rape again? What is 
our only guarantee that he will not kill again?” Defendant’s objection 
was overruled. Defendant contends that this specific-deterrence 
argument was improper and should not have been permitted. This 
Court has overruled similar assignments of error in many cases, con- 
cluding that it is not improper for a prosecutor to urge the jury to 
recommend death out of concern for the future dangerousness of the 
defendant. See, e.g., State v. Abraham, 338 N.C. 315, 339, 451 S.E.2d 
131, 143 (1994). The trial court therefore did not err in allowing the 
argument. 
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[11] Defendant next argues that several arguments to which he did 
not object at trial were grossly improper, requiring ex mero motu 
intervention by the trial court. This Court has held repeatedly that 
remarks that pass without objection by defense counsel at trial “must 
be gross indeed for this Court to hold that the trial court abused its 
discretion in not recognizing and correcting ex mero motu the com- 
ments regarded by defendant as offensive only on appeal.” State v. 
Brown, 327 N.C. 1, 19, 394 S.E.2d 434, 445 (1990). Further, in carrying 
out their duty to advocate zealously that the facts in evidence warrant 
imposition of the death penalty, prosecutors are permitted wide lati- 
tude in their arguments. State v. Geddie, 345 N.C. 73, 97, 478 S.E.2d 
146, 158 (1996). Having examined the arguments in light of these prin- 
ciples, we conclude that they were not so grossly improper as to vio- 
late defendant’s rights and that the trial court therefore did not err in 
failing to intervene ex mero motu. We now consider each argument 
in turn. 


In his comments upon defendant’s submitted mitigating circum- 
stances, the prosecutor made the following statements: 


It may be suggested to you, well, be merciful, be merciful not 
because of any merit the defendant may present to you but 
because of the sort of people you are. Be merciful. Let mercy 
flow. Where does mercy belong? Where does mercy belong in 
these cases? The Ancient Greek Philosopher, Aristotle, once said, 
“Pity may be defined as a feeling of pain caused by the sight of 
some evil, destructive or painful event which benefits someone 
who does not deserve it.” Who does not deserve it? Who did not 
deserve to die? 


Did Minh Linda Luong Rogers deserve to die? Did Linda 
Minh Rogers deserve to die? 


The defendant did what he wanted to do with the knowledge 
that these things were wrong, but now calls upon you not to do 
what I submit, you need to do, in the name of mercy. 


Defendant contends that by this argument the State directly linked 
important evidentiary facts offered by defendant in mitigation with 
sympathy, and it advised jurors that they should decide these cases 
by following the law without sympathy. We disagree with this char- 
acterization of the State’s argument. The State did not tell the jury 
to reject sympathy arising from the evidence; to the contrary, it told 
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the jury to be merciful but to consider where mercy belongs in 
these cases. Such an argument is within the scope of permissible 
arguments. 


[12] Defendant next contends that the State improperly attempted to 
elicit sympathy for the victims. Defendant points to several argu- 
ments in which the State referred to the fact that the victims would 
have no futures and vividly described what the victims might have 
done and felt in the last moments of their lives. 


In Payne v. Tennessee, 501 U.S. 808, 827, 115 L. Ed. 2d 720, 736 
(1991), the United States Supreme Court held that the Eighth 
Amendment does not prohibit a capital sentencing jury from consid- 
ering, or a prosecutor from arguing, victim-impact evidence. 
Defendant acknowledges the authority of Payne, but contends that 
the State’s arguments exceeded the bounds of Payne. Defendant 
complains particularly about the following statements: 


One of [defendant’s] rights was the right to remain silent. The 
defendant, so far as we know, did not inform either this mother 
or her child of their rights to remain silent because the fact is, the 
immutable fact and no matter how we sift through it, the fact that 
will not go away is they are silent forever. 


The defendant has adjusted well to incarceration. Did Linda 
get a chance to adjust well to being raped? Did she get a chance 
to adjust well to being killed? 


Defendant contends that these arguments ridiculed his mitigating evi- 
dence and rendered the sentencing proceeding fundamentally unfair. 
We disagree. With respect to the first statement quoted, this Court 
has held that minor references to the rights of the victims are not so 
grossly improper as to require the ex mero motu intervention of the 
trial court. State v. Sexton, 336 N.C. 321, 371-72, 444 S.E.2d 879, 908, 
cert. denied,—- U.S. —-, 180 L. Ed. 2d 429 (1994). With respect to the 
second statement quoted, this Court has held that a trial court need 
not intervene ex mero motu to prevent the State from rebutting the 
existence or value of nonstatutory mitigating circumstances; indeed, 
it has held that such arguments are not improper. See, e.g., Green, 336 
N.C. at 189, 448 S.E.2d at 41. 


Defendant argues further that this Court should not permit 
“purely speculative victim-impact evidence.” We assume defendant is 
referring to those portions of the prosecutor's argument in which he 


336 IN THE SUPREME COURT 


STATE v. CONNER 
[345 N.C. 319 (1997)] 


described the victims’ last moments. The arguments complained of 
were based largely on defendant’s own confessions and the physical 
evidence that was before the jury; however, they did include some 
speculation by the prosecutor as to what the victims thought and felt. 
We hold that these statements were victim-impact arguments that fall 
within the wide latitude permitted the prosecutor and that ex mero 
motu intervention by the trial court was not warranted. This assign- 
ment of error is overruled. 


[13] Defendant next raises several assignments of error he labels 
“other issues.” Defendant states that the issues “do not necessitate 
extensive briefing,” as they are raised here “with the request that this 
Court grant relief on them and, if the Court declines to do so, in order 
to preserve them in the event of subsequent review.” Defendant 
includes in this category the following issues: (1) the trial court’s 
denial of defendant’s motion to suppress statements attributed to 
defendant, (2) the trial court’s denial of defendant’s motion to sup- 
press incriminating evidence uncovered by a search, and (3) the trial 
court's failure to impose a life sentence on the ground that the State’s 
evidence was insufficient to support the N.C.G.S. § 15A-2000(e)(5) 
and (e)(11) aggravating circumstances. We disagree with defendant’s 
conclusion that these issues “do not necessitate extensive briefing”; 
the issues are fact-specific and thus should not be treated as preser- 
vation issues. As we stated in State v. Gregory, 340 N.C. 365, 429, 459 
S.E.2d 638, 675 (1995), cert. denited,—- U.S. —-, 1384 L. Ed. 2d 478 
(1996): 


[T]hese issues are not proper preservation issues because they 
are not determined solely by principles of law upon which this 
Court has previously ruled. Rather, these assignments of error 
are fact specific requiring review of the transcript and record to 
determine if the assignment has merit. Where counsel determines 
that an issue of this nature does not have merit, counsel should 
“omit it entirely from his or her argument on appeal.” State v. 
Barton, 335 N.C. 696, 712, 441 S.E.2d 295, 303 (1994). 


Defendant’s arguments on these assignments of error are cursory and 
do not explain the relevant facts. Nevertheless, we have examined 
the record and transcript pertinent to these issues. We conclude that 
defendant has failed to carry his burden of showing error on the 
record. These assignments of error are therefore overruled. 


Defendant raises ten additional issues which may properly be 
denominated preservation issues and which he concedes this Court 
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has decided against his position: (1) whether the trial court commit- 
ted plain error by asking questions designed to death-qualify the 
jurors; (2) whether the trial court erred in denying defendant's pre- 
trial motion for additional peremptory challenges; (3) whether the 
death penalty is unconstitutional; (4) whether the trial court erred in 
denying defendant’s motion to prohibit death-qualification voir dire 
questions and to limit disqualification for jurors’ particular views on 
punishment; (5) whether characterizing the jury’s decision as a “rec- 
ommendation” denies defendant’s constitutional rights to due 
process of law and freedom from cruel and unusual punishment; (6) 
whether allowing jurors to determine whether a circumstance has 
mitigating value denies defendant his constitutional rights to due 
process of law and freedom from cruel and unusual punishment; (7) 
whether the submission of the N.C.G.S. § 15A-2000(e)(5) and (e)(11) 
aggravating circumstances is duplicative and constitutes “double 
counting” in violation of the Double Jeopardy Clause; (8) whether the 
trial court’s use of the term “may” in instructing the jury with respect 
to Issues Three and Four makes consideration of proven mitigating 
circumstances discretionary, in violation of defendant’s constitu- 
tional rights; (9) whether the trial court plainly erred by using instruc- 
tions previously approved by this Court regarding defendant’s burden 
of proof on mitigating circumstances; and (10) whether the trial court 
plainly erred by instructing the jury that it must unanimously agree 
on its answers to Issues Three and Four. Defendant has presented no 
compelling reason to reconsider our positions on these issues. 
Accordingly, these assignments of error are overruled. 


[14] We turn now to our statutory duty to ascertain: (1) whether the 
record supports the jury’s findings of the aggravating circumstances 
on which the sentences of death were based; (2) whether the 
death sentences were entered under the influence of passion, preju- 
dice, or other arbitrary consideration; and (8) whether the death 
sentences are excessive or disproportionate to the penalty imposed 
in similar cases, considering both the crimes and the defendant. 
N.C.G.S. § 15A-2000(d)(2). 


In each of these two murder cases, the jury found two aggravat- 
ing circumstances. In the case of the murder of Minh Rogers, the 
jury found that the murder was committed while defendant was 
engaged in robbery, N.C.G.S. § 15A-2000(e)(5), and that the mur- 
der was part of a course of conduct involving other violent crimes, 
N.C.G.S. § 15A-2000(e)(11). In the case of Linda Rogers, the jury 
found that the murder was committed while defendant was en- 
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gaged in rape, N.C.G.S. § 15A-2000(e)(5), and that the murder was 
part of a course of conduct involving other violent crimes, N.C.G.S. 
§ 15A-2000(e)(11). The record fully supports the finding of these 
aggravating circumstances. Further, we find no indication that the 
sentences of death were imposed under the influence of passion, 
prejudice, or any other arbitrary consideration. 


In conducting our final statutory duty of proportionality review, 
it is proper to compare the present cases to cases in which this Court 
has concluded that the death penalty was disproportionate. State v. 
Heatwole, 344 N.C. 1, 29, 473 S.E.2d 310, 325 (1996). We have found 
the death penalty disproportionate in seven cases. State v. Benson, 
323 N.C. 318, 372 S.E.2d 517 (1988); State v. Stokes, 319 N.C. 1, 352 
S.E.2d 653 (1987); State v. Rogers, 316 N.C. 2038, 341 S.E.2d 713 
(1986), overruled on other grounds by State v. Vandiver, 321 N.C. 
570, 364 S.E.2d 373 (1988); State v. Young, 312 N.C. 669, 325 S.E.2d 
181 (1985); State v. Hill, 311 N.C. 465, 319 S.E.2d 163 (1984); State v. 
Bondurant, 309 N.C. 674, 309 S.E.2d 170 (1983); State v. Jackson, 309 
N.C. 26, 305 S.E.2d 703 (1983). 


These cases are distinguishable from those cases. First, defend- 
ant here was convicted of two murders. This Court has never found a 
death sentence disproportionate in a double-murder case. Heatwole, 
344 N.C. at 30, 473 S.E.2d at 325. Defendant nevertheless contends 
that the death sentences are disproportionate here and cites a num- 
ber of double-murder cases in which juries have recommended sen- 
tences of life imprisonment. The mere fact that other juries have 
made different recommendations as to different defendants involved 
in similar crimes does not render this defendant’s death sentences 
disproportionate, however. As we stated in State v. Keel, 337 N.C. 
469, 502, 447 S.E.2d 748, 767 (1994), cert. denied,—- U.S. —-, 181 
L. Ed. 2d 147 (1995): “{T]he fact that in one or more cases factually 
similar to the one under review a jury or juries have recommended 
life imprisonment is not determinative, standing alone, on the issue 
of whether the death penalty is disproportionate in the case under 
review.” 


Second, the two aggravating circumstances found in these cases 
have been present in other cases in which this Court has found the 
sentence of death proportionate. See, e.g., State v. Thomas, 344 N.C. 
639, 655, 477 S.E.2d 450, 460 (1996) (death sentence proportionate 
when murder committed while defendant engaged in the commission 
of a sexual offense); Heatwole, 344 N.C. at 30, 473 S.E.2d at 325 
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(death sentences proportionate in double murder in which course of 
conduct aggravator was found); State v. Rowsey, 343 N.C. 603, 630, 
472 S.E.2d 903, 919 (1996) (death sentence proportionate when mur- 
der committed while defendant engaged in robbery with a firearm). 
Moreover, it is clear that the present cases are more similar to cases 
in which we have found the sentence of death proportionate than to 
cases in which we have found it disproportionate. 


We conclude that the death sentences were not excessive or 
disproportionate. We hold that defendant received a fair capital 
sentencing proceeding, free of prejudicial error. 


NO ERROR. 
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BARTLETT v. JACOBS 
No. 551P96 
Case below: 124 N.C.App. 521 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 7 February 1997. 


CARLSON v. BRANCH BANKING AND TRUST CO. 
No. 394P96 
Case below: 123 N.C.App. 306 


Petition by plaintiffs for discretionary review pursuant to GS. 
7A-31 denied 7 February 1997. 


CENTRAL CAROLINA BANK v. WRIGHT 
No. 540P96 
Case below: 124 N.C.App. 477 


Petition by respondents for discretionary review pursuant to G.S. 
7A-31 denied 7 February 1997. 


COMMUNITY SERVICE OF THE CAROLINAS v. FREEMAN 
No. 445P96 
Case below: 123 N.C.App. 789 


Petition by defendants for discretionary review pursuant to G.S. 
7A-31 denied 7 February 1997. 


COMPUTER DECISIONS, INC. v. ROUSE OFFICE MGMT. OF N.C. 
No. 527P96 
Case below: 124 N.C.App. 383 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 7 February 1997. 
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CROSS v. RESIDENTIAL SUPPORT SERVICES 
No. 409P96 
Case below: 123 N.C.App. 616 


Upon petition by defendant for discretionary review pursuant to 
G.S. 7A-31, case is remanded 7 February 1997 to the North Carolina 
Court of Appeals for consideration in light of Lyles v. City of 
Charlotte, 344 N.C. 676 (1996). 


DAUGHTRY v. CASTLEBERRY 

No. 459PA96 

Case below: 123 N.C.App. 671 

Petition by plaintiffs for writ of certiorari to review the decision 
of the North Carolina Court of Appeals allowed 7 February 1997. 
EMERSON PHARES LUMBER CoO. v. GOSHA 

No. 525P96 

Case below: 124 N.C.App. 457 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 7 February 1997. 
FOSTER v. SUTER 

No. 529P96 

Case below: 124 N.C.App. 457 


Petition by plaintiffs for discretionary review pursuant to G.S. 
7A-31 denied 7 February 1997. 


HEMMINGS v. GREEN 
No. 456P96 
Case below: 122 N.C.App. 191 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 7 February 1997. 
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HENDERSON v. U.S. FIDELITY & GUARANTY CO. 
No. 490PA96 
Case below: 124 N.C.App. 103 


Petition by plaintiffs for discretionary review pursuant to G.S. 
7A-31 allowed 7 February 1997. 


HOUSTON v. DOUGLAS 
No. 480P96 
Case below: 124 N.C.App. 230 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 7 February 1997. 


HUMPHRIES v. N.C. DEPT. OF CORRECTION 
No. 549PA96 
Case below: 124 N.C.App. 545 


Petition by plaintiffs for discretionary review pursuant to G.S. 
7A-31 allowed 7 February 1997. 


IN RE APPEAL OF CAMEL CITY LAUNDRY CO. 
No. 358P96 
Case below: 123 N.C.App. 210 


Petition by petitioner for discretionary review pursuant to G.S. 
7A-31 denied 7 February 1997. 


JOHNSTON v. WILLIAMS 
No. 15P97 
Case below: 124 N.C.App. 670 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 7 February 1997. 
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KING v. WEAVIL 
No. 521P96 
Case below: 124 N.C.App. 457 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 7 February 1997. 


KING v. YEARGIN CONSTRUCTION CO. 

No. 493P96 

Case below: 124 N.C.App. 396 

Petition by defendants for discretionary review pursuant to G.S. 
7A-31 denied 7 February 1997. 
KISIAH v. W. R. KISIAH PLUMBING 

No. 482P96 

Case below: 124 N.C.App. 72 

Petition by defendant (W. R. Kisiah Plumbing, Inc.) for discre- 
tionary review pursuant to G.S. 7A-31 denied 7 February 1997. 
LEE v. MILLS MFG. CORP. 

No. 400P96 

Case below: 123 N.C.App. 357 


Petition by defendants (Graham Care Center and N.C. Farm 
Bureau) for discretionary review pursuant to G.S. 7A-31 denied 7 
February 1997. 

MacLAGAN v. KLEIN 
No. 412P96 
Case below: 123 N.C.App. 557 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 7 February 1997. 
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McANINCH v. BUNCOMBE COUNTY SCHOOLS 

No. 378PA96 

Case below: 122 N.C.App. 679 

Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals allowed 7 February 1997. 
MID-STATE OIL CO. v. WALTON 

No. 502P96 

Case below: 124 N.C.App. 457 

Petition by defendants for discretionary review pursuant to G.S. 
7A-31 denied 7 February 1997. 
MILLER v. BROOKS 

No. 345P96 

Case below: 123 N.C.App. 20 

Petition by defendants for discretionary review pursuant to GS. 
7A-31 denied 7 February 1997. 
MORRIS v. DECATO BROTHERS, INC. 

No. 550P96 

Case below: 124 N.C.App. 458 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 7 February 1997. 
MURRAY v. NATIONWIDE MUTUAL INS. CO. 

No. 336P96 

Case below: 123 N.C.App. 1 


Petition by defendants (State Farm & U. S. Liability) for discre- 
tionary review pursuant to G.S. 7A-31 denied 7 February 1997. 
Petition by defendant (Nationwide) for discretionary review pursuant 
to G.S. 7A-31 denied 7 February 1997. 
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NICHOLSON v. AMERICAN SAFETY UTILITY CORP. 

No. 486PA96 

Case below: 124 N.C.App. 59 

Petition by defendant (Siebe North) for discretionary review pur- 
suant to G.S. 7A-31 allowed 7 February 1997. Petition by defendant 
(American Safety) for discretionary review pursuant to G.S. 7A-31 
allowed 7 February 1997. 
NOLAN v. FORSYTH MEMORIAL HOSPITAL 

No. 13P97 

Case below: 124 N.C.App. 670 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 7 February 1997. 
ONSLOW COUNTY v. MOORE 

No. 12P97 

Case below: 124 N.C.App. 670 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 7 February 1997. 
ONSLOW COUNTY v. PHILLIPS 

No. 3885A96 

Case below: 123 N.C.App. 317 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 and Appellate Rule 16(b) as to issues in addition to those pre- 
sented as the basis of the dissenting opinion in the Court of Appeals 
denied 7 February 1997. 

PARKWOOD ASSN., INC. v. CITY OF DURHAM 

No. 16P97 

Case below: 124 N.C.App. 603 


Petition by petitioners for discretionary review pursuant to G.S. 
7A-31 denied 7 February 1997. 
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PLEASANT VALLEY PROMENADE v. LECHMERE, INC. 

No. 531PA95 

Case below: 120 N.C.App. 650 

Joint motion by parties to withdraw petition for discretionary 
review allowed 10 December 1996. 
PULLIAM v. SMITH 

No. 499PA96 

Case below: 345 N.C. 180 

124 N.C.App. 144 


Motion by defendant (Smith) for reconsideration and modifica- 
tion of the allowance of plaintiff's petition for discretionary review 
denied 6 January 1997. Motion by defendant (Smith) for entry of con- 
sent order denied 6 January 1997. 


RETIREMENT VILLAGES, INC. v. N.C. DEPT 
OF HUMAN RESOURCES 


No. 556P96 
Case below: 124 N.C.App. 495 


Motion by respondents (Brian Center) to withdraw petition for 
discretionary review allowed 28 January 1997. 


ROBERTS v. FIRST-CITIZENS BANK & TRUST CO. 
No. 3PA97 
Case below: 124 N.C.App. 713 


Motion by defendant (First Citizens) for temporary stay allowed 
3 January 1997. Petition by defendant for writ of supersedeas allowed 
7 February 1997. Petition by defendant for discretionary review pur- 
suant to G.S. 7A-31 allowed 7 February 1997. 


ROY BURT ENTERPRISES v. MARSH 
No. 522P96 
Case below: 124 N.C.App. 458 


Petition by defendant for discretionary review pursuant to G:S. 
7A-31 denied 7 February 1997. 
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SANHUEZA v. LIBERTY STEEL ERECTORS 
No. 295P96 
Case below: 122 N.C.App. 603 


Petition by defendants for discretionary review pursuant to G.S. 
7A-31 denied 7 February 1997. 


SAUMS v. RALEIGH COMMUNITY HOSPITAL 
No. 494PA96 
Case below: 124 N.C.App. 219 


Petition by plaintiff for writ of certiorari to review the decision of 
the North Carolina Court of Appeals allowed 7 February 1997. 


SHEARIN v. STATE FARM FIRE AND CASUALTY CO. 
No. 520P96 
Case below: 124 N.C.App. 458 


Petition by plaintiffs for discretionary review pursuant to G.S. 
7A-31 denied 7 February 1997. 


SMITH v. MOODY 
No. 477P96 
Case below: 124 N.C.App. 203 


Petition by plaintiff for writ of certiorari to review the decision of 
the North Carolina Court of Appeals denied 7 February 1997. 


STATE v. ARTIS AND OWENS 
No. 370P96 
Case below: 123 N.C.App. 358 


Petition by defendant (Owens) for discretionary review pursuant 
to G.S. 7A-31 denied 7 February 1997. 
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STATE v. ATKINS 

No. 9A94-2 

Case below: Buncomb County Superior Court 

Petition by defendant for writ of certiorari to review the order of 
the Superior Court, Buncombe County denied 15 January 1997. 
STATE v. BACON 

No. 209A91-2 

Case below: Onslow County Superior Court 


Petition by defendant for writ of certiorari to review the order of 
the Superior Court, Onslow County denied 7 February 1997. 


STATE v. BLEVINS 
No. 325P96 
Case below: 123 N.C.App. 161 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 7 February 1997. 


STATE v. CURRY 
No. 515P96 
Case below: 124 N.C.App. 459 


Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 7 February 1997. 
Petition by defendant for discretionary review pursuant to G.S. 7A-31 
denied 7 February 1997. 


STATE v. DAUGHTRY 
No. 412A93-3 
Case below: Johnston County Superior Court 


Petition by defendant for writ of certiorari to review the order of 
the Superior Court, Johnston County denied 7 February 1997. 
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STATE v. DAVIS 
No. 487P96 
Case below: 124 N.C.App. 93 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 7 February 1997. Motion by Attorney General to dismiss 
appeal allowed 7 February 1997. 


STATE v. ELLISON 

No. 469P96 

Case below: 122 N.C.App. 638 

Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 7 February 1997. 
STATE v. EVANS 

No. 508P96 

Case below: 123 N.C.App. 355 

Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 7 February 1997. 
STATE v. FACON 

No. 509P96 

ase below: 124 N.C.App. 459 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 7 February 1997. 
STATE v. FARLEY 

No. 507A96 

Case below: 124 N.C.App. 459 


Motion by the Attorney General to dismiss the appeal for lack of 
substantial constitutional question allowed 7 February 1997. 
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STATE v. HARRIS 
No. 7P97 
Case below: Nash County Superior Court 


Petition by defendant for writ of supersedeas and temporary stay 
denied 6 January 1997. Petition by defendant for writ of certiorari to 
review the order of the Superior Court, Nash County denied 6 
January 1997. 


STATE v. HASTY 

No. 457P96 

Case below: 124 N.C.App. 230 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 7 February 1997. 
STATE v. HENDRICKSON 

No. 492PA96 

Case below: 124 N.C.App. 150 


Notice of appeal by defendant (substantial constitutional ques- 
tion) retained 7 February 1997. Petition by defendant for discre- 
tionary review pursuant to G.S. 7A-31 allowed 7 February 1997. 


STATE v. HOLLOWAY 
No. 501P96 
Case below: 124 N.C.App. 667 


Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 7 February 1997. 


STATE v. JOHNSON 
No. 473P96 
Case below: 124 N.C.App. 460 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 7 February 1997. 
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STATE v. LONG 
No. 466P96 
Case below: 123 N.C.App. 790 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 7 February 1997. Petition by defendant for writ of cer- 
tiorari to review the decision of the North Carolina Court of Appeals 
denied 7 February 1997. 


STATE v. MITCHELL 
No. 479P96 
Case below: 124 N.C.App. 231 


Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 7 February 1997. 


STATE v. MOORES 
No. 8P97 
Case below: 124 N.C.App. 787 


Petition by defendant (Moores) for writ of supersedeas and 
motion for temporary stay denied 24 January 1997. Motion by the 
Attorney General to dismiss the appeal for lack of substantial consti- 
tutional question allowed 7 February 1997. 


STATE v. MUNSEY 
No. 417A95-2 
Case below: Wilkes County Superior Court 


Motion by defendant (Munsey) for appropriate relief denied 7 
February 1997. 


STATE v. PROVOST 
No. 543P96 
Case below: 124 N.C.App. 673 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 7 February 1997. 
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STATE v. ROGERS 
No. 513P96 
Case below: 124 N.C.App. 364 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 7 February 1997. 


STATE v. SLOAN 
No. 11A97 
Case below: 124 N.C.App. 672 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 and Appellate Rule 16(b) as to issues in addition to those pre- 
sented as the basis for the dissenting opinion in the Court of Appeals 
denied 7 February 1997. 


STATE v. SMITH 
No. 553P96 
Case below: 124 N.C.App. 668 


Notice of appeal by defendant (substantial constitutional ques- 
tion) dismissed 7 February 1997. Petition by defendant for discre- 
tionary review pursuant to G.S. 7A-31 denied 7 February 1997. 


STATE v. STEWART 
No. 410P96 
Case below: 123 N.C.App. 789 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 7 February 1997. 


STATE v. TAYLOR 
No. 31A93-2 
Case below: Cumberland County Superior Court 


Upon petition by defendant for writ of certiorari and writ of 
supersedeas, the following order is entered: Although this Court 
determined in State v. Conner, 335 N.C. at 644-45, that certain ques- 
tions submitted by defense counsel to some prospective jurors in this 
case were proper questions under Morgan, we conclude that any 
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error in sustaining objections to those questions was not prejudicial 
under the peculiar facts of this case. Defendant’s other issues are pro- 
cedurally barred. Accordingly, defendant’s petition is denied 7 
February 1997. 


STATE v. TRIBBLE 
No. 306P96 
Case below: 122 N.C.App. 577 


Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 7 February 1997. 


STATE v. WILLIAMS 
No. 2P97 
Case below: 124 N.C.App. 788 


Petition by defendant for discretionary review pursuant to G.5. 
7A-31 denied 7 February 1997. 


STATE FARM MUT. AUTO. INS. CO. v. YOUNG 
No. 280P96 
Case below: 122 N.C.App. 505 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 7 February 1997. 


STOUT v. CITY OF DURHAM 
No. 156PA96 
Case below: 121 N.C.App. 716 


Motion by plaintiffs to withdraw petition for discretionary review 
allowed 7 February 1997. 


ST.PAUL FIRE AND MARINE INS CO. v. 
N.C. MOTOR VEH. REINSURANCE FAC. 


No. 526P96 
Case below: 124 N.C.App. 450 


Petition by petitioner for discretionary review pursuant to G.5. 
7A-31 denied 7 February 1997. 
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TRI-CITIES DOOR CORP. v. PARNACHER 

No. 546P96 

Case below: 124 N.C.App. 673 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 7 February 1997. 
VIEREGGE v. N.C. STATE UNIVERSITY 

No. 491P96 

Case below: 124 N.C.App. 461 

Petition by plaintiff for discretionary review pursuant to G:S. 
7A-31 denied 7 February 1997. 
WILMINGTON STAR-NEWS v. NEW HANOVER 

REGIONAL MEDICAL CENTER 

No. 54P97 

Case below: 125 N.C.App. 174 

Motion by appellant (Craig) for temporary stay allowed 7 
February 1997. 
WILSON v. SUTTON 

No. 488P96 

Case below: 124 N.C.App. 170 

Petition by defendants (Sutton & Sutton Motors) for discre- 
tionary review pursuant to G.S. 7A-31 denied 7 February 1997. 
YOUNG v. MASTROM, INC. 

No. 365PA96 

Case below: 123 N.C.App. 162 

344 N.C. 638 


Motion by plaintiffs for order to show cause dismissed 7 
February 1997. 
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PETITIONS To REHEAR 


LYLES v. CITY OF CHARLOTTE 

No. 439PA95 

Case below: 344 N.C. 676 

Petition by plaintiff to rehear pursuant to Rule 31 denied 7 
February 1997. 
PROFESSIONAL LIABILITY CONSULTANTS v. TODD 

No. 236A96 

Case below: 345 N.C. 176 

Petition by plaintiff to rehear pursuant to Rule 31 denied 7 
February 1997. 
STATE v. BOND 

No. 148A95 

Case below: 345 N.C. 1 


Petition by defendant to rehear pursuant to Rule 31 denied 7 
January 1997. 
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[345 N.C. 356 (1997)] 


JAMES Y. MOORE, TRADING AND DOING BUSINESS AS MOORE’S DINETTE, AND GRACYE 
MOORE vy. CITY OF CREEDMOOR, RALPH D. SEAGROVES, INDIVIDUALLY, AND AS 
CHIEF OF POLICE OF THE CITY OF CREEDMOOR, AND VANCE DOUGLAS HIGH, INDIVID- 
UALLY AND AS A COMMISSIONER OF THE CITY OF CREEDMOOR 


No. 435A95 
(Filed 10 February 1997) 


1. Constitutional Law § 86 (NCI4th)— dinette—public nui- 
sance—1983 action by dinette against town—summary 
judgment for town—improper 


In an action arising from a dispute concerning a dinette 
patronized predominantly by the African-American community 
which functioned primarily as an eating establishment during the 
week and inside of which on weekends there would be dancing 
from 10:00 p.m. until 1:30 a.m., there was sufficient evidence to 
create a genuine issue of fact as to whether a constitutional vio- 
lation occurred and, because the injunction against operation of 
the dinette was a direct result of the resolution officially adopted 
by the Board of Commissioners and, arguably, the moving force 
behind the constitutional violation, the City of Creedmoor as a 
municipality may be sued under 42 U.S.C. § 1983. Although a 
municipal government is a creation of the State, it does not have 
the immunity granted to the State and its agencies; local govern- 
ing bodies can be sued directly under § 1983 for monetary, 
declaratory, or injunctive relief and summary judgment should 
not have been granted for defendant town on the federal consti- 
tutional claims. 


Am Jur 2d, Civil Rights §§ 16, 17, 19. 


2. Constitutional Law § 86 (NCI4th)— dinette—nuisance 
injunction obtained by city—1983 action by dinette against 
police chief and commissioner—official capacities—sum- 
mary judgment for defendants improper 


Summary judgment should not have been granted for a police 
chief and city commissioner in their official capacities on claims 
under 42 U.S.C. § 1983 arising from a dispute concerning a dinette 
patronized predominantly by the African-American community 
which functioned as an eating establishment during the week 
and allowed dancing on weekend nights. The only immunities 
available to the defendant in an official-capacity action are those 
that the governmental entity possesses and the City here cannot 
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claim immunity. Furthermore, these claims are merely another 
way of bringing suit against the City. 


Am Jur 2d, Civil Rights §§ 16, 17, 19. 


. Constitutional Law § 115 (NCI4th)— dinette as public nui- 
sance—complaint by dinette owner about police chief and 
commissioner—retaliation—free speech—section 1983 
action 


Summary judgment was improperly granted for defendant 
police chief and defendant city commissioner in their individual 
capacities on claims under 42 U.S.C. § 1983 arising from a dispute 
concerning a dinette patronized predominantly by the African- 
American community which functioned as an eating establish- 
ment during the week and allowed dancing on weekend nights. 
The Court of Appeals erroneously applied a balancing test 
derived from public employer-employee cases; plaintiffs here are 
private citizens and there should be no balancing of competing 
interests with respect to their reports concerning the alleged neg- 
ligence of city officials or the police department. They have a 
right to assert a public complaint concerning the negligence of 
public officials and to petition the government for redress of 
grievances. Where the First Amendment is implicated, any action 
which is taken in reckless disregard of a plaintiff's right will give 
rise to a Section 1983 action. Based on the evidence presented, 
the issue of whether defendants retaliated against plaintiffs 
because Mr. Moore had exercised his freedom of speech is a fac- 
tual issue which should be determined by a jury. 


Am Jur 2d, Civil Rights §§ 19, 20. 


. Constitutional Law § 86 (NCI]4th)— dinette—public nui- 
sance—section 1983 action by dinette owner—no immunity 
for police chief and commissioner 


Summary judgment was improperly granted for a police chief 
and city commissioner in an action under 42 U.S.C. § 1983 arising 
from a dispute concerning a dinette patronized predominantly by 
the African-American community which functioned as an eating 
establishment during the week and allowed dancing on weekend 
nights. Qualified immunity may protect government officials 
from personal liability for performing the discretionary functions 
of an office to the extent that such conduct does not violate 
clearly established statutory or constitutional rights of which a 
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reasonable person would have known. Applying this test requires 
a factual determination with respect to a defendant’s motive, 
conduct, and the circumstances in which it occurred. Plaintiffs 
here made a showing that defendant’s actions were improperly 
motivated and so may avoid summary judgment. 


Am Jur 2d, Civil Rights § 17. 


. Malicious Prosecution § 20 (NCI4th)— dinette—public 


nuisance—malicious prosecution—punitive damages— 
summary judgment for police chief 


Summary judgment was improperly granted for defendant 
chief of police on punitive damages arising from a malicious 
prosecution claim where the evidence tended to show that 
defendant Seagroves targeted the dinette as a trouble spot 
and felt that the dinette’s persistent criticisms of the police 
department were unfounded; Seagroves led the effort to pass 
a parking ordinance targeted at the dinette; testimony showed 
that Seagroves hired and supervised an undercover agent to 
obtain evidence of illegal activity by plaintiffs; and Seagroves 
requested that the Board pass a resolution declaring the dinette a 
public nuisance and provided the district attorney with the inci- 
dent report compiled by Seagroves. The evidence, viewed in the 
light most favorable to plaintiffs, presents a genuine issue of 
material fact as to whether actual malice existed on the part of 
Seagroves. 


Am Jur 2d, Malicious Prosecution § 152. 


Malicious Prosecution § 17 (NCI4th)—dinette—public nui- 
sance action—initiation of action—Supreme Court evenly 
divided 

Where one justice recused and the remaining justices were 
equally divided on the issue of whether the city or the police chief 
initiated the public nuisance action against plaintiffs which 
resulted in plaintiffs’ malicious prosecution claim, the decision of 
the Court of Appeals is left undisturbed and stands without 
precedential value. 


Am Jur 2d, Appellate Review §§ 832, 859. 


Justice WHICHARD did not participate in the consideration or 
decision of this case. 
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Appeal by defendants pursuant to N.C.G.S. § 7A-30(2) from the 
decision of a divided panel of the Court of Appeals, 120 N.C. App. 27, 
460 S.E.2d 899 (1995), reversing in part and affirming in part an order 
entered by Ellis, J.. on 25 May 1993 in Superior Court, Granville 
County. On 8 February 1996, this Court allowed plaintiffs’ petition 
for discretionary review of additional issues pursuant to N.C.G.S. 
§ 7A-31. Heard in the Supreme Court 12 September 1996. 


Glenn, Mills & Fisher, PA., by Stewart W. Fisher, for plaintiff- 
appellants and -appellees. 


McDaniel & Anderson, LLP, by William KE. Anderson 
and Marcia N. Southerland, for defendant-appellants and 
-appellees. 


Smith, Follin & James, L.L.P., by Seth R. Cohen, on behaly of 
American Civil Liberties Union Legal Foundation; and 
Patterson, Harkavy & Lawrence, L.L.P., by Burton Craige, on 
behalf of North Carolina Academy of Trial Lawyers, amici 
CUrlae. 


ORR, Justice. 


This case involves a civil action which was filed seeking damages 
for malicious prosecution, intentional infliction of emotional distress, 
and violation of federal and state constitutional rights. Plaintiffs 
James Moore and Gracye Moore instituted this action in response 
to a nuisance abatement action which had been filed against them 
pertaining to the operation of their dinette. The nuisance abate- 
ment action was filed by the District Attorney for the Ninth Judicial 
District after the Board of Commissioners of the City of Creedmoor 
passed a resolution declaring that Moore’s Dinette was a public 
nuisance. 


For forty-five years, plaintiffs owned and operated Moore's 
Dinette in downtown Creedmoor. During the week, the dinette func- 
tioned primarily as an eating establishment patronized predominantly 
by the African-American community of Creedmoor, On the weekends, 
however, dancing would take place inside the dinette from 10:00 p.m. 
until 1:30 a.m. After closing, patrons of the dinette tended to congre- 
gate in the surrounding streets and parking lots. The dinette was 
licensed for the sale of beer, but no wine or hard liquor was sold on 
the premises. There were signs posted warning customers not to 
bring weapons or illegal drugs onto the property. 
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Over a period of several years, a series of events took place 
involving plaintiffs and the City of Creedmoor which eventually 
resulted in the filing of this action by the plaintiffs. The events can be 
traced back to 4 November 1982, when plaintiffs applied to the Board 
of Commissioners of the City of Creedmoor requesting that an area 
surrounding their building be rezoned. The Board of Commissioners 
approves city ordinances and resolutions, representing the official 
policy of the city. Plaintiffs requested the rezoning because patrons of 
their dinette were being forced to park along Lyon Street because of 
insufficient parking in the area. However, the Board tabled the reso- 
lution, in effect denying the rezoning request. 


While the rezoning request was pending, an incident occurred at 
the dinette involving the Creedmoor Police Department. On 
29 December 1982, plaintiff James Moore called the police and 
requested a response to a disturbance taking place outside the 
dinette. Two officers responded to the fight, but allegedly, instead of 
breaking up the fight, they stood and watched. Mr. Moore filed an 
official written grievance against the Creedmoor Police Department 
concerning its failure to take action. After a hearing was held before 
a local magistrate, both officers were reprimanded and one sus- 
pended without pay. 


Vance Douglas High served as a member of the Board of 
Commissioners of the City of Creedmoor for twelve years from 
December 1977 until December 1989. High was a local businessman 
who ran a dental fixtures factory and invested in local real estate. 
During his tenure on the Board of Commissioners, High voted against 
the zoning request made by the Moores and introduced a no-parking 
ordinance that prohibited all parking along the street beside Moore’s 
Dinette. High also discussed the possibility of closing Moore’s Dinette 
at Board meetings. For most of High’s tenure on the Board, he also 
served as Police Commissioner for the City of Creedmoor. In 1983, 
High was involved in the selection of a new chief of police for the City 
of Creedmoor and took part in interviewing Ralph Seagroves for the 
position. 


On 17 May 1983, defendant Ralph Seagroves became the new 
police chief. As police chief, Seagroves attended Board meetings and 
reported directly to the Board. The relationship between plaintiffs 
and the Creedmoor Police Department deteriorated further during 
Seagroves’ tenure as police chief. Within a year after his job com- 
menced, Chief Seagroves targeted the dinette as a “problem area” 
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because of “the traffic ... and the street problem... , the fights that 
you have down there.” 


During the winter of 1983-84, Chief Seagroves hired Vernadine 
Clark, an African-American woman, to conduct undercover surveil- 
lance activities at various alleged “liquor houses” in Creedmoor. 
Clark testified at trial that Seagroves specifically instructed her to 
focus on Moore’s Dinette and to collect evidence of illegal alcohol 
and drug sales. Clark further testified that during her surveillance, 
she was unable to find any evidence of illegal activities at Moore’s 
Dinette and that Mr. Moore ran a strict business and would not toler- 
ate her attempts to buy illegal drugs on the premises. 


Plaintiffs continued to run their business, apparently with no 
major incidents, until March 1986 when the dinette was broken into 
and a .38-caliber handgun stolen. After making an initial police report 
with respect to this incident, Mr. Moore repeatedly went to the 
Creedmoor Police Department to inquire about the status of his 
stolen gun. In September 1987, the gun was recovered by authorities 
in Fayetteville, North Carolina. Although the Fayetteville authorities 
informed the Creedmoor police that they had the gun, the Creedmoor 
police did not ask for the return of the weapon, nor were plaintiffs 
notified of its recovery, and it was subsequently destroyed. 


The next event occurred on 15 June 1988 when Moore's Dinette 
was set on fire, and “KKK” was painted on a trash bin. Although 
Mr. Moore called the Creedmoor Police Department to report the fire, 
the Fire Department was not notified until sometime later. Mr. Moore 
complained to Chief Seagroves concerning the slow response tc the 
fire. Chief Seagroves testified that he considered this to be “a very 
unfounded complaint.” The arson case was never resolved. 


Following the fire, Chief Seagroves instructed his officers to 
make detailed written reports any time they responded to calis at 
Moore's Dinette. Also, more and more patrons of the dinette began to 
be ticketed for parking violations. On 24 January 1989, Chief 
Seagroves recommended at a Board meeting that the city outlaw all 
parking on Lyon Street. This parking ordinance was passed without 
notice to plaintiffs. In their complaint, plaintiffs allege the ordinance 
was selectively enforced, as tickets were not given on weeknights or 
daytime hours, but patrons were ticketed when the dinette was open 
for dancing on the weekends. 


On 28 March 1989, Mr. Moore made a formal written complaint 
and an oral presentation at a regular meeting of the Board of 
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Commissioners concerning the alleged negligence of the Creedmoor 
Police Department. Specifically, Mr. Moore complained about the fol- 
lowing four matters: (1) negligence by the chief of police and the 
police department in failing to return his stolen gun, (2) slow action 
by the police department in failing to arrest an unruly customer, 
(3) selective enforcement of the parking ordinance against his cus- 
tomers on weekends, and (4) the enforcement of a public parking 
ordinance on private property located on the vacant lot beside his 
building. Chief Seagroves testified that plaintiffs’ grievance against 
the Creedmoor Police Department did not bother him and that he 
believed all of plaintiffs’ criticisms were “unfounded complaints.” 


In July 1990, two events occurred which, according to Chief 
Seagroves, “finalized” his decision to request that the district attor- 
ney commence procedures to close the dinette. In the first, a driver 
backed his automobile into a parking lot on Main Street and collided 
with Chief Seagroves’ vehicle. In the second, labelled a “mob scene” 
or “riot” by defendants, two men began fighting in a parking lot 
behind a pharmacy on Main Street, a crowd gathered to watch, and 
shots were allegedly fired into the air. It is undisputed, however, that 
although these two incidents occurred in an area near the dinette, 
they were never directly linked to plaintiffs, the dinette, or any of the 
dinette’s patrons. 


On 24 July 1990, Chief Seagroves appeared at a regular meeting 
of the Board of Commissioners and requested that it pass a resolution 
supporting legal action to close Moore’s Dinette as a public nuisance. 
The Board passed a resolution declaring that “Moore’s Dinette has 
been for some time and remains a public nuisance which the Board 
feels should be abated through the use of the laws of the State of 
North Carolina.” Chief Seagroves then went to the district attorney, 
who filed a nuisance abatement action pursuant to N.C.G.S. § 19-1(b) 
against plaintiffs on 1 August 1990. The complaint was verified by 
Chief Seagroves, and two exhibits were attached to it: the resolution 
regarding Moore’s Dinette and a list of “incidents” compiled by Chief 
Seagroves. That same day, Superior Court Judge Henry Hight signed 
a temporary restraining order enjoining plaintiffs from operating the 
dinette in any capacity and ordering Chief Seagroves to padlock the 
premises. On 10 August 1990, following a hearing, Judge Hight signed 
a preliminary injunction prohibiting operation of the business 
between the hours of 9:00 p.m. and 7:00 a.m. 


The nuisance abatement trial against plaintiffs commenced on 
20 March 1991. At the trial, Chief Seagroves and Officers Hughes, 
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Belvin, Humphreys, Cash, and Eudy of the Creedmoor Police 
Department testified against plaintiffs. They were joined by 
Commissioners Jenkins, Kapher, Moos, and ex-Commissioner High, 
among others. Plaintiffs testified on their own behalf as did one of 
their employees, ten of their customers, and former undercover offi- 
cer Vernadine Clark. The jury deliberated ten minutes and returned a 
verdict finding that the operation of Moore's Dinette did not consti- 
tute a nuisance. 


On 11 April 1991, Judge Robert Hobgood heard further argument 
with respect to the case and entered a judgment dissolving the pre- 
liminary injunction against plaintiffs and awarding them attorney’s 
fees in the amount of $14,000, plus additional costs totalling $578.40. 
On 24 January 1992, plaintiffs filed the complaint in this action 
against the City of Creedmoor; Ralph D. Seagroves, individually and 
as chief of police; and Vance Douglas High, individually and as a com- 
missioner of the City of Creedmoor. The complaint alleged four sep- 
arate claims for relief: malicious prosecution; intentional infliction of 
emotional distress; violation of federal constitutional rights secured 
by the First, Fifth, and Fourteenth Amendments; and violation of 
state constitutional rights secured by Article I of the North Carolina 
Constitution. On 24 March 1992, citing occurrences subsequent to the 
conclusion of the nuisance action, defendant Seagroves, individually, 
counterclaimed against plaintiffs, alleging a new public nuisance 
action. 


On 25 May 1993, Judge B. Craig Ellis entered a summary judg- 
ment order dismissing the action filed by plaintiffs and also dismiss- 
ing the counterclaim filed by defendant Seagroves. On 24 June 1993, 
plaintiffs gave notice of appeal to the North Carolina Court of 
Appeals. On 5 September 1995, the North Carolina Court of Appeals, 
in a divided decision, affirmed the trial court’s entry of summary judg- 
ment against plaintiffs on their claims of intentional infliction of emo- 
tional distress and violation of federal constitutional rights. However, 
the Court of Appeals reversed the trial court on plaintiffs’ state law 
tort claim of malicious prosecution and remanded it for trial. The 
Court of Appeals also held that plaintiffs had not shown “actual mal- 
ice” and therefore could not assert a claim for punitive damages. 


Defendants now appeal to this Court from Judge Greene's dissent 
in the Court of Appeals’ opinion below. Judge Greene disagreed with 
the majority’s holding that the trial court erred in granting sumraary 
judgment for defendants Seagroves and the City of Creedmoor on the 
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malicious prosecution claim. In Judge Greene’s opinion, defendants 
Seagroves and the City of Creedmoor could not be found to have “ini- 
tiated” the nuisance abatement action by supplying the information 
to the district attorney. Because initiation is an element of a mali- 
cious prosecution claim, Judge Greene felt summary judgment was 
properly granted. 


Additionally, on 8 February 1996, we allowed plaintiffs’ petition 
for discretionary review of the decision of the Court of Appeals as to 
the following issues: (1) whether the Court of Appeals erroneously 
dismissed plaintiffs’ claim that their First Amendment rights were 
violated by the police chief and a city commissioner acting in their 
individual capacities; (2) whether the Court of Appeals erroneously 
ruled that a municipality in North Carolina, and a police chief and city 
commissioner acting in their official capacities cannot be sued for a 
violation of the United States Constitution because they are not “per- 
sons” within the meaning of 42 U.S.C. § 1983; and (3) whether the 
Court of Appeals erred in finding that plaintiffs presented insufficient 
evidence of actual malice by the city, its police chief, and a city com- 
missioner and therefore erroneously dismissed plaintiffs’ claim for 
punitive damages. 


This Court must determine whether summary judgment was 
properly granted as to each of plaintiffs’ claims brought forward on 
appeal. Summary judgment is appropriate only “if the pleadings, 
depositions, answers to interrogatories, and admissions on file, 
together with the affidavits, if any, show that there is no genuine issue 
as to any material fact and that any party is entitled to a judgment as 
a matter of law.” N.C.G.S. § LA-1, Rule 56(c) (1990). It is “a drastic 
measure, and it should be used with caution.” Williams v. Carolina 
Power & Light Co., 296 N.C. 400, 402, 250 S.E.2d 255, 257 (1979). 
“When ruling on a motion for summary judgment, ‘the court must 
look at the record in the light most favorable to the party opposing 
the motion.” Wilkes County Vocational Workshop, Inc. v. United 
Sleep Prods., 321 N.C. 735, 737, 365 S.E.2d 292, 298 (1988) (quoting 
WS. Clark & Sons, Inc. v. Union Natl Bank, 84 N.C. App. 686, 688, 
353 S.E.2d 439, 440, disc. rev. denied, 320 N.C. 177, 358 S.E.2d 70 
(1987)). 


I. 


[1] With respect to the issues allowed by plaintiffs’ petition for dis- 
cretionary review, plaintiffs first contend that the Court of Appeals 
erred in dismissing all of their federal constitutional claims against 
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the City of Creedmoor and defendants High and Seagroves in their 
official capacity. In the opinion below, the Court of Appeals held that 
a municipality and a police chief and city commissioner acting in 
their official capacities cannot be sued for a violation of the United 
States Constitution because they are not “persons” within the mean- 
ing of 42 U.S.C. § 1983. Accordingly, the court affirmed the sumrary 
judgment order entered in favor of defendants. We reverse the Court 
of Appeals. 


In determining this issue, the Court of Appeals erroneously relied 
on Corum v. University of N.C., 330 N.C. 761, 4138 S.E.2d 276, cert. 
denied, 506 U.S. 985, 121 L. Ed. 2d 431 (1992). In Corum, this Court 
correctly relied on Will v. Michigan Dep’t of State Police, 491 U.S. 58, 
105 L. Ed. 2d 45 (1989), in holding that the State of North Carolina 
and its agencies are not “persons” within the meaning of section 1983 
and therefore could not be sued for monetary damages under that 
statute. In the present case, the Court of Appeals erroneously ap- 
plied the holding of Corum to dismiss plaintiffs’ claims against a 
municipality and its officials. Although a municipal government is a 
creation of the State, it does not have the immunity granted to the 
State and its agencies. See Owen v. City of Independence, 445 U.S. 
622, 63 L. Ed. 2d 673 (1990). 


42 U.S.C. § 1983 provides: 


Every person who, under color of any statute, ordinance, regula- 
tion, custom, or usage, of any State... , subjects, or causes to be 
subjected, any citizen of the United States or other person within 
the jurisdiction thereof to the deprivation of any rights, privi- 
leges, or immunities secured by the Constitution and laws, shall 
be liable to the party injured in an action at law, suit in equity, or 
other proper proceeding for redress .... 


42 U.S.C. § 1983 (1994). The United States Supreme Court, in Monell 
v. Department of Social Servs., 436 U.S, 658, 56 L. Ed. 2d 611 (1978), 
overruled Monroe v. Pape, 365 U.S. 167, 5 L. Ed. 2d 492 (1961), and 
held that a municipality is a “person” within the meaning of section 
1983. The United States Supreme Court stated: “Our analysis of the 
legislative history of the Civil Rights Act of 1871 compels the conclu- 
sion that Congress did intend municipalities and other local govern- 
ment units to be included among those persons to whom § 1983 
applies.” Monell, 436 U.S. at 690, 56 L. Ed. 2d at 635. Monell did not, 
however, overrule Monroe insofar as Monroe held that the doctrine of 
respondeat supertor is not a basis for rendering municipalities liable 
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under section 1983 for constitutional torts of their employees. Jd. at 
663 n.7, 56 L. Ed. 2d at 619 n.7. Instead, “[l]ocal governing bodies... 
can be sued directly under § 1983 for monetary, declaratory, or 
injunctive relief where . . . the action that is alleged to be unconstitu- 
tional implements or executes a policy statement, ordinance, regula- 
tion, or decision officially adopted and promulgated by that body’s 
officers.” Jd. at 690, 56 L. Ed. 2d at 635. This decision was recently 
reaffirmed in Leatherman v. Tarrant County Narcotics Intelligence 
& Coordination Unit, 507 U.S. 163, 122 L. Ed. 2d 517 (1993). 


For a governmental entity to be liable under section 1983, the 
“official policy must be ‘the moving force of the constitutional viola- 
tion.’ ” Polk County v. Dodson, 454 U.S. 312, 326, 70 L. Ed. 2d 509, 521 
(1981) (quoting Monell, 436 U.S. at 694, 56 L. Ed. 2d at 638). Thus, the 
entity’s “policy or custom” must have played a part in the violation of 
federal law. Monell, 436 U.S. at 694, 56 L. Ed. 2d at 638. Further, it is 
well settled that a municipal entity has no claim to immunity in a sec- 
tion 1983 suit. See Owen v. City of Independence, 445 U.S. at 657, 63 
L. Ed. 2d at 697. 


In the present case, the City of Creedmoor adopted an official 
resolution to prosecute plaintiffs for creating a public nuisance. This 
resolution directed the police chief to make available to the district 
attorney the police incident reports along with other information 
within the knowledge of the police department concerning alleged 
violations which had occurred in and adjacent to the dinette. In con- 
clusion, the resolution directed the district attorney to “proceed 
pursuant to the laws of the State to obtain such orders as may be 
appropriate to abate immediately the continued operation of the 
business known as Moore’s Dinette as a public nuisance jeopardizing 
the health, safety, and well-being of the citizens and residents of the 
City.” Thus, the action alleged to be unconstitutional by plaintiffs was 
a resolution officially adopted by the City of Creedmoor’s governing 
body which resulted in the filing of the nuisance abatement action 
against plaintiffs. 


After the resolution was passed and the nuisance abatement suit 
filed, an injunction was entered against plaintiffs prohibiting the 
operation of their dinette. This action allegedly resulted in a depriva- 
tion of plaintiffs’ freedom of speech. We believe there was sufficient 
evidence presented to create a genuine issue of material fact as to 
whether a constitutional violation did in fact occur. Further, because 
the injunction was a direct result of the resolution officially adopted 
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by the Board of Commissioners of the City of Creedmoor and, 
arguably, the moving force behind the constitutional violation, we 
find that the City of Creedmoor, as a municipality, may be sued under 
section 1983. 


[2] We now must determine whether defendants Seagroves and High 
may also be sued under section 1983 in their official capacities. 
Defendants claim that they are protected from suit under section 
1983 by either qualified, judicial, or legislative immunity. However, 
“the only immunities available to the defendant in an official-capacity 
action are those that the governmental entity possesses.” Hafer v. 
Melo, 502 U.S. 21, 25, 116 L. Ed. 2d 301, 309 (1991). As we have 
already stated above, the City of Creedmoor cannot claim immunity 
under section 1983, and accordingly, neither defendant Seagroves nor 
defendant High can claim immunity in their official capacity. 


4a 6 


Further, official-capacity suits “ ‘generally represent only another 
way of pleading an action against an entity of which an officer is an 
agent.’ ” Kentucky v. Graham, 473 U.S. 159, 165, 87 L. Ed. 2d 114, 121 
(1985) (quoting Monell, 436 U.S. at 690 n.55, 56 L. Ed. 2d at 635 n.55). 
Thus, where the governmental entity may be held liable for damages 
resulting from its official policy, a suit naming public officers in their 
official capacity is redundant. /d. at 166, 87 L. Ed. 2d at 121 (official- 
capacity claim against public officer is claim against the office held 
by that person, rather than against the particular individual who 
occupies that office at the time the claim arose). Consequently, the 
claims against defendants Seagroves and High in their official capac- 
ities are merely another way of bringing suit against the City of 
Creedmoor. Accordingly, we reverse the Court of Appeals with 
respect to the City of Creedmoor as a municipality and as to defend- 
ants Seagroves and High in their official capacities. 


IT. 


[3] Plaintiffs next contend that the Court of Appeals erred in affirm- 
ing summary judgment as to their constitutional claims against 
defendants Seagroves and High in their individual capacities. 
Specifically, plaintiffs’ primary constitutional claim is that defendants 
violated their First Amendment right to free speech and to petition 
the government for redress of grievances. Plaintiffs argue that 
defendants decided to close Moore’s Dinette in retaliation for 
Mr. Moore’s criticism of the police department and city officials. 


“Personal-capacity suits ... seek to impose individual liability 
upon a government official for actions taken under color of state 
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law.” Hafer, 502 U.S. at 25, 116 L. Ed. 2d at 309. Thus, “to establish 
personal liability in a § 1983 action, it is enough to show that the offi- 
cial, acting under color of state law, caused the deprivation of a fed- 
eral right.” Graham, 473 U.S. at 166, 87 L. Ed. 2d at 122. Where the 
First Amendment is implicated, any action which is taken in reckless 
disregard of a plaintiff’s right will give rise to a section 1983 action. 
“While the plaintiff in a personal-capacity suit need not establish a 
connection to governmental ‘policy or custom,’ officials sued in 
their personal capacities, unlike those sued in their official capaci- 
ties, may assert personal immunity defenses such as objectively rea- 
sonable reliance on existing law.” Hafer, 502 U.S. at 25, 116 L. Ed. 2d 
at 309-10 (quoting Graham 473 U.S. at 166, 87 L. Ed. 2d at 122). 


In the opinion below, the Court of Appeals erroneously applied a 
balancing test derived from public employer-employee cases that was 
enunciated in Lenzer v. Flaherty, 106 N.C. App. 496, 418 S.E.2d 276, 
disc. rev. denied, 332 N.C. 345, 421 S.E.2d 348 (1992). Applying this 
balancing test, the Court of Appeals determined that plaintiffs’ First 
Amendment rights to criticize city officials could be overridden by 
the city’s statutory duty to keep the streets free for travel and to abate 
nuisances. This balancing test is not applicable to the case at bar. In 
Lenzer, a physician’s assistant at the state Alcohol Rehabilitation 
Center sued the officials who employed her, contending that she had 
been discharged in violation of her free speech right to report patient 
abuse. The Lenzer court properly found that a public employer may 
have certain institutional interests that must be weighed against an 
employee's right to speak out on a matter of public concern. See, e.g., 
Connick v. Myers, 461 U.S. 188, 75 L. Ed. 2d 708 (1983); Pickering v. 
Board of Educ., 391 U.S. 563, 20 L. Ed. 2d 811 (1968) (discussing the 
balancing of competing employee and employer interests). 


In the present case, plaintiffs are private citizens, not public 
employees, and there should be no balancing of competing interests 
with respect to their reports concerning the alleged negligence of city 
officials or the police department. To the contrary, they have a right 
to assert a public complaint concerning the negligence of public offi- 
cials and to petition the government for redress of grievances. Mills 
v. Alabama, 384 U.S. 214, 16 L. Ed. 2d 484 (1966). The United 
States Supreme Court has repeatedly held that the First Amendment 
guarantees the right to criticize police officers. See Norwell v. City 
of Cincinnati, 414 U.S. 14, 38 L. Ed. 2d 170 (1973) (protecting the 
right to non-provocative voicing of objections to police action); New 
York Times Co. v. Sullivan, 376 U.S. 254, 11 L. Ed. 2d 686 (1964) (pro- 
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tecting the right to criticize police chief in context of libel lawsuit). It 
should also be noted that once the government has opened a forum— 
such as a public meeting—to allow direct citizen involvement, it 
may not discriminate between speakers based upon the content of 
their speech. Madison Joint Sch. Dist. v. Wisconsin Employ- 
ment Relations Comm’n, 429 U.S. 167, 176, 50 L. Ed. 2d 376, 385 
(1976). 


Here, Mr. Moore filed written complaints against the police 
department, appeared at disciplinary hearings against officers, and 
made speeches at Board meetings criticizing the police department 
and the unfairness of the City’s parking ordinance. In each of these 
situations, Mr. Moore was petitioning the government for a redress of 
grievances. When he spoke at disciplinary hearings and Board meet- 
ings, he was using a public forum. The majority of Mr. Moore’s com- 
plaints concerning the police department ard city officials centered 
around the operation of his business. 


The evidence presented with respect to defendant Seagroves 
tended to show that Seagroves himself recruited and trained an 
undercover officer to gather evidence of illegal activity taking place 
at Moore’s Dinette. Further, defendant High testified that Seagroves 
was annoyed at having to answer calls at the dinette and ordered his 
officers to make written reports any time they responded to calls at 
the dinette. Seagroves himself collected these reports and presented 
them to the Board and to the district attorney in order to persuade 
them to bring a nuisance abatement action against plaintiffs. 
Seagroves testified concerning the two “major incidents” which 
“finalized” his decision to seek the nuisance resolution. Admittedly, 
neither incident directly involved Moore’s Dinette. 


Additionally, evidence was presented which tended to show High 
aided Seagroves in carrying out his actions. Testimony showed that 
High and Seagroves collaborated on the passage of the parking ordi- 
nance, with Seagroves recommending that the City outlaw all parking 
on Lyon Street and High making the motion. High was still the Police 
Commissioner in 1989 when he purchased property surrounding the 
dinette. Two weeks after High initially invested in the property sur- 
rounding the dinette, he laid claim to the vacant lots adjacent to the 
dinette. These areas had previously been used by patrons of 
the dinette for parking. Subsequent to High’s purchase of this land, 
the police department towed vehicles from this area. Further, 
although High was a private citizen when the nuisance abatement 
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action was commenced, he may still be held liable because private 
parties who conspire with public officials are subject to suit under 
section 1983. See Dennis v. Sparks, 449 U.S. 24, 66 L. Ed. 2d 185, cert. 
denied, 449 U.S. 1021, 66 L. Ed. 2d 483 (1980). 


As we have previously stated, summary judgment is appropri- 
ate only if “there is no genuine issue as to any material fact.” N.C.G:S. 
§ 1A-1, Rule 56(c). Based on the evidence presented, the issue of 
whether defendants retaliated against plaintiffs by shutting down 
their business because Mr. Moore had exercised his freedom of 
speech is a factual issue which should be determined by a jury. 


[4] Further, we hold that neither defendant is entitled to “qualified 
immunity.” As we stated above, qualified immunity may protect gov- 
ernment officials from personal liability for performing the discre- 
tionary functions of an office to the extent that such conduct does 
not violate “clearly established statutory or constitutional rights of 
which a reasonable person would have known.” Corum, 330 N.C. at 
772, 413 S.E.2d at 283 (quoting Harlow v. Fitzgerald, 457 U.S. 800, 
818, 73 L. Ed. 2d 396, 410 (1982)). Applying this test requires a factual 
determination with respect to a defendant’s motive, conduct, and the 
circumstances in which it occurred. When a defendant’s subjective 
intent is an element of the plaintiff's claim and that defendant has 
moved for summary judgment, the plaintiff may avoid summary judg- 
ment by pointing to specific evidence that the defendant’s actions 
were improperly motivated. Jd. at 774, 413 S.E.2d at 283. After 
reviewing the events described above, along with a review of the 
transcript, we find plaintiffs have made this showing. Accordingly, we 
reverse the Court of Appeals and hold that summary judgment was 
improperly granted with respect to this issue. 


ITl. 


[5] Finally, plaintiffs contend that the Court of Appeals erred in 
affirming the trial court’s dismissal of the state law claim for punitive 
damages against defendant Seagroves individually in plaintiffs’ mali- 
cious prosecution claim. Plaintiffs argue that they presented suffi- 
cient evidence to create an issue of fact as to Seagroves’ motivation 
for initiating the public nuisance action. In the opinion below, the 
Court of Appeals stated that plaintiffs failed to produce sufficient evi- 
dence to show actual malice by Seagroves. We disagree. 


We note that plaintiffs do not seek punitive damages against the 
City or against defendants High and Seagroves in their official capac- 
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ities. Plaintiffs recognize that the United States Supreme Court has 
ruled that punitive damages under section 1983 are not available 
against a municipal government. City of Newport v. Facts Concerts, 
Inc., 453 U.S. 247, 69 L. Ed. 2d 616 (1981). 


In the opinion below, the Court of Appeals properly noted that 
plaintiffs produced “both direct and circumstantial evidence” tending 
to show a “lack of probable cause for the institution of the public nui- 
sance proceedings.” Moore v. City of Creedmoor, 120 N.C. App. 27, 
42, 460 $.E.2d 899, 908 (1995). Accordingly, the Court of Appeals 
found that plaintiffs satisfied their burden of showing that defendants 
acted with “legal malice,” also known as implied or constructive mal- 
ice. Id. at 44, 460 S.E.2d at 909. “Implied malice may be inferred from 
want of probable cause in reckless disregard of plaintiff[s’] rights.” 
Pitts v. Village Inn Pizza, Inc., 296 N.C. 81, 86-87, 249 S.E.2d 375, 379 
(1978). The Court of Appeals then concluded that plaintiffs had failed 
to show actual malice. 


he ot 


[A] plaintiff may recover punitive damages only where the 
wrong is done willfully or under circumstances of rudeness, oppres- 
sion, or in a manner which evidences a reckless and wanton disre- 
gard of the plaintiff’s rights.’ ” United Labs., Inc. v. Kuykendall, 335 
N.C. 183, 191, 437 $.E.2d 374, 379 (1993) (quoting Hardy v. Toler, 288 
N.C. 303, 306-07, 218 S.E.2d 342, 345 (1975)). Plaintiffs may prove 
actual malice by showing that Seagroves was motivated by personal 
spite and a desire for revenge or that his actions towards plaintiffs 
were conducted “in a manner which showed reckless and wanton dis- 
regard of the plaintiff[s’] right[s].” Jones v. Gwynne, 312 N.C. 393, 
405, 323 S.E.2d 9, 16 (1984). 


In the present case, the evidence tended to show that Seagroves 
targeted Moore’s Dinette as a trouble spot and felt Mr. Moore’s per- 
sistent criticisms of the police department were unfounded. 
Testimony also revealed that Seagroves led the effort to pass a park- 
ing ordinance targeted at Moore’s Dinette. Further testimony showed 
that Seagroves hired and supervised an undercover agent to obtain 
evidence of illegal activity by plaintiffs. Finally, as discussed above, 
Seagroves requested that the Board pass a resolution declaring the 
dinette a public nuisance and provided the district attorney with the 
incident report compiled by Seagroves. 


A review of the record, along with the incidents discussed above, 
reveals that the evidence, when viewed in the light most favorable to 
plaintiffs, presents a genuine issue of material fact as to whether 
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actual malice existed on the part of Seagroves. Accordingly, we 
reverse the Court of Appeals’ ruling on this issue. 


IV. 


[6] With regard to the issue presented by virtue of the dissent, 
defendants argue that the Court of Appeals erred in concluding that 
defendants could be found to have “initiated” the malicious prosecu- 
tion suit. Judge Greene, in his dissent, stated that plaintiffs’ malicious 
prosecution claim was properly dismissed because, in his view, nei- 
ther the City of Creedmoor nor defendant Seagroves “initiated” the 
public nuisance action against plaintiffs. 


Justice Whichard recused and took no part in the consideration 
or decision of this case. The remaining members of the Court are 
equally divided on this issue, with three members voting to affirm and 
three members voting to reverse the decision of the Court of Appeals. 
Therefore, as to this issue, the decision of the Court of Appeals is left 
undisturbed and stands without precedential value. See Nesbit v. 
Howard, 333 N.C. 782, 429 $.E.2d 730 (1993). 


As to the issues presented on discretionary review, this case is 
remanded to the Court of Appeals for further remand to the Superior 
Court, Granville County, for further proceedings not inconsistent 
with this opinion. 


AFFIRMED IN PART, REVERSED IN PART, AND REMANDED. 


Justice WHICHARD did not participate in the consideration or 
decision of this case. 


STATE OF NORTH CAROLINA v. LARRY PATRICK BURGESS, JR. 


No. 294A96 
(Filed 10 February 1997) 


1. Criminal Law § 914 (NCI4th Rev. )— first-degree murder— 
instructions—premeditation and deliberation and felony 
murder—no denial of unanimous verdict 

The trial court did not violate defendant’s constitutional right 
to a unanimous jury verdict in its instructions informing the jury 
that it could convict defendant of first-degree murder under 
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either or both theories of premeditated and deliberate murder 
and felony murder, and the instructions did not constitute plain 
error, where the instructions made it clear to the jury that it 
had to be unanimous on both the verdict and the basis for that 
verdict; the instructions could not have been interpreted by the 
jury to permit different jurors to convict defendant on the basis 
of different theories; and the verdict sheet and the jury poll show 
that the jury did not construe the instructions to allow it to con- 
vict defendant of first-degree murder on a basis that was not 
unanimously found beyond a reasonable doubt in that the jury 
found defendant guilty of both premeditated and deliberate mur- 
der and felony murder and each juror indicated that he or she 
found defendant guilty of first-degree murder based on both 
theories. 


Am Jur 2d, Criminal Law § 1014. 


. Homicide § 727 (NCI4th )— first-degree murders—premed- 
itation and deliberation and felony murder—sentence for 
underlying felony 


Where defendant was convicted of two first-degree murders 
based upon theories of premeditation and deliberation and felony 
murder, the underlying felony of arson did not merge with the 
murders, and the trial court did not err by sentencing defendant 
separately for each of the murders and for the underlying felony 
of arson. 


Am Jur 2d, Homicide §§ 44-48, 52, 184, 439, 501. 


Modern status of the rules requiring malice ‘“afore- 
thought,” “deliberation,” or “premeditation,” as elements 
of murder in the first degree. 18 ALR4th 961. 


. Homicide § 727 (NCI4th)— two first-degree murders—pre- 
meditation and deliberation and felony murder—each mur- 
der as underlying felony—sentences for both murders 


Where defendant was convicted of two first-degree murders 
based upon theories of premeditation and deliberation and felony 
murder, there was no merger of either murder conviction by its 
use as an underlying felony for the other murder, and the trial 
court did not err by sentencing defendant separately for each 
murder. 


Am Jur 2d, Homicide §§ 44-48, 52, 184, 439, 501. 
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Modern status of the rules requiring malice “afore- 
thought,” “deliberation,” or “premeditation,” as elements 
of murder in the first degree. 18 ALR4th 961. 


. Criminal Law § 1156 (NCI4th Rev.)— arson—nonstatutory 


aggravating factor—course of conduct endangering oth- 
ers—contemporaneous murder convictions not used 


The trial court did not improperly use defendant’s contempo- 
raneous murder convictions as a nonstatutory aggravating factor 
for an arson conviction when it found that “the arson was com- 
mitted during a course of conduct in which other crimes endan- 
gered the lives of others” where the “other crimes” involved 
assaults on one murder victim’s children rather than the murders. 
Furthermore, this “course of conduct” clearly related to the pur- 
poses of sentencing and was properly found as a nonstatutory 
aggravating factor. 


Am Jur 2d, Arson § 31. 


. Criminal Law § 1218 (NCI4th Rev.)— arson—aggravating 


factor—armed with deadly weapon—not basis for joinable 
crimes 


The trial court could properly find as an aggravating factor 
for an arson conviction that “defendant was armed with a deadly 
weapon at the time of the crime” where defendant was convicted 
of two counts of first-degree murder and one count of first- 
degree arson, and the act of carrying the deadly weapon could 
have been, but was not, the basis for other joinable criminal 
convictions. 


Am Jur 2d, Criminal Law §§ 598, 599. 


. Criminal Law § 697 (NCI4th Rev. )— requested instruction 


given in substance—no error 


The trial court did not err by refusing to give the jury in a 
first-degree murder prosecution defendant’s requested instruc- 
tion on lack of mental capacity where the court instructed the 
jury in substantial conformity with the specific instruction 
requested by defendant. 


Am Jur 2d, Trial §§ 1259, 1260. 
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7. Homicide § 33 (NCI4th)— first-degree murder—premedi- 
tation and deliberation—cool state of blood—sufficiency 
of evidence 


The State’s evidence was sufficient to support a finding by 
the jury that defendant killed the victims in a cool state of blood 
so as to support his conviction of two first-degree murders based 
upon the theory of premeditation and deliberation, notwithstand- 
ing defendant may have been angry or in an emotional state at the 
time he shot the victims, where the evidence tended to show that 
defendant entered one victim’s apartment without a pistol, 
argued with this victim, left the apartment, and then returned to 
the apartment with a pistol; after again arguing with such victim, 
defendant shot his way into a bathroom where the two victims 
and three small children had locked themselves away from 
defendant’s reach; once inside the bathroom, defendant, a Marine 
experienced with firearms, took aim and fired a bullet into the 
first victim’s neck; and defendant then placed the muzzle of 
the gun next to the hand the second victim had raised to defend 
herself and shot her in the head. 


Am Jur 2d, Homicide §§ 60, 115, 292. 


8. Evidence and Witnesses § 2302 (NCI4th)— first-degree 
murders—expert testimony that defendant “snapped”’— 
exclusion as harmless error 


The trial court erred in excluding testimony by a forensic psy- 
chologist that defendant had “snapped” at the time of two mur- 
ders because this testimony tended to show that defendant was 
not in a cool state of blood when he shot the victims and was thus 
relevant to show that defendant did not premeditate and deliber- 
ate the killings. However, this error was not prejudicial where the 
witness was allowed to give testimony about defendant’s mental 
state at the time of the murders which indicated that defendant 
did not form the specific intent to kill, and the jury’s verdicts 
would not have been different if the witness had given his opin- 
ion that defendant “snapped.” 


Am Jur 2d, Expert and Opinion Evidence §§ 193, 194, 
362, 363. 


Admissibility of expert testimony as to whether 
accused had specific intent necessary for conviction. 16 
ALR4th 666. 
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Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from judg- 
ments imposing two sentences of life imprisonment entered by 
Ragan, J., at the 23 October 1995 Criminal Session of Superior Court, 
Pitt County, upon jury verdicts of guilty of first-degree murder. 
Defendant’s motion to bypass the Court. of Appeals as to an additional 
judgment imposed for first-degree arson was allowed 9 July 1996. 
Heard in the Supreme Court 12 November 1996. 


Michael F. Easley, Attorney General, by R. Kendrick Cleveland, 
Associate Attorney General, for the State. 


Malcolm Ray Hunter, Jr., Appellate Defender, by Charlesena 
Walker, Assistant Appellate Defender, for defendant-appellant. 


FRYE, Justice. 


Upon proper indictments, defendant was tried and convicted of 
murder in the first degree of Juanita Michelle Jones (Jones), murder 
in the first degree of Christie Nicole Smith (Smith), and first-degree 
arson of the home of Juanita Michelle Jones and her three small chil- 
dren. As to each murder victim, the jury found defendant guilty of 
murder in the first degree on the basis of malice, premeditation, and 
deliberation as well as under the felony murder rule. At the capital 
sentencing proceeding, the jury recommended a sentence of life 
imprisonment for each murder. On 17 November 1995, Judge Ragan 
entered judgments imposing sentences of life imprisonment for each 
of the first-degree murder convictions and life imprisonment for the 
first-degree arson conviction. 


On appeal to this Court, defendant makes eight arguments. After 
reviewing the record, transcript, and briefs in this case, we conclude 
that defendant received a fair trial, free of prejudicial error. 


The State’s evidence presented at trial tended to show the fol- 
lowing facts and circumstances: On 20 May 1994, defendant bor- 
rowed a friend’s automobile and drove to the apartment of Juanita 
Michelle Jones, whom he had dated in the past. Brittany Jones, Jones’ 
four-year-old daughter, let defendant into the house. After arguing 
with Jones, defendant returned to the automobile, obtained a .38- 
caliber pistol from under the seat of the automobile, and reentered 
the apartment. Defendant displayed the pistol and told Brittany to go 
upstairs. Brittany went upstairs and told Jones, who was ironing at 
the time, that defendant had a gun. Defendant refused to allow Jones 
to leave the room. Brittany ran to the bathroom where her younger 
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brothers and Christie Nicole Smith, Jones’ cousin, were. Jones ran 
into the bathroom and locked the door. Defendant burst through the 
door and killed Jones and Smith. He choked Brittany and her two 
brothers and threw them to the floor. Defendant set a fire in Jones’ 
closet and then left the apartment. 


Mary Cox, Jones’ aunt, telephoned Jones’ apartment on 20 May 
1994. Brittany answered the telephone and said, “Aunt Helen, come. 
[Defendant] killed my momma and Chris. Come. We are going to burn 
up.” Cox immediately left work and went to Jones’ apartment. When 
Cox arrived, she noticed black smoke coming out the back door. Cox 
opened the door and was met by Jones’ children. As the children 
grabbed her and ran from the apartment, Cox noticed blood “every- 
where” on their clothes. 


Defendant testified at trial that he was twenty-one years old in 
May 1994 and that he had been in the United States Marine Corps for 
about one year. Defendant further testified that he met Jones in 
January 1992 in a Jacksonville shopping mall and that Jones had lied 
to him about not having children, about being in school, about having 
a job, and about not having dated a serviceman before. They contin- 
ued to date for a while, even after he discovered these untruths. In 
the summer of 1992, Jones told defendant that she was marrying a 
corporal and that she would be moving with him to California. 
Defendant testified that he was happy for her. 


Defendant further testified that in January 1993, Jones tried twice 
to reach defendant at his office, but defendant was meeting with a 
superior officer each time she called and could not come to the tele- 
phone. During one call, someone grabbed the telephone from Jones 
and told the sergeant who answered the telephone that if defendant 
was too busy to talk to Jones, he could talk to her in court. Jones did 
not leave her name either time she called, and defendant was dumb- 
founded by the message. In February 1993, defendant learned that a 
civil summons had been issued to him for nonsupport. It was defend- 
ant’s first knowledge of the lawsuit. At court, Jones admitted that 
she was not sure whether her third child was defendant’s but that she 
had to bring the suit because her mother was “on her case about hav- 
ing kids and having deadbeat dads for them.” Shortly thereafter, 
Jones told the district attorney that she wanted to drop the suit. 


Defendant further testified that Jones stopped by his barracks at 
Camp Lejeune in Jacksonville between 5:30 and 6:00 one morning in 
June 1993 and stated that she was at the camp visiting a friend and 
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just wanted to see how he was doing. He told her that he had a busy 
morning ahead of him and needed to get some rest. Shortly there- 
after, there was another knock at the door of defendant’s barracks, 
and defendant found a baby at the door and saw Jones driving away. 
Defendant drove around, found Jones at her friend’s house in 
Greenville, and returned the baby. Jones had told defendant that if he 
did not have time for her, he would have to make time. Defendant 
returned to the barracks too late for a class required to maintain his 
security clearance. As a result of being late for class, defendant was 
dismissed from the class, and his top-secret security clearance was 
nullified. 


Defendant testified that in August 1993, he was deployed over- 
seas to Bosnia and Somalia. While he was away, Jones called Camp 
Lejeune looking for him and “fussed out” several high-ranking offi- 
cers. Upon returning to Camp Lejeune, defendant was informed of 
these calls and was advised to get blood tests performed to determine 
paternity. Pursuant to this advice, defendant and Jones scheduled 
blood testing at the Department of Social Services (DSS) in 
Greenville. Defendant missed the first appointment and his resched- 
uled appointment because he was performing field operations. 
Defendant called DSS to report that he would not be able to make the 
appointments. The DSS worker who answered the telephone told 
defendant that if he could not make his appointment, they would see 
him in court. The court date was set for 13 May 1994. At court, the 
judge declined making a decision on the nonsupport action and 
ordered defendant to appear for blood testing on 20 May 1994. 


Defendant also testified that on 20 May 1994, he borrowed a 
friend’s automobile and went to Jones’ apartment to drive her to the 
health department for the blood testing. Jones, however, just wanted 
him to sign papers acknowledging that he was the father. He asked 
her why she had not told him during her pregnancy that she was 
pregnant and suspected that he was the father. Defendant also asked 
Jones about the sergeant she was purportedly dating during her preg- 
nancy. An argument ensued, and Jones grabbed a knife from the 
kitchen and asked defendant to leave. Defendant went out to the 
automobile to leave but changed his mind because he did not want to 
be degraded at the health department without first getting some 
answers from Jones. At that point, defendant reached under the seat 
and grabbed a .38-caliber pistol that he knew the owner of the auto- 
mobile kept under the seat. 
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Defendant testified that he then reentered Jones’ apartment and 
proceeded upstairs where Jones and Smith were talking. When Jones 
saw that defendant had a gun, she asked if that was supposed to 
mean anything. After defendant told her that he just wanted to talk, 
Jones stated that she did not need him for anything and that defend- 
ant had better pray that the child was not his because she was going 
to make the rest of his life miserable. Jones threatened to “put a 
curse” on defendant. The argument escalated, and defendant fired the 
pistol. Defendant testified that he did not remember how many times 
he fired the weapon but that he did remember shooting the victims. 
Defendant then testified that he was “really nervous” and that he set 
fire to his clothes in Jones’ closet because he thought that Jones had 
used them to put a curse on him. Defendant denied that he tried to 
harm the children. 


Defendant’s motions to dismiss made at the close of the State’s 
evidence and again at the close of all the evidence were denied. 


[1] In his first argument, defendant contends that the trial court com- 
mitted plain error in instructing the jury about premeditated and 
deliberate murder and felony murder and by informing the jury that 
it could convict defendant of first-degree murder under either or both 
theories. Defendant argues that the trial court should have specifi- 
cally informed the jury that it had to be unanimous on the theory of 
first-degree murder upon which its verdict was rendered. Defendant 
contends that the jury could have interpreted the instructions to 
allow a conviction on a theory of first-degree murder not found by all 
the jurors beyond a reasonable doubt, in violation of his consti- 
tutional right to a unanimous jury. Defendant contends that it is 
impossible to determine whether the jury unanimously found that he 
actually committed either premeditated and deliberate murder or 
felony murder or if different jurors convicted him on the basis of dif- 
ferent theories. Notwithstanding the failure to object to the instruc- 
tions at trial, defendant argues that this Court should grant a new trial 
under the plain error rule because of a perceived lack of evidence 
that defendant formed the intent to kill while in a cool state of blood. 
In light of the actual instructions given to the jury, the verdict sheet 
returned by the jury, and the jury poll, we are satisfied that the jury 
was not misled by the instructions. 


We rejected a similar challenge in State v. Alford, 339 N.C. 562, 
453 S.E.2d 512 (1995). In Alford, we noted: 
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The actual instructions given by the trial court made it clear 
to the jury that it had to be unanimous on both the verdict and the 
basis for that verdict. After informing the jury that it could “find 
the defendant guilty of first degree murder on either or both of. 
two theories[,] [t]hat is, on the basis of malice, premeditation and 
deliberation, or under the felony—first-degree felony murder 
rule,” the trial court charged the jury on first-degree murder by 
premeditation and deliberation and then instructed on the ele- 
ments of felony murder. 


Id. at 575, 453 S.E.2d at 519. 


As in Alford, the actual instructions given by the trial court in the 
instant case made it clear to the jury that it had to be unanimous on 
both the verdict and the basis for that verdict. After informing the 
jury that it could find “defendant guilty of first degree murder on 
either or both of two theories, that is, on the basis of malice, pre- 
meditation and deliberation, or under the first-degree felony murder 
rule,” the trial court charged the jury on first-degree murder on the 
basis of malice, premeditation, and deliberation and then instructed 
on the elements of first-degree murder under the felony murder rule. 
The court in the instant case then charged the jury as follows: 


So I charge that if you find from the evidence beyond a rea- 
sonable doubt that on or about the alleged date the defendant 
intentionally killed the victim with a deadly weapon and that this 
proximately caused the victim’s death, and that the defendant 
intended to kill the victim, and that he acted with malice after 
premeditation and with deliberation, it would be your duty to 
return a verdict of guilty of first-degree murder on the basis of 
malice, premeditation, and deliberation. 


However, if you do not so find or have a reasonable doubt as 
to one or more of these things, you would not run [sic] a verdict 
of guilty of first-degree murder on the basis of malice, premedi- 
tation, and deliberation. 


Whether or not you find the defendant guilty of first-degree 
murder on the basis of malice, premeditation, and deliberation, 
you will also consider whether he is guilty of first-degree murder 
under the first-degree felony murder rule. 


We note that this instruction is essentially identical to the instruction 
given in Alford. 
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In Alford, we noted that “[t]he court then gave the final mandate 
on felony murder and finally instructed the jurors, ‘You and each of 
you, that is, all 12 of you, must unanimously agree upon any verdict 
which you return.’ ” Id. at 576, 453 S.E.2d at 519. In the instant case, 
after instructing the jurors on felony murder, the court continued to 
instruct the jury on other crimes for which defendant could be found 
guilty. The court then told the jury: “Now, [instruct you that a verdict 
is not a verdict until all twelve jurors agree unanimously as to what 
your decision shall be. You may not render a verdict by majority 
vote.” After admonishing the jurors as to their “duty to consult with 
one another and to deliberate with a view to reaching an agreement 
if it can be done without violence to individual judgment,” the court 
instructed the jurors, “Now, when you have reached a unanimous ver- 
dict you will have your foreperson mark your—mark the ballot (sic) 
appropriately and knock on the door to announce your verdict.” 


We further note that in Alford, we said: 


[T]he verdict sheet actually returned by the jury and the jury poll 
conducted after the verdict was returned indicate that the jurors 
did not construe the disjunctive instructions to allow the jury to 
convict defendant of first-degree murder on a basis that was not 
unanimously found beyond a reasonable doubt. The verdict sheet 
clearly indicates that the jury found defendant guilty of both pre- 
meditated and deliberate murder and felony murder. When 
polled, each juror reiterated that he or she found defendant guilty 
of first-degree murder based on both theories. 


Id. at 575, 453 S.E.2d at 519. In the instant case, the verdict sheet 
actually returned by the jury and the jury poll conducted after the 
verdict was returned indicate that the jurors did not construe the 
court’s instructions in a manner allowing the jury to convict defend- 
ant of first-degree murder on a basis that was not unanimously found 
beyond a reasonable doubt. The verdict sheet indicates that the jury 
found defendant guilty of both premeditated and deliberate murder 
and felony murder. Further, the record shows that when polled, no 
juror expressed that he or she had not found defendant guilty of first- 
degree murder based on both theories. Accordingly, as in Alford, we 
conclude that defendant’s contentions are without merit, and we 
reject defendant’s first argument. 


[2] In his second argument, defendant contends that the trial court 
committed reversible error when it imposed judgment upon defend- 
ant for the arson conviction when defendant had already been con- 
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victed and sentenced for his convictions of first-degree murder based 
upon the felony murder rule with arson as one of the underlying 
felonies. Defendant argues that because arson was used as one of the 
underlying felonies to support his first-degree murder convictions 
under the felony murder rule, defendant could not be sentenced for 
both arson and murder. 


In State v. Lewis, 321 N.C. 42, 361 S.E.2d 728 (1987), we said: 


When the evidence so warrants, a trial judge may submit a 
special verdict form to the jury that allows the jurors to indicate 
whether they find the defendant guilty of first degree murder 
based upon premeditation and deliberation or first degree mur- 
der based on a felony murder theory. State v. Silhan, 302 N.C. 
223, 275 S.E.2d 450 (1981). However, if both theories are submit- 
ted to the jury and the jury finds the defendant guilty under both 
theories the underlying felony need not merge with the murder. 
State v. Rook, 304 N.C. 201, 283 S.E.2d 732 (1981)[, cert. denied, 
455 U.S. 1038, 72 L. Ed. 2d 155 (1982)]. 


Lewis, 321 N.C. at 50, 361 S.E.2d at 733. In the instant case, defend- 
ant was convicted of the first-degree murders based upon theories of 
premeditation and deliberation and felony murder. Thus, the under- 
lying felony of arson need not merge with the murder convictions, 
and it was not error to sentence defendant separately for each of the 
murders and for the underlying felony. 


{3] In his third argument, defendant contends that the trial court 
erred when it imposed separate judgments for each of the two first- 
degree murder convictions since the convictions were based upon 
the felony murder rule and each homicide was used as the underlying 
felony for the other. Again we note that defendant was convicted of 
the first-degree murders based on theories of premeditation and 
deliberation and felony murder. Defendant was sentenced only once 
for the murder of Jones and once for the murder of Smith. Since there 
was no merger of either murder conviction by its use as an underly- 
ing felony for the other murder, see 7d., the trial court did not err by 
sentencing defendant separately for each murder. 


[4] In his fourth argument, defendant contends that the trial court 
improperly used his contemporaneous murder convictions as a non- 
statutory aggravating factor for the arson conviction when it found 
that “the arson was committed during a course of conduct in which 
other crimes endangered the lives of others.” We disagree. 
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In State v. Taylor, 322 N.C. 280, 367 S.E.2d 664 (1988), we said: 


Pursuant to the Fair Sentencing Act, the trial court is not con- 
fined to consideration of statutory factors only, but may consider 
nonstatutory factors to the extent they are (1) related to the pur- 
poses of sentencing and (2) supported by the evidence in the 
case. N.C.G.S. § 15A4-1340.4(a) (1983). Amongst the purposes of 
sentencing explicitly identified in N.C.G.S. § 15A-1340.3 are “to 
protect the public by restraining offenders” and “to provide a gen- 
eral deterrent to criminal behavior.” 


Taylor, 322 N.C. at 287, 367 S.E.2d at 668. Additionally, the Fair 
Sentencing Act! and our cases interpreting it establish that a con- 
viction may not be aggravated by (1) prior convictions of other 
crimes which could have been joined for trial, (2) contemporaneous 
convictions of crimes actually joined, or (3) acts which form the 
gravamen of these prior or contemporaneous convictions. N.C.G.S. 
§ 15A-1340.4(a)(1)o (1983); State v. Hayes, 323 N.C. 806, 372 S.E.2d 
704 (1988); State v. Westmoreland, 314 N.C. 442, 334 S.E.2d 223 
(1985); State v. Lattimore, 310 N.C. 295, 311 S.E.2d 876 (1984). 


In the case before us, the trial court aggravated defendant’s sen- 
tence on the basis of defendant’s committing the arson “during a 
course of conduct in which other crimes endangered the lives of oth- 
ers.” Contrary to defendant’s contention that the “other crimes” 
referred to in this nonstatutory aggravating factor include the mur- 
ders of Jones and Smith for which defendant was contemporaneously 
convicted, we conclude that the other crimes involved the assaults on 
Jones’ three small children. It is certainly reasonable to conclude that 
this is the type of behavior from which the public should be protected 
and from which possible future offenders should be deterred. Thus, 
the trial court’s finding of the nonstatutory aggravating factor in ques- 
tion was clearly related to the purposes of sentencing. 


Moreover, the trial court’s finding was amply supported by the 
evidence. The State’s evidence in the proceeding below indicated that 
when defendant pulled his gun, he saw Brittany run into the bath- 
room where Smith and the other two children were. The shell casings 
found in the bedroom show that defendant fired two bullets into the 
locked bathroom while he was standing on the outside of the door in 
the master bedroom. Further, the State’s evidence shows that defend- 


1. The Fair Sentencing Act, N.C.G.S. § 15A-1340.1 to -1340.7 (1988), was repealed 
effective 1 October 1994, when the Structured Sentencing Act became effective for 
offenses occurring on or after that date. 
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ant choked the three children and threw them to the floor. This evi- 
dence is sufficient for the trial judge to find the aggravating factor 
that the arson was committed during a course of conduct, that is, the 
assaults on the children, that endangered the lives of others. These 
crimes are separate and distinct from the murders for which defend- 
ant was convicted. Thus, the aggravating factor did not run afoul of 
the statute. 


[5] In his fifth argument, defendant contends that the trial court 
improperly used evidence of the offenses joined for trial when it 
found as an aggravating factor for the arson conviction that “defend- 
ant was armed with a deadly weapon at the time of the crime.” In the 
instant case, defendant was convicted of two counts of first-degree 
murder and one count of first-degree arson. The trial court found as 
an aggravating factor that defendant was armed with a deadly 
weapon at the time he started the fire that constituted the criminal 
act supporting the arson conviction. We have held that acts which 
could have been, but were not, the basis for other joinable criminal 
convictions may be used to aggravate the conviction for which a 
defendant is being sentenced. State v. Abee, 308 N.C. 379, 302 S.E.2d 
230 (1983). Because the act of carrying the deadly weapon could have 
been, but was not, the basis for other joinable criminal convictions, it 
may be used to aggravate the conviction for which defendant is being 
sentenced. Accordingly, we find no error in the trial court’s use of this 
aggravating factor. | 


[6] In his sixth argument, defendant contends that the trial court 
committed reversible error when it refused to instruct the jury on the 
lack of mental capacity according to defendant’s requested written 
instruction. Defendant requested the following instruction: 


You may find that there is evidence which tends to show that 
the defendant lacked mental capacity at the time of the alleged 
events in this case. However, if you find that the defendant lacked 
mental capacity, you should consider whether this condition 
affected whether or not he deliberated prior to his killing which 
is required for the conviction of first-degree murder. In order for 
you to find the defendant guilty of first-degree murder, you must 
find beyond a reasonable doubt that he killed the deceased with 
malice, and in the execution of an actual specific intent to kill 
formed after premeditation and deliberation. 


If as a result of lack of mental capacity, the defendant did not 
deliberate prior to killing the deceased, he is not guilty of first- 
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degree murder. Therefore, I charge that if upon considering the 
evidence with respect to the defendant’s lack of mental capacity 
you have a reasonable doubt as to whether the defendant formu- 
lated the specific intent required for the conviction of first-degree 
murder, you will not return a verdict of guilty of first-degree 
murder. 


The State offered North Carolina criminal pattern jury instruction 
305.11. After considering both parties’ proposed jury instructions, the 
trial court consolidated the two instructions and instructed the jury 
as follows: | 


Now, you may find that there is evidence which tends to show 
that the defendant lacked mental capacity at the time of the acts 
alleged in this case. If you find that the defendant lacked mental 
capacity, you could—you should consider whether this condition 
affected his ability to formulate the specific intent which is 
required for conviction of first-degree murder on the basis of mal- 
ice, premeditation, and deliberation, or whether this condition 
affected his ability to premeditate or deliberate. 


In order for you to find the defendant guilty of first-degree 
murder on the basis of malice, premeditation, and deliberation, 
you must find beyond a reasonable doubt that he killed the 
deceased with malice and [in] the execution of an actual specific 
intent to kill formed after premeditation [] and deliberation. 


If as a result of a lack of mental capacity, the defendant did 
not have the specific intent to kill the deceased formed after pre- 
meditation [] and deliberation, he is not guilty of first-degree mur- 
der on the basis of malice, premeditation, and deliberation. 


If as a result of a lack of mental capacity, the defendant did 
not have the ability to premeditate or deliberate, he is not guilty 
of first-degree murder on the basis of malice, premeditation, and 
deliberation. 


Therefore, I charge that if—upon considering the evidence 
with respect to the defendant’s lack of mental capacity you have 
a reasonable doubt as to whether the defendant formulated the 
specific intent required for the conviction of first-degree murder 
or lacked the mental capacity to premeditate or deliberate, you 
will not return a verdict of guilty of first-degree murder on the 
basis of malice, premeditation, and deliberation. 
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In State v. Brown, 335 N.C. 477, 489 S.E.2d 589 (1994), we 
said: 


With regard to a defendant’s request for jury instructions, 
this Court has consistently held that a trial court is not required 
to repeat verbatim a requested, specific instruction that is cor- 
rect and supported by the evidence, but that it is sufficient if the 
court gives the instruction in substantial conformity with the 
request. 


Id. at 490, 439 S.E.2d at 597. In the instant case, the trial court 
instructed the jury in substantial conformity with the specific instruc- 
tion requested by defendant. Therefore, we reject defendant’s sixth © 
argument. 


{7] In his seventh argument, defendant contends that the trial court 
committed reversible error in denying his motion to dismiss the 
charges of first-degree murder based upon the theory of premedita- 
tion and deliberation. Defendant argues that the State’s evidence 
failed to prove beyond a reasonable doubt that defendant formed the 
intent to kill the victims while in a cool state of blood. 


In ruling on a motion to dismiss, the trial court must examine the 
evidence in the light most favorable to the State, and the State is enti- 
tled to every reasonable inference that can be drawn therefrom. State 
v. Powell, 299 N.C. 95, 99, 261 S.E.2d 114, 117 (1980). “The defendant’s 
evidence, unless favorable to the State, is not to be taken into con- 
sideration.” State v. Jones, 280 N.C. 60, 66, 184 S.E.2d 862, 866 (1971). 
The determination of the witnesses’ credibility is for the jury. See 
State v. Locklear, 322 N.C. 349, 358, 368 S.E.2d 377, 383 (1988). 


In State v. Saunders, 317 N.C. 308, 345 S.E.2d 212 (1986), we 
sald: 


“Murder in the first degree is the unlawful killing of a human 
being with malice and with premeditation and deliberation.” 
State v. Calloway, 305 N.C. 747, 751, 291 S.E.2d 622, 625 (1982). 
Premeditation is defined as “thought beforehand for some length 
of time no matter how short.” Jd. Deliberation means an “inten- 
tion to kill executed by the defendant in a ‘cool state of blood’ in 
furtherance of a ‘fixed design to gratify a feeling of revenge, or, to 
accomplish some unlawful purpose.’ ” Jd. “ “Cool state of blood’ 
as used in connection with premeditation and deliberation does 
not mean absence of passion and emotion but means that an 
unlawful killing is deliberate and premeditated if executed with a 
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fixed design to kill notwithstanding defendant was angry or in an 
emotional state at the time.” State v. Ruof, 296 N.C. 623, 636, 252 
S.E.2d 720, 728 (1979). 


Saunders, 317 N.C. at 312, 345 $.E.2d at 215. 


In the instant case, there was substantial evidence to support a 
finding that defendant killed the victims in a cool state of blood. 
Viewing the evidence in the light most favorable to the State, as we 
must, the evidence shows that defendant entered Jones’ apartment 
without a pistol and, after leaving the apartment after an argument 
with Jones, returned with a pistol, argued with Jones again, and then 
shot his way into the bathroom where Jones, Smith, and the three 
small children had locked themselves away from defendant’s reach. 
Once inside the bathroom, defendant, a Marine experienced with 
firearms, took aim and fired a bullet into Jones’ neck and placed the 
muzzle of the gun next to the hand Smith had raised to defend herself 
and shot her in the head. Notwithstanding that defendant may have 
been angry or in an emotional state at the time he shot the victims, 
the evidence was sufficient for a jury to find that defendant executed 
his specific intent to kill in a cool state of blood. Therefore, the trial 
court did not err in denying defendant’s motion to dismiss for insuf- 
ficiency of the evidence. 


[8] In his eighth and final argument, defendant contends that the trial 
court committed reversible error by sustaining the prosecutor’s 
objections to a portion of the direct testimony of Dr. John Warren, a 
forensic psychologist, relating to defendant’s state of mind at the time 
of the killings. 


On direct examination, defense counsel asked Dr. Warren 
whether he had an opinion concerning whether the killings of the vic- 
tims in this case were “committed in a cool state of blood.” After he 
stated that he had an opinion, defense counsel asked Dr. Warren to 
state his opinion, at which time the State objected. Outside the pres- 
ence of the jury, the trial court sustained the State’s objection as to 
the use of a precise legal term. Defense counsel then offered to 
rephrase the question. On voir dire, defense counsel rephrased the 
question concerning defendant’s mental state to ask whether “around 
the time of the killings of [the victims,] ... [defendant] had snapped.” 
The trial court sustained the State’s objection to the use of the term 
“snapped.” On voir dire, Dr. Warren stated that he had an opinion as 
to whether defendant had “snapped” and testified as follows: 
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Recognizing the imprecise nature of the term—slang term 
snapped, as I said in my report, I believe that the defendant had 
an inability to think things through calmly and clearly, to weigh 
options or consider alternatives at the moment of the shootings. 
And this combined with his report of snapping, would indicate 
that yes, he snapped. 


Defendant argues that the testimony of Dr. Warren that defendant 
“snapped” tended to show that defendant was not in a cool state of 
blood when he shot the victims and, thus, was relevant since it 
tended to show that defendant did not premeditate and deliberate the 
killings. We agree. See State v. Shank, 322 N.C. 248, 367 S.E.2d 639 
(1988) (expert witness may testify concerning defendant’s ability to 
make and carry out plans, and jury may consider such evidence when 
determining if defendant had the ability to form a specific intent). 


Nevertheless, a determination of relevancy under Rule 401 does 
not necessarily end the inquiry as to whether a trial court erred in 
sustaining an objection to proffered expert witness testimony. As we 
said in State v. Jackson, 340 N.C. 301, 457 S.E.2d 862 (1995): 


The admissibility of evidence is first governed by Rule 401 of 
the Rules of Evidence, which defines relevant evidence as that 
which has “any tendency to make the existence of any fact that is 
of consequence to the determination of the action more probable 
or less probable than it would be without the evidence.” N.C.G.S. 
§ 8C-1, Rule 401 (1992). Rule 702 sets the standard for the admis- 
sibility of expert opinion testimony, specifying that a witness 
qualified as an expert may testify as to scientific, technical or 
other specialized knowledge if such testimony “will assist the 
trier of fact to understand the evidence or to determine a fact in 
issue.” N.C.G.S. § 8C-1, Rule 702 (1992). 


Jackson, 340 N.C. at 310, 457 S.E.2d at 868. 


As an expert witness in the field of psychology, Dr. Warren was, 
by education and training, in a better position than the jury to evalu- 
ate whether defendant could formulate a specific plan or intent to 
kill. See State v. Wilkerson, 295 N.C. 559, 247 S.E.2d 905 (1978). An 
expert witness’ opinion to the effect that the defendant’s capacity to 
calmly function and plan was severely impaired is evidence which 
arguably would tend to show that the defendant acted without 
premeditation and deliberation and could not form the specific intent 
to kill. 


IN THE SUPREME COURT 389 


STATE v. COFFEY 
(345 N.C. 389 (1997)] 


Assuming arguendo that Dr. Warren’s opinion that defendant 
“snapped” could have “assist[ed] the trier of fact to understand the 
evidence or to determine a fact in issue,” N.C.G.S. § 8C-1, Rule 702, 
and that the trial court erred by not admitting it, we nevertheless con- 
clude that the error in this instance was not prejudicial. Dr. Warren 
was allowed to testify about defendant’s mental state at the time of 
the murders, testimony which indicated that defendant did not form 
the specific intent to kill. We are convinced that even if Dr. Warren 
had given his opinion that defendant “snapped,” the jury verdicts in 
this case would not have been different. See N.C.G.S. § 15A-1443(a) 
(1988). Accordingly, we reject defendant’s final argument. Defendant 
received a fair trial, free of prejudicial error. 


NO ERROR. 


STATE OF NORTH CAROLINA v. KENNETH EUGENE COFFEY 


No. 137A96 


(Filed 10 February 1997) 


1. Criminal Law § 761 (NCI4th Rev.)— noncapital first- 
degree murder—instructions—finding evidence true be- 
yond reasonable doubt—no prejudice 


There was no plain error in a noncapital first-degree murder 
prosecution where defendant contended that the trial court erred 
by instructing jurors that they must unanimously find beyond a 
reasonable doubt that the evidence was true before they could 
consider it in determining defendant’s guilt or innocence. It 
would appear that the trial judge was merely referencing the 
weighing process which must occur during jury deliberations; 
assuming that the trial court inaccurately described the weighing 
process, the instructions when read as a whole and in context 
reflect that the judge fairly advised the jury of every element of 
the offense charged and provided a correct statement of the law, 
and there was substantial evidence to support the verdict. 


Am Jur 2d, Trial §§ 1203, 1370, 1376. 
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Evidence and Witnesses §§ 1222, 1235 (NCI4th)— defend- 
ant’s statements during and after polygraph—not an inter- 
rogation—right to counsel not denied 


The trial court did not err in a noncapital first-degree murder 
prosecution by not suppressing statements made during and after 
a polygraph exam where defendant contended that the state- 
ments were obtained in violation of his Fifth and Sixth 
Amendment rights to counsel. Although there is no question that 
defendant was in custody at the time the statements were made, 
he was not being interrogated at that time. Since there was no 
interrogation, his rights to counsel were not violated. Even 
assuming that defendant was being interrogated, there is compe- 
tent evidence in the record to support the trial court’s finding of 
fact that defendant initiated the conversation with the SBI agent 
and the detective, and that finding is binding on appeal. 


Am Jur 2d, Criminal Law §§ 793-795, 797; Evidence 
§ 749. 


What constitutes “custodial interrogation” within rule 
of Miranda v. Arizona requiring that suspect be informed 
of his federal constitutional rights before custodial inter- 
rogation. 31 ALR3d 565. 


Admissibility in evidence of confession made by ac- 
cused in anticipation of, during, or following polygraph 
examination. 89 ALR3d 230. 


. Evidence and Witnesses § 1339 (NCI4th)— noncapital 


first-degree murder—defendant’s statements to officers— 
conclusion of voluntariness—supported by findings and 
evidence 


A noncapital first-degree murder defendant’s statements to 
officers were voluntarily and knowingly made, under the totality 
of the circumstances, where the trial court’s conclusion was fully 
supported by findings based on competent testimony, including 
defendant’s testimony that his statement was made knowingly 
and willingly and was true. 


Am Jur 2d, Evidence §§ 723, 728, 742. 
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4. Evidence and Witnesses § 162 (NCI4th)— noncapital 
first-degree murder—unrelated threats by defendant— 
admissible 


The trial court did not err in a noncapital first-degree murder 
prosecution by admitting as corroborative evidence a witness’s 
statement to an investigating officer that she had initially been 
too afraid to give information to an investigating officer because 
of a prior threat of violence from defendant arising from an evic- 
tion. Although defendant contends that the testimony concerning 
the statement was not necessary to prove any material fact and 
was unfairly prejudicial, it would have been reasonable for the 
jury to have raised questions about the failure of the witness to 
give information about the case to the SBI agent and the state- 
ment corroborates her in-court testimony that she did not want to 
get involved because she was scared. There was no abuse of dis- 
cretion in the trial judge’s determination that the danger of unfair 
prejudice did not outweigh its probative value. 


Am Jur 2d, Evidence §§ 340-342. 


5. Evidence and Witnesses § 3126 (NCIl4th)— noncapital 
first-degree murder—witness afraid of defendant—hearsay 
statement—admitted as corroboration 


The statement of a witness to an officer was not inadmissible 
hearsay in a capital murder prosecution where the statement was 
not offered to prove the truth of the matter asserted, but merely 
to strengthen the credibility of the witness’s testimony that she 
had not talked with an SBI agent because she was afraid of 
defendant due to an unrelated incident. N.C.G.S. § 8C-1, Rule 
801(c). 


Am Jur 2d, Evidence §§ 661, 667; Witnesses § 1001. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a Judg- 
ment imposing a sentence of life imprisonment entered by Downs, J., 
at the 27 November 1995 Criminal Session of Superior Court, 
Watauga County, upon a jury verdict of guilty of first-degree murder. 
Heard in the Supreme Court 14 October 1996. 


Michael F. Easley, Attorney General, by James P. Erwin, Jr., 
Special Deputy Attorney General, for the State. 


Matcolm Ray Hunter, Jr, Appellate Defender, by Staples 
Hughes, Assistant Appellate Defender, for defendant-appellant. 
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ORR, Justice. 


This case arises out of the murder of Marvin “Coy” Hartley, who 
was found beaten to death in his home on 8 December 1994. 
Defendant was indicted for this crime on 20 February 1995 and was 
tried noncapitally before a jury. The jury returned a verdict finding 
defendant guilty of first-degree murder. The trial court imposed a 
mandatory sentence of life imprisonment for this conviction. 


After consideration of the assignments of error brought forward 
on appeal by defendant and a thorough review of the transcript of the 
proceedings, the record on appeal, the briefs, and oral arguments, we 
conclude that defendant received a fair trial, free from prejudicial 
error. For the reasons set forth below, we affirm his conviction and 
sentence. 


At trial, the State’s evidence tended to show the following: Larry 
Grimes testified that he lived with his wife in Greenway Trailer Park 
in Boone, North Carolina, and that the victim, Coy Hartley, lived 
alone in a trailer two doors down from them. Grimes testified that he 
delivered leftover food to Hartley nearly every day. Around 6:30 p.m. 
on 8 December 1994, Grimes went to Hartley’s trailer to bring him 
some food, and after Hartley failed to answer the door, Grimes 
entered through the unlocked door. Upon entering the trailer, Grimes 
discovered Hartley lying face down on the floor in the living room. 
When Hartley did not respond, Grimes returned to his own trailer and 
called 911. 


_ Gary Taylor, one of the EMTs who responded to the call, testified 
that there was “a large, massive amount of blood” underneath 
Hartley’s face. He further testified that he could find no vital signs 
and that “[Hartley] had already expired.” Taylor returned later to 
assist In removing the body, and when the body was rolled over, 
severe wounds to the face and head were discovered. 


Dr. Brent Hall, a medical expert in the field of pathology, testified 
that during his autopsy on the body of Coy Hartley, he observed mul- 
tiple bruises and lacerations on the head and upper chest. Dr. Hall 
determined that, in his opinion, the cause of death was blunt trau- 
matic injury to the head. 


Officer Randall Rasnak, a patrolman with the Boone Police 
Department, testified that during December 1994, while working a 
night shift, he and Officer Hayes responded to a call at the Longview 
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Motel concerning a fight. When Officer Rasnak and Officer Hayes 
arrived at the scene, they observed defendant and Bobby Bragg, both 
of whom were intoxicated. The officers proceeded to search both 
men and recovered a knife and a white athletic sock containing a 
chrome trailer-hitch ball from Bragg’s coat pocket. When Officer 
Rasnak asked whether the trailer ball had been used as a weapon, 
Bragg indicated that he had just found it and placed it in the sock. A 
bottle of alcohol was recovered from defendant, but no weapon was 
found on him. Both Bragg and defendant were transported to the 
Watauga County Sheriff's Department for a twenty-four-hour hold 
and were subsequently released. 


Detective Shook testified that he and several other officers in- 
terviewed residents of the trailer park concerning what they had 
observed there on the day of Hartley’s murder. Several witnesses 
gave descriptions matching that of defendant and Bragg, stating that 
they had been seen in the area on the day of the murder. On the day 
after the body was found, Detectives Shook and Harrison spoke with 
defendant’s father, who directed them to defendant's residence, 
where they found defendant. Defendant accompanied the officers to 
the police department, where he was interviewed for five hours. 
Defendant told police that he and Bragg had been at the victim’s 
trailer the day of the murder. Defendant further stated that Bragg had 
hit Hartley with a trailer-hitch ball in a sock and had taken Hartley’s 
billfold. After witnessing this, defendant testified that he ran from the 
trailer. 


On the basis of the statements made by defendant, Bragg 
was arrested on 10 December 1994 in Mountain City, Tennessee. 
Subsequently, on 6 January 1995, defendant was arrested for a 
probation violation. After being questioned for several hours con- 
cerning Hartley’s death, defendant was then also charged with the 
murder. 


SBI polygraph examiner Jonathan Jones testified that on 
21 March 1995, defendant was brought into his office in Hickory, 
North Carolina, for a polygraph examination. Prior to the administra- 
tion of the polygraph, defendant made a statement to Agent Jones 
concerning the murder. 


After the polygraph was administered, defendant then made 
another statement to Detective Shook describing the events which 
unfolded on 8 December 1994. He told Detective Shook that upon 
returning home from the liquor store that afternoon, he met Bobby 
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Bragg. Bragg planned to take Hartley’s money after getting him 
drunk, and defendant reluctantly agreed to go along with this plan. 
Upon entering the trailer, Hartley ordered Bragg out, and defendant 
proceeded to hit Hartley in the face twice. Bragg then also began hit- 
ting Hartley with the trailer ball. Hartley eventually fell to the floor, 
and the wallet fell out of his back pocket. Bragg took the wallet and 
attempted to give defendant some money from the wallet. He told 
defendant that he better not say anything or he would regret it. 
Defendant took the money and left. 


Defendant also presented evidence at trial. John Combs testified 
that he worked at an ABC store in Boone and that he knew both 
defendant and Hartley. He testified that it was common for Hartley to 
visit the store once or twice daily, buying a pint of “Popov” vodka on 
each visit. On the day of the murder, defendant entered the store 
sometime in the evening and said that Coy Hartley had sent him. He 
then inquired as to what brand of liquor Hartley bought. Defendant 
purchased a pint of “Popov” vodka and then left the store. 


Defendant’s father, Jack Coffey, testified that he worked in a 
plant in Lenoir for a year and a half and occasionally did some land- 
scaping. He stated that defendant’s mother had been committed to 
Broughton Hospital three or four times. He further testified that 
defendant began drinking when he was very young and had been 
committed a number of times to institutions. 


William Eller testified that he was director of guidance at 
Watauga High School. He stated that defendant was in special educa- 
tion classes in 1979 when he was in the ninth grade. Defendant had 
attended school for a year and a half, but his enrollment after that 
was erratic. Eller further testified that defendant had a tested IQ of 75 
in 1979 and was classified as “educable mentally handicapped.” 


Jim Thornton testified that he was director of the Substance 
Abuse Unit at New River Mental Health. He stated that he first met 
defendant in 1990 when defendant was an outpatient and that he had 
worked with defendant on and off since then. 


I. 


[1] Defendant’s first assignment of error involves the trial court’s 
instructions to the jury. Defendant contends that the trial court erred 
by instructing the jurors that they must unanimously find beyond a 
reasonable doubt that the evidence was true before they could con- 
sider it in determining defendant’s guilt or innocence. Defendant 
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argues that the instructions distorted the reasonable doubt standard 
and the proper allocation of the burden of proof. 


The trial court instructed the jury as follows: 


This being a criminal case, alleged to be, and the defendant 
having entered a plea of not guilty, he, the defendant, is presumed 
to be innocent. He’s not required to prove his innocence. The bur- 
den is upon the State, the charging party, to satisfy you, the jury, 
of the defendant’s guilt to the charge he’s facing from the evi- 
dence to the extent of beyond a reasonable doubt. 


A reasonable doubt is a doubt that’s based upon reason and 
common sense arising out of some or all of the evidence that’s. 
been presented or lack of that evidence, whichever the case may 
be. Proof beyond a reasonable doubt is proof that fully satisfies 
or entirely convinces you of the defendant’s guilt to the charge he 
is facing. 


After properly instructing the jury on the State’s burden of proof 
and the definition of reasonable doubt, the trial Judge continued as 
follows: 


In order to resolve whatever conflicts exist in the testi- 
mony and then after making that resolution, determining the 
importance of evidence, the jury is empowered with two par- 
ticular aspects of discretion, absolute discretion, in regard to the 
evidence. 


First, the jury can believe or disbelieve some, none or all of 
the various testimonies you’ve heard. Even though each and 
every witness has been under oath, you can disregard that. 
Believe some, none or all and then based upon what you believe, 
the jury also then has the discretion to decide how important 
that evidence is when you decide that tit is believable because 
once you unanimously decide that certain evidence ts believ- 
able to the extent of beyond a reasonable doubt, then you[’ve] 
got to weigh it, one aspect of it against the other to decide it’s 
[sic] importance. That’s weighing the evidence. 


... 90, you use your common sense rules. You use the crite- 
ria that I’ve given you and then based upon that process, deter- 
mine how much, if any or all the testimonies you're going to 
believe or disbelieve. Then based upon what you believe to the 
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extent of beyond a reasonable doubt, from that you find the 
facts. 


(Emphasis added.) 


In the present case, defendant contends that these instructions 
prevented the jurors from considering the evidence unless they unan- 
imously found it to be true beyond a reasonable doubt. Arguably, the 
trial judge, in instructing that “once you unanimously decide that cer- 
tain evidence is believable to the extent of beyond a reasonable 
doubt,” is referring to the jury’s duty to determine whether or not 
defendant is guilty of the charge based on the evidence beyond a rea- 
sonable doubt. Obviously, at some point during the trial, the jury 
must decide that the evidence is believable beyond a reasonable 
doubt in order to make its determination that defendant is guilty of 
the charge. Here, it would appear that the trial judge was merely 
referencing the weighing process which must occur during jury 
deliberations. 


Defendant did not object at trial to the instructions to which he 
now assigns error. As a result, we hold that he has waived his right to 
appellate review of the question except under the “plain error” stand- 
ard set forth in State v. Odom, 307 N.C. 655, 300 S.E.2d 375 (1983). To 
find plain error, “the error in the trial court’s jury instructions must be 
‘so fundamental as to amount to a miscarriage of justice or [such 
that] probably resulted in the jury reaching a different verdict than it 
otherwise would have reached.’ ” State v. Collins, 334 N.C. 54, 62, 431 
S.E.2d 188, 193 (1993) (quoting State v. Bagley, 321 N.C. 201, 213, 362 
S.E.2d 244, 251 (1987), cert. denied, 485 U.S. 1036, 99 L. Ed. 2d 912 
(1988)). Further, “[o]nly in a ‘rare case’ will an improper instruction 
‘justify reversal of a criminal conviction when no objection has been 
made in the trial court.’” State v. Weathers, 339 N.C. 441, 454, 451 
S.E.2d 266, 273 (1994) (quoting State v. Odom, 307 N.C. at 661, 300 
S.E.2d at 378). 


Assuming arguendo that the trial court inaccurately described 
the weighing process of the evidence, we do not find that the trial 
court’s instructions rise to the level of plain error. As this Court has 
previously held, no reversal will occur when the trial court’s instruc- 
tions, read as a whole and considered in context, reflect that the 
judge fairly advised the jury of every element of the offense charged 
and provided a correct statement of the law. State v. Smith, 311 N.C. 
287, 290, 316 S.E.2d 73, 75 (1984). In its opening remarks, the trial 
court made it clear that defendant is entitled to a presumption of 
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innocence and is not required to prove his innocence. The trial court 
further stated that the State bears the burden of satisfying the jury “of 
the defendant’s guilt... from the evidence to the extent of beyond a 
reasonable doubt.” The trial court also correctly instructed the jury 
on every element of the offense charged. Thus, any error in the trial 
court’s instructions is “not so fundamental as to amount to a miscar- 
riage of justice.” State v. Bagley, 321 N.C. 201, 213, 362 S.E.2d 244, 
251 (1987), cert. denied, 485 U.S. 1036, 99 L. Ed. 2d 912 (1988). 


Moreover, there was substantial evidence to support the verdict 
in this case. Defendant’s confession, which was admitted into evi- 
dence, contained statements in which defendant admitted to striking 
the victim in the face twice and taking money from the victim. The 
jury subsequently found defendant guilty of felony murder. Felony 
murder is defined as: 


A murder which shall be... committed in the perpetration or 
attempted perpetration of any arson, rape or a sex offense, rob- 
bery, kidnapping, burglary, or other felony committed or 
attempted with the use of a deadly weapon shall be deemed to be 
murder in the first degree.... 


N.C.G.S. § 14-17 (Supp. 1994). Here, the jury found that defendant had 
committed the underlying felony of robbery with a dangerous 
weapon. In light of the substantial evidence in this case supporting 
the verdict, that the jury would have reached a different result had 
the trial court not given this instruction is improbable. Therefore, we 
overrule this assignment of error. 


Il. 


[2] Defendant next assigns as error the trial court’s failure to sup- 
press statements defendant made during and after a polygraph exam- 
ination administered by an SBI agent. Defendant contends that the 
trial court committed reversible error by denying his motion to sup- 
press the statements because they were obtained in violation of his 
Fifth and Sixth Amendment rights to counsel. We find this contention 
to be without merit. 


A hearing was held on defendant’s motion to suppress, outside 
the presence of the jury. Both the State and defendant presented evi- 
dence and exhibits relevant to the evidence. The trial court's perti- 
nent findings of fact, which defendant concedes were based on the 
evidence before it, are as follows: 
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The defendant through his then attorneys requested the 
District Attorney to set up a polygraph examination of the 
defendant by the, by a member of the State Bureau of 
Investigation qualified to administer such polygraph. | 


That both attorneys signed the request by the District 
Attorney to the State Bureau of Investigation. 


Neither attorney expressed any desire to accompany the 
defendant to the site of the polygraph and after the polygraph 
was administered and completed and both attorneys [were] 
informed that the defendant had made some statement that could 
have been construed to be inculpatory during that examination. 
Neither attorney expressed any surprise that they weren’t asked 
to attend with the defendant for that test. 


The only concern that was raised was that there was an inter- 
rogation type process versus general questions to ascertain the 
defendant’s truthfulness by way of a polygraph examination. 


That upon being removed from his cell and taken to the vehi- 
cle for transportation to Hickory, the defendant told the deputy 
accompanying him that he wanted to call his attorney and that 
the deputy declined because it was policy of the Sheriff’s office 
not to allow any telephone calls when a prisoner was being trans- 
ported from the Watauga Jail facility to any other facility. 


That upon arriving at the State Bureau of Investigation office 
where the polygraph was to be administered, the defendant was 
advised of his Miranda rights ..., and he did not invoke any of 
those rights. Further, that he acknowledged that he understood 
them and further, that he waived all of them. 


That during the course of the examination with the polygraph 
operator, the defendant informed the polygraph operator that he 
had not told an officer the truth in some previous statement. This 
was made in response to the question as to whether or not he had 
any questions about the administration of the test. He was then 
asked as to what it was that he had not said that was the truth[,] 
to which he made a response that he would make a statement, 
but he would talk to Detective Shook only. 
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That he completed the polygraph examination and after that, 
Detective Shook then made inquiry of the defendant on a one on 
one basis and wrote down what the defendant said and read it 
back to him as he wrote it down. 


At the end of that session, the defendant decided that 
he would not sign the statement rather than contact his 
attorneys. 


His statement was not taped. The defendant was not coerced. 
His response to all questions throughout the day, including 
the time that he made the statement to Officer Shook, were 
responsive to the questions asked except for the responses to the 
questions that Agent Jones asked him wherein the defendant con- 
tinued to reinitiate the topic that he had been untruthful in some 
prior statement he had made to officers. 


During the process of the questions and/or answers, the 
defendant acknowledged that he had two attorneys and the 
defendant testified at this voir dire hearing and further stated that 
what he said to Detective Shook was knowingly and willingly 
made and, further, that what he said was true. 


The trial court then made several conclusions of law based on the 
findings of fact. Based on those conclusions and considering the 
totality of the circumstances, the trial court concluded that “any 
statement that the defendant made to Officer Shook was knowingly 
and voluntarily made and understandably made.” The trial court fur- 
ther concluded that no provision of the United States Constitution or 
the North Carolina Constitution had been violated. 


Defendant argues that his invocation of the right to counsel in the 
face of impending interrogation was not honored and that the trial 
court erred in concluding that none of defendant’s constitutional 
rights had been violated. Defendant relies on the rules enunciated in 
Miranda v. Arizona, 384 U.S. 486, 16 L. Ed. 2d 694 (1966), and 
Edwards v. Arizona, 451 U.S. 477, 68 L. Ed. 2d 378 (1981), in support 
of this contention. 


In Miranda v. Arizona, the United States Supreme Court held 
that the Fifth Amendment privilege against self-incrimination gives 
rise to a right to the presence of counsel during custodial interroga- 
tion. 384 U.S. 436, 16 L. Ed. 2d 694. If during the course of a custodial 
interrogation a suspect requests an attorney, all questioning must 
cease until an attorney is present, Minnick v. Mississippi, 498 U.S. 
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146, 152, 112 L. Ed. 2d 489, 498 (1990), or “the accused himself initi- 
ates further communication, exchanges, or conversations with the 
police,” Edwards v. Arizona, 451 U.S. at 485, 68 L. Ed. 2d at 386. In 
Michigan v. Jackson, 475 U.S. 625, 89 L. Ed. 2d 631 (1986), the United 
States Supreme Court held that the rule in Edwards, although 
decided under the Fifth Amendment, applies with at least equal force 
to situations involving the Sixth Amendment. Thus, defendant claims 
both his Fifth and Sixth Amendment rights were violated. 


In this case, there is no question that defendant was in custody at 
the time the statements were made. The key inquiry therefore 
becomes whether defendant was being “interrogated” at the time 
he made his statements. The United States Supreme Court de- 
fined “interrogation” in Rhode Island v. Innis, 446 U.S. 291, 302, 64 
L. Ed. 2d 297, 308 (1980), stating that interrogation is not only express 
questioning by the police, but also includes any “words or actions on 
the part of police officers that they should have known were reason- 
ably likely to elicit an incriminating response from the suspect.” 


In the present case, based upon the evidence presented at trial as 
well as the trial court’s findings of fact and conclusions of law, we 
conclude defendant was not being interrogated at the time he made 
the incriminating statements. Agent Jones testified at the suppression 
hearing that during the pretest phase of a polygraph examination he 
explains to the person who is going to take the test each and every 
step that will occur during the polygraph examination. Upon explain- 
ing the polygraph procedures to defendant, Agent Jones testified that 
defendant stated that he did not tell the officers the truth about the 
money. Agent Jones then inquired as to what defendant did not tell 
the truth about. At that time, defendant made a statement that he was 
handed the money by Bragg and that Bragg just “went off.” Agent 
Jones testified that he did not follow up with any questions, but pro- 
ceeded with the polygraph. 


Once the polygraph was completed, Agent Jones reminded 
defendant he was still under arrest and who his attorneys were. Agent 
Jones then informed defendant that he had not passed the polygraph 
in reference to planning to rob Hartley and beating him. At that time, 
defendant made an incriminating statement to Agent Jones. After 
making the statement, Agent Jones then asked defendant if he would 
be willing to talk to one of the detectives. Defendant said he was will- 
ing to talk to Detective Shook and repeated the statement he had 
made to Agent Jones. This statement was reduced to writing and 
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signed by Agent Jones and Detective Shook. Defendant, however, 
refused to sign it. 


The above evidence supports the conclusion that defendant was 
not being interrogated at the time he made either statement. 
Defendant’s attorneys had requested that a polygraph examination be 
given, and defendant was given the proper Miranda warnings before 
the test was administered. Defendant’s statements were not made in 
response to questioning initiated by law enforcement officers, but 
were volunteered by defendant himself. As the United States 
Supreme Court stated in Edwards: 


Had Edwards initiated the meeting . . . nothing in the Fifth and 
Fourteenth Amendments would prohibit the police from merely 
listening to his voluntary, volunteered statements and using them 
against him at the trial. The Fifth Amendment right identified in 
Miranda is the right to have counsel present at any custodial 
interrogation. Absent such interrogation, there would have been 
no infringement of the right that Edwards invoked and there 
would be no occasion to determine whether there had been a 
valid watver. 


Edwards v. Arizona, 451 U.S. at 485-86, 68 L. Ed. 2d at 386 (empha- 
sis added). Since defendant was not subjected to custodial interro- 
gation, his Fifth Amendment right to have counsel present was not 
violated. Similarly, since there was no interrogation, defendant’s 
Sixth Amendment right to counsel was not violated. See Michigan v. 
Jackson, 475 U.S, 625, 89 L. Ed. 2d 631. 


Further, even assuming arguendo that defendant was being inter- 
rogated at the time he made the incriminating statements, the trial 
court correctly concluded that defendant initiated the communica- 
tion with the law enforcement officers. An accused in custody who 
requests counsel is not subject to further questioning until counsel 
has been made available to him, unless the accused himself initiates 
further communications with the police. Edwards v. Arizona, 451 
U.S. at 485-86, 68 L. Ed. 2d at 386. Here, the trial court concluded that 
“defendant reinitiated and continued to reinitiate the conversation 
regarding whatever his participation was in the crime that he is 
charged with in this case.” Because there is competent evidence in 
the record to support the trial court’s finding of fact that defendant 
initiated the conversation with Agent Jones and Detective Shook, we 
are bound by this finding. State v. Ross, 329 N.C. 108, 123, 405 S.E.2d 
158, 166 (1991). 
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[3] Having found no violation of defendant’s Fifth or Sixth Amend- 
ment rights, we must next determine whether, under the totality of 
the circumstances, defendant’s statements were voluntarily and 
knowingly made. See State v. Schneider, 306 N.C. 351, 293 S.E.2d 157 
(1982). The trial court concluded that “any statement that the defend- 
ant made to Officer Shook was knowingly and voluntarily made and 
understandably made.” This conclusion is fully supported by the find- 
ings of fact, which are based on competent testimony. Defendant him- 
self testified to the following: 


Q Did you knowingly and willingly give this statement to, to the 
officers? 


A The one I gave to Mr. Shook, yes, I did. 
q Are the things that you told him true? 
A Yes, sir. 


Thus, we hold that the trial court properly concluded that defendant’s 
statements were knowingly and willingly given. For all the foregoing 
reasons, we hold that the trial court correctly concluded that defend- 
ant’s rights under the Fifth and Sixth Amendments were not violated 
and, therefore, correctly denied the motion to suppress defendant’s 
statements. 


IIT. 


[4] Defendant’s final assignment of error concerns the admission of 
a witness’s statement given to an investigating officer as corrobora- 
tive evidence. Defendant argues that Detective Shook’s testimony 
concerning Linda Nelson’s out-of-court statement about her fear of 
defendant was not necessary to prove any fact material to the State’s 
case and was unfairly prejudicial. Defendant further asserts that the 
testimony of Detective Shook concerning Nelson’s statement consti- 
tuted impermissible hearsay. We disagree. 


Linda Renee Nelson, a material witness in this trial, testified con- 
cerning the activities of the victim, defendant, and Bragg up until 
moments before the murder occurred. In the course of her testimony, 
it was revealed that the first officer to question her was Agent Steve 
Wilson with the SBI. Nelson gave the following testimony concerning 
her response to questioning by Agent Wilson: 


@ Okay, someone named Wilson from the S.B.L. Did you tell 
him—what did you—did you tell him what you’ve told us here 
today? 
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A Some of it. I was kind of afraid to talk to him. 
Q Why were you afraid, ma'am? 
A Because I really didn’t want to get involved. I was scared. 


Subsequently, during the direct examination of Detective Shook, 
the prosecutor asked him to read a statement he took from Nelson 
during the investigation into Hartley’s death. Defense counsel 
objected, and the trial court instructed that the statement would be 
received only to corroborate Nelson’s testimony. The following is a 
portion of her statement which was admitted and to which defendant 
objects: 


On Friday morning, SBI Agent Wilson came by her trailer and 
Linda states that she told Mr. Wilson that she saw Kenneth Coffey, 
but when Mr. Wilson told her that there had been a murder, she 
was too scared to-say anything else. Linda said that she has 
known Kenneth Coffey about two years and Kenneth and his girl- 
friend named Rhoda got evicted by Mike Garlock and Kenneth 
thought that she had said something to Mike and the time was 
around [July of 1994] and Kenneth came over to her trailer, bang- 
ing on it and he said that he knew that she had called Mike and 
he would beat her God damn brains and if she didn’t stop.... 


A witness’s prior out-of-court statement may be admitted to cor- 
roborate the witness’s courtroom testimony. State v. Holden, 321 N.C. 
125, 148, 362 S.E.2d 513, 526 (1987), cert. denied, 486 U.S. 1061, 100 
L. Ed. 2d 935 (1988). Corroborating statements are admissible only 
when they are in fact consistent with and substantially similar to the 
trial testimony. State v. Harrison, 328 N.C. 678, 681-82, 403 S.E.2d 
301, 304 (1991). “In order to be corroborative and therefore properly 
admissible, the prior statement of the witness need not merely relate 
to specific facts brought out in the witness’s testimony at trial, so 
long as the prior statement in fact tends to add weight or credibility 
to such testimony.” State v. Ramey, 318 N.C. 457, 469, 349 S.E.2d 566, 
573 (1986). 


In the present case, it would have been reasonable for the jury to 
have raised questions about the failure of Nelson to give information 
about this case to SBI Agent Wilson. The statement corroborates 
Nelson’s in-court testimony that she really did not want to get 
involved because she “was scared.” Further, the explanation con- 
tained at the end of the statement given to Detective Shook clarifies 
Nelson's reasons for initially refusing to discuss the matter and, thus, 
strengthens or adds credibility to the testimony of the witness. 
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Even if the testimony is admissible as corroborative, the trial 
court still must determine whether its probative value outweighs the 
danger of unfair prejudice to defendant. N.C.G.S. § 8C-1, Rule 403 
(1986). Defendant argues that the evidence of the specific act of 
threatened violence by defendant was unfairly prejudicial. This Court 
has adopted the test currently applied to Federal Rule of Evidence 
403 that “[w]hether or not to exclude evidence under [Rule 403] is a 
matter within the sound discretion of the trial judge.” State v. Mason, 
315 N.C. 724, 731, 340 S.E.2d 430, 435 (1986). In the present case, we 
find no abuse of discretion. 


[5] Defendant also contends that the statement was inadmissible 
hearsay. Hearsay is “a statement, other than one made by the declar- 
ant while testifying at the trial or hearing, offered in evidence to 
prove the truth of the matter asserted.” N.C.G.S. § 8C-1, Rule 801(c) 
(1986). Detective Shook’s testimony was not offered to prove the 
truth of the matter asserted, but was offered merely to strengthen the 
credibility of Nelson’s testimony. For the reasons stated above, we 
hold that the trial court did not err in permitting the State to intro- 
duce Detective Shook’s testimony regarding Nelson’s statement. 
Accordingly, this assignment of error is overruled. 


Having reviewed each of defendant’s assignments of error 
brought forward on appeal, we conclude that defendant received a 
fair trial, free from prejudicial error. 


NO ERROR. 


IN RE: JERRY L. SPIVEY, DISTRICT ATTORNEY 


No. 36PA96 
(Filed 10 February 1997) 


1. District Attorneys § 5 (NCI4th)— removal by impeach- 
ment—no constitutional or statutory authority 
District attorneys are not subject to removal by impeach- 
ment because impeachment of district attorneys is not within 
the intent of either the North Carolina Constitution or N.C.G.S. 
§ 123-5 (1986). 


Am Jur 2d, Prosecuting Attorneys §§ 16, 17. 
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Disciplinary action against attorney for misconduct 
related to performance of official duties as prosecuting 
attorney. 10 ALR4th 605. 


Availability of writ of prohibition or similar remedy 
against acts of public prosecutor. 16 ALR4th 112. 


. District Attorneys § 5 (NCI4th)— constitutionality of 
removal statute 

Neither Article IV, § 18 nor any other provision of the North 
Carolina Constitution prohibits the General Assembly from 
enacting a statutory method for the removal of district attorneys 
from office so long as district attorneys whose removal is sought 
are accorded due process of law. Therefore, the statute creating 
a procedure for removal of district attorneys from office by the 
superior court, N.C.G.S. § 7A-66, does not violate the North 
Carolina Constitution, and the superior court had subject matter 
jurisdiction of a proceeding to remove a district attorney from 
office. 


Am Jur 2d, Prosecuting Attorneys §§ 16, 17. 


Disciplinary action against attorney for misconduct 
related to performance of official duties as prosecuting 
attorney. 10 ALR4th 605. 


Availability of writ of prohibition or similar remedy 
against acts of public prosecutor. 16 ALR4th 112. 


. District Attorneys § 5 (NCI4th)— removal for racial 
epithets—not protected speech 

The removal of a district attorney from office for his behav- 
ior in a bar, including his repeated references to an African- 
American bar patron by a racial epithet, did not violate the 
district attorney’s constitutionally protected right to express his 
viewpoint. Instead, when taken in context, the racial epithets 
used by the district attorney constituted “fighting words” tending 
to incite an immediate breach of the peace which are not pro- 
tected by the First Amendment to the United States Constitution 
or by Article I, § 14 of the North Carolina Constitution. 


Am Jur 2d, Prosecuting Attorneys §§ 16, 17. 


Disciplinary action against attorney for misconduct 
related to performance of official duties as prosecuting 
attorney. 10 ALR4th 605. 
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Availability of writ of prohibition or similar remedy 
against acts of public prosecutor. 16 ALR4th 112. 


. District Attorneys § 5 (NCI4th)— removal from office— 


enumerated grounds 

N.C.G.S. § 7A-66 requires removal of a district attorney from 
office if the superior court judge finds that one of the grounds 
enumerated in the statute exists. 


Am Jur 2d, Prosecuting Attorneys §§ 16, 17. 


Disciplinary action against attorney for misconduct 
related to performance of official duties as prosecuting 
attorney. 10 ALR4th 605. 


Availability of writ of prohibition or similar remedy 
against acts of public prosecutor. 16 ALR4th 112. 


. District Attorneys § 5 (NCI4th)— racial epithets against 


member of public—conduct prejudicial to administration 
of justice 


The trial court properly found that a district attorney’s use of 
racial epithets against a member of the public in an apparent 
attempt to provoke an affray in public was conduct prejudicial to 
the administration of justice that brings the judicial office into 
disrepute, and this ultimate finding required removal of the dis- 
trict attorney from office. 


Am Jur 2d, Prosecuting Attorneys §§ 16, 17. 


Disciplinary action against attorney for misconduct 
related to performance of official duties as prosecuting 
attorney. 10 ALR4th 605. 


Availability of writ of prohibition or similar remedy 
against acts of public prosecutor. 16 ALR4th 112. 


. District Attorneys § 5 (NCI4th)— removal proceeding— 


appointment of independent counsel 


In order to comply with the due process requirement of a 
neutral decision-maker, it was within the inherent power of the 
superior court to appoint an independent counsel to gather and 
present evidence in a judicial inquiry into whether a district attor- 
ney should be removed from office for misconduct. 


Am Jur 2d, Prosecuting Attorneys §§ 16, 17. 
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Validity, under state law, of appointment of special 
prosecutor where regular prosecutor is charged with, or 
being investigated for, criminal or impeachable offense. 84 
ALR3d 115. 


Disciplinary action against attorney for misconduct 
related to performance of official duties as prosecuting 
attorney. 10 ALR4th 605. 


Availability of writ of prohibition or similar remedy 
against acts of public prosecutor. 16 ALR4th 112. 


. District Attorneys § 5 (NCI4th)— removal proceeding— 
SBI investigation—absence of prejudice 


Assuming arguendo that the superior court erred in seeking 
the assistance of the SBI in investigating a district attorney’s 
alleged misconduct and that the investigation went beyond that 
agency’s authority, the district attorney was not prejudiced where 
the SBI simply located witnesses who were present during the 
alleged misconduct and took their statements, which were turned 
over to the independent counsel. 


Am Jur 2d, Prosecuting Attorneys §§ 16, 17. 


Disciplinary action against attorney for misconduct 
related to performance of official duties as prosecuting 
attorney. 10 ALR4th 605. 


Availability of writ of prohibition or similar remedy 
against acts of public prosecutor. 16 ALR4th 112. 


. District Attorneys § 5 (NCI4th)— removal proceeding— 
procedural irregularities—absence of prejudice 


A district attorney was not prejudiced by procedural irregu- 
larities in a removal proceeding under N.C.G.S. § 7A-66 where the 
record shows that the superior court judge, conducting the pro- 
ceeding without a jury, understood the issues before him and the 
proper focus for the inquiry in this case and that he properly con- 
ducted the proceeding. 


Am Jur 2d, Prosecuting Attorneys §§ 16, 17. 


Disciplinary action against attorney for misconduct 
related to performance of official duties as prosecuting 
attorney. 10 ALR4th 605. 
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Availability of writ of prohibition or similar remedy 
against acts of public prosecutor. 16 ALR4th 112. 


On discretionary review, prior to determination by the Court of 
Appeals, pursuant to N.C.G.S. § 7A-31, of an order entered by 
Allsbrook, J., on 29 August 1995 in Superior Court, New Hanover 
County, removing respondent Jerry L. Spivey from the Office of 
District Attorney for the Fifth Judicial District. Heard in the Supreme 
Court 13 September 1996. 


Fuller, Becton, Slifkin, Zaytoun & Bell, by James C. Fuller, 
Maria J. Mangano, and Asa L. Bell, Jr., for petitioner-appellees 
Robert F. Kendrick, Peter Grear, and Terry B. Richardson. 


Tharrington & Smith, by Roger W. Smith, E. Hardy Lewis, and 
Debra Smith Sasser, for respondent-appellant Spivey. 


MITCHELL, Chief Justice. 


This appeal arises from the removal of a district attorney from 
office pursuant to N.C.G.S. § 7A-66. Uncontested evidence tends to 
show that during the early morning hours of 30 June 1995, respond- 
ent Jerry L. Spivey, District Attorney for the Fifth Prosecutorial 
District, was at a bar in Wrightsville Beach. While there, Spivey loudly 
and repeatedly addressed a black patron, Mr. Ray Jacobs, using the 
derogatory and abusive racial epithet “nigger.” Because of this and. 
other improper conduct, Spivey was forcefully removed from the 
premises despite his unruly objections. As a result of his conduct, 
several affidavits were filed seeking removal of respondent Spivey 
from the office of district attorney pursuant to N.C.G.S. § 7A-66. 
Following notice to Spivey and a hearing on the matter, Judge 
Allsbrook made findings in accord with the uncontested evidence 
and further found that District Attorney Spivey had engaged in con- 
duct prejudicial to the administration of justice and had brought his 
office into disrepute. Based on these findings, Judge Allsbrook 
ordered that Spivey be permanently removed from his position as dis- 
trict attorney. 


By his first assignment of error, respondent Spivey contends that 
the General Assembly was without constitutional authority to pass 
N.C.G.S. § 7A-66 providing for the removal of district attorneys from 
office. Based on the doctrine of separation of powers set forth in the 
Constitution of North Carolina, he argues that absent an express con- 
stitutional grant of power, the General Assembly has no power to 
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remove a constitutional officer or provide for the removal of a con- 
stitutional officer for misconduct or for any other reason. He con- 
tends that the Constitution confers no such grant of power for the 
removal of district attorneys upon the legislature and, thus, that 
N.C.G.S. § 7A-66 is unconstitutional. Therefore, he contends, the 
superior court was without subject matter jurisdiction, and as a 
result, this Court must hold the superior court order removing him 
from office to be null and void. We do not agree. 


At the time of the hearing in superior court, respondent made no 
motion to dismiss for want of subject matter jurisdiction. It is well 
established, however, that a challenge to the trial court’s subject mat- 
ter jurisdiction may be made at any time, even on appeal to this 
Court. Askew v. Leonard Tire Co., 264 N.C. 168, 171, 141 S.E.2d 280, 
282 (1965). Therefore, this issue is properly before us. 


N.C.G.S. § 7A-66, enacted in 1973, aims to create a procedure for 
the removal of district attorneys by the superior court. The statute 
purports to confer upon the superior court judge the power to “hear 
evidence and make findings of fact and conclusions of law and if he 
finds that grounds for removal exist, he shall enter an order perma- 
nently removing the district attorney from office, and terminating his 
salary.” N.C.G.S. § 7A-66 (1995). 


We begin with the basic premise that jurisdiction is essential to a 
valid proceeding or judgment. Baker v. Varser, 239 N.C. 180, 185, 79 
S.E.2d 757, 761 (1954). In determining whether N.C.G.S. § 7A-66 is an 
effective grant of subject matter jurisdiction to the superior court, 
this Court must consider whether the General Assembly has the 
power to create a means, not expressly provided for in the 
Constitution of North Carolina, by which the superior court may 
remove a district attorney from office. We conclude that the General 
Assembly has such authority. 


Article IV, Section 18 creates the office of district attorney, pro- 
viding that the holder of that office is to be “chosen for a term of four 
years by the qualified voters” of the district. N.C. Const. art. IV, § 18. 
District attorneys are “independent constitutional officers.” State v. 
Camacho, 329 N.C. 589, 593, 406 S.E.2d 868, 870 (1991). They are the 
constitutional officers expressly vested by our Constitution with the 
sole and exclusive responsibility for the prosecution on behalf of the 
State of all criminal actions in the superior courts. /d. at 593, 406 
S.E.2d at 871. They are vested by statute with responsibility for the 
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prosecution of all criminal actions and infractions in the district 
courts. N.C.G.S. § 7A-61 (1995). 


[1] Respondent-appellant Spivey contends that as he is an independ- 
ent constitutional officer, the only possible method—if any method 
exists—for his removal from office is impeachment as contemplated 
in Article IV, Sections 1 and 4 of the Constitution. He notes that 
Article IV, Section 1 vests the judicial power of the State in a “Court 
for the Trial of Impeachments” and in a “General Court of Justice.” 
N.C. Const. art. IV, § 1. Further, Article IV, Section 4 provides that “the 
House of Representatives solely shall have the power of impeaching. 
The Court for the Trial of Impeachments shall be the Senate.” N.C. 
Const. art. IV, § 4. He reminds us that under our Constitution’s 
requirement of separation of judicial, legislative, and executive 
powers of government, “[i]t is a well established principle of consti- 
tutional law that when the jurisdiction of a particular court is consti- 
tutionally defined, the legislature cannot by statute restrict or enlarge 
that jurisdiction unless authorized to do so by the constitution.” 
Smith v. State, 289 N.C. 303, 328, 222 S.E.2d 412, 428 (1976); see also 
Marbury v. Madison, 5 U.S. 137, 173-80, 2 L. Ed. 60, 72-74 (1803) 
(same under United States Constitution). He contends that Article IV, 
Sections 1 and 4 withhold from the judiciary the power to impeach 
and try constitutional officers by placing that power solely in the 
Court for the Trial of Impeachments. He argues that since the su- 
perior court could not be given jurisdiction over an impeachment 
proceeding and the Constitution does not provide for the removal of 
constitutional officers by any other method, N.C.G.S. § 7A-66 pur- 
porting to give the superior court the authority to remove district 
attorneys from office by a method other than impeachment is uncon- 
stitutional. Therefore, he contends that the order of the superior 
court requiring his removal from office was null and void ab initio. 
We reject these arguments for reasons which follow. 


The 1868 Constitution of North Carolina was “unusual among the 
states because it [did] not list either the officers subject to impeach- 
ment or the proper grounds of impeachment.” David M. Lawrence, 
Removing Local Elected Officials from Office in North Carolina, 16 
Wake Forest L. Rev. 547, 549-50 (1980) [hereinafter Removing Local 
Elected Officials]. Prior to our Constitution of 1868, however, no 
such omissions were found in our state constitutions. 


The omissions date from the 1868 constitution. The 1835 con- 
stitution, which in this respect simply elaborated the original 
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1776 language, listed both the officers subject to impeachment— 
governor, supreme court justices and superior court judges, and 
“all other officers of this State’—and the grounds—wiliful viola- 
tion of the constitution, maladministration, and corruption. N.C. 
Const. of 1776, art. HI, § 1(1) (1835). 


Removing Local Elected Officials, 16 Wake Forest L. Rev. at 550 n.12. 
No such listing of impeachable officers or offenses was included in 
the Constitution of 1868. 


In 1877, this Court was faced with a question concerning whether 
a judge of probate was liable to impeachment under the Constitution 
of 1868. We noted that the Constitution “nowhere declares what per- 
sons are liable to impeachment.” People ex rel. Attorney General v. 
Heaton, 77 N.C. 18, 20-21 (1877). As a result, this Court concluded 
that it must “look not to the Constitution, but to the statute law, to 
ascertain what persons are liable to impeachment.” Jd. at 21. We then 
noted: “The first act under the new Constitution [of 1868] was passed 
by the Legislature of 1868-69, Bat. Rev., ch. 58 sec. 16 of which enacts 
that ‘[e]very officer in this State shall be liable for impeachment for 
(1) corruption or other misconduct in his official capacity,’ etc., enu- 
merating many other causes of impeachment.” Jd. “Of the seven 
impeachments considered since 1868, one was of a governor, two 
were of supreme court justices, three were of superior court judges, 
and one was of a solicitor [or district attorney]. The journals record 
no attempt to impeach a local official.” Removing Local Elected 
Officials, 16 Wake Forest L. Rev. at 551-52. 


Assuming arguendo that our decision in Heaton is still control- 
ling precedent and we still must look to the statutes rather than the 
Constitution to ascertain what persons are liable to impeachment, 
district attorneys are no longer subject to impeachment. The perti- 
nent statute now provides: 


Each member of the Council of State, each justice of the 
General Court of Justice, and each judge of the General Court of 
Justice shall be liable to impeachment for the commission of any 
felony, or the commission of any misdemeanor involving moral 
turpitude, or for malfeasance in office, or for willful neglect of 
duty. 


N.C.G.S. § 123-5 (1986). The statutory listing is exclusive and does not 
allow for impeachment of district attorneys. 
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Since our decision in Heaton, however, our Constitution has been 
amended many times and now specifically provides for the removal 
of numerous state officials by impeachment. F£.g., N.C. Const. art. III, 
§ 3(4) (expressly providing that the Governor is subject to removal by 
impeachment and may be otherwise removed because of mental inca- 
pacity); art. III, § 7 (expressly providing that the Lieutenant Governor, 
the Secretary of State, the Auditor, the Treasurer, the Superintendent 
of Public Instruction, the Attorney General, the Commissioner of 
Agriculture, the Commissioner of Labor, and the Commissioner of 
Insurance are subject to impeachment and otherwise removable); art. 
IV, § 17(1), (2) (expressly providing for removal of justices and judges 
by impeachment and other methods). Thus, a strong argument can be 
made that our reliance in Heaton upon statutory provisions relating 
to impeachment should no longer be deemed authoritative on the 
issue of which officers may be impeached, as the people have now 
expressly provided for removal of constitutional officers by impeach- 
ment in every instance where that was their intent. We need not 
resolve that issue here, however, as both the statute and our 
Constitution now expressly provide that most constitutional officers 
are removable by impeachment, specifically setting forth the offices 
involved by their titles. Neither the Constitution nor the statute pro- 
vides that district attorneys are subject to removal by impeachment. 
Therefore, applying the maxim inclusio unius est exclusio alterius 
(inclusion of one is exclusion of another), we conclude that impeach- 
ment of district attorneys is not within the intent of either the 
Constitution or the statute and that district attorneys are not subject 
to removal by impeachment. 


[2] Having determined that district attorneys are not subject to 
removal by impeachment, we still must resolve the greater issue of 
whether the General Assembly has the authority under our 
Constitution to provide by statute for a method of removal of an indi- 
vidual holding the constitutional office of district attorney, where the 
Constitution does not itself specify any method whatsoever for 
removal of an individual from that office. 


Our Constitution provides with regard to district attorneys 
that: 


The General Assembly shall, from time to time, divide the State 
into a convenient number of prosecutorial districts, for each of 
which a District Attorney shall be chosen for a term of four years 
by the qualified voters thereof, at the same time and places as 
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members of the General Assembly are elected. The District 
Attorney shall advise the officers of justice in his district, be 
responsible for the prosecution on behalf of the State of all crim- 
inal actions in the Superior Courts of his district, perform such 
duties related to appeals therefrom as the Attorney General may 
require, and perform such other duties as the General Assembly 
may prescribe. 


N.C. Const. art. [V, § 18(1). As we have often noted, it is “firmly estab- 
lished that our State Constitution is not a grant of power. All power 
which is not expressly limited by the people in our State Constitution 
remains with the people, and an act of the people through their rep- 
resentatives in the legislature is valid unless prohibited by that 
Constitution.” State ex rel. Martin v. Preston, 325 N.C. 438, 448-49, 
385 S.E.2d 473, 478 (1989). Therefore, this Court gives acts of the 
General Assembly great deference, and a statute will not be declared 
unconstitutional under our Constitution unless the Constitution 
clearly prohibits that statute. Brannon v. N.C. State Bd. of Elections, 
331 N.C. 335, 339, 416 S.E.2d 390, 392 (1992). 


Our Constitution is silent as to the matter of removing district 
attorneys from office. Applying the presumption of constitutionality 
of actions of the General Assembly inherent in our Constitution, we 
find persuasive the reasoning set forth over 121 years ago by the 
Supreme Court of Alabama in a case construing constitutional and 
statutory provisions quite similar to those before us in the present 
case. There, as here, 


[t]he [State] Constitution simply creates the office of {district 
attorney], defines the manner of election, and fixes the duration 
of the official term. Thus far, the office is beyond legislative con- 
trol. The office may not be abolished... nor can the official term 
be enlarged or diminished. The whole matter of removal or sus- 
pension from office, the causes for which, and the mode in which 
it may be effected, not being expressed in the Constitution, is a 
proper subject of legislation. It is part of the sovereignty of the 
State, part of the law-making power, and is not either expressly 
or impliedly withheld from the general assembly. 


Ex parte Wiley, 54 Ala. 226, 228 (1875). For similar reasons, we con- 
clude that neither Article IV, Section 18 nor any other provision of the 
Constitution of North Carolina prohibits the General Assembly from 
enacting a statutory method for the removal of district attorneys from 
office, so long as district attorneys whose removal from office is 
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sought are accorded due process of law. Accordingly, we conclude 
that N.C.G.S. § 7A-66 does not violate the Constitution of North 
Carolina and that the superior court had jurisdiction of this case. 
Therefore, we overrule this assignment of error. 


[3] By another assignment of error, respondent Spivey contends that 
his removal from office for his behavior, including the use of the 
word “nigger” and other tasteless language, violates the First 
Amendment to the Constitution of the United States and Article ], 
Section 14 of the Constitution of North Carolina. Spivey argues that 
he has been wrongly removed from office because of the content of 
his speech. He claims that this violated his constitutionally protected 
right to express his viewpoint. We disagree. 


Taken in context, the use of the word “nigger” by Spivey squarely 
falls within the category of unprotected speech defined by the 
Supreme Court in Chaplinsky v. New Hampshire, 315 U.S. 568, 86 
L. Ed. 1031 (1942). In Chaplinsky, the United States Supreme Court 
wrote 


[I}t is well understood that the right of free speech is not absolute 
at all times and under all circumstances. There are certain well- 
defined and narrowly limited classes of speech, the prevention 
and punishment of which have never been thought to raise any 
Constitutional problem. These include the lewd and obscene, the 
profane, the libelous, and the insulting or “fighting” words— 
those which by their very utterance inflict injury or tend to incite 
an immediate breach of the peace. 


Id. at 571-72, 86 L. Ed. at 1035. At the hearing on this matter, there 
was testimony concerning the hurt and anger caused African- 
Americans when they are subjected to racial slurs by white people. 
We question, however, whether such testimony was necessary to the 
findings of the superior court in this case. Rule 201(b) of the North 
Carolina Rules of Evidence provides that a trial court may take judi- 
cial notice of a fact if it is not subject to reasonable dispute in that it 
is generally known within the territorial jurisdiction of the trial court. 
N.C.G.S. § 8C-1, Rule 201(b) (1992). No fact is more generally known 
than that a white man who calls a black man a “nigger” within his 
hearing will hurt and anger the black man and often provoke him to 
confront the white man and retaliate. The trial court was free to judi- 
cially note this fact. Additionally, evidence concerning the circum- 
stances surrounding Spivey’s verbal outbursts in the bar tends to 
show that his use of this racial epithet in the present case was 
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intended by him to hurt and anger Mr. Jacobs and to provoke a 
confrontation with him. “ ‘Resort to epithets or personal abuse is 
not in any proper sense communication of information or opinion 
safeguarded by the Constitution.’ ” Chaplinsky, 315 U.S. at 572, 86 
L. Ed. at 1035 (quoting Cantwell v. Connecticut, 310 U.S. 296, 309-10, 
84 L. Ed. 1218, 1221 (1940)). 


Respondent Spivey cites Bond v. Floyd, 385 U.S. 116, 17 L. Ed. 2d 
235 (1966), for the proposition that governmental restriction on the 
ability of elected officials to express their views, however objection- 
able, stifles public debate and violates the First Amendment. We con- 
clude that nothing in that opinion protects the use of racial invective 
by a public official against a member of the public in a bar. Spivey’s 
use of the word “nigger” and his abusive conduct on the night in ques- 
tion did not in any way involve an expression of his viewpoint on any 
local or national policy. In fact, Spivey himself has repeatedly 
asserted since the incident in question that the use of the racial epi- 
thet “nigger” does not in any way reflect his views about race. 


My. Spivey’s abusive verbal attack on Mr. Jacobs which gave rise 
to the inquiry removing him from office is not protected speech un- 
der the First Amendment. Instead, when taken in context, his 
repeated references to Mr. Jacobs as a “nigger” presents a classic 
case of the use of “fighting words” tending to incite an immediate 
breach of the peace which are not protected by either the 
Constitution of the United States or the Constitution of North 
Carolina. We overrule this assignment of error. 


By another assignment of error, Spivey contends that his conduct 
on the night in question was not so improper as to support his 
removal from office. Relying on several cases involving this Court’s 
censure or removal of judges under N.C.G.S. § 7A-376, Spivey argues 
that a district attorney cannot be removed from office for directing 
racially abusive epithets against a member of the public while not act- 
ing in his official capacity. We do not agree. 


[4] The statutory procedures for removal of district attorneys are 
entirely different from those providing for censure or removal of 
judges. Under N.C.G.S. § 7A-66, if the superior court judge finds that 
one of the enumerated grounds for removal of a district attorney 
exists, “he shall enter an order permanently removing the district 
attorney from office, and terminating his salary.” N.C.G.S. § 7A-66 
(emphasis added). Removal is the only sanction available and is 
mandatory. This Court’s decisions as to whether to remove the judges 
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involved in those cases or to impose the lesser punishment of cen- 
sure were based upon a statute entirely unrelated to district attor- 
neys which authorized this Court, upon receipt of a recommendation 
by the Judicial Standards Commission, to exercise discretion in 
determining which, if either, punishment to impose. N.C.G.S. § 7A-376 
(1995). Those cases are of little assistance in resolving the issue 
raised by this assignment of error. 


(5] Having determined that N.C.G.S. § 7A-66 requires removal of a 
district attorney if one of the enumerated grounds exists, we focus 
our attention on whether Spivey’s conduct could properly be found to 
be conduct prejudicial to the administration of justice which brings 
the office of district attorney into disrepute. We conclude that the evi- 
dence supports such a finding by the trial court. In his order remov- 
ing Spivey from office, Judge Allsbrook found that “this incident has 
resulted in the loss of confidence, trust, and respect for this high 
office by a significant number of residents of the Fifth Prosecutorial 
District.” It could hardly be argued otherwise. When considering the 
often unrestrained powers that the people have given our district 
attorneys in our Constitution and statutes, it is paramount that the 
office of district attorney be held in a manner that exemplifies fair- 
ness and equal justice under the law. There can be no question that 
the use of racial epithets against a member of the public by a district 
attorney in an apparent attempt to provoke an affray in public is con- 
duct prejudicial to the administration of justice which brings the 
office into disrepute. 


Spivey further complains that the hearing consisted of a stream 
of witnesses who, through personal anecdotes and opinions, 
described in detail the history of the mistreatment of African- 
Americans. We agree that the trial court allowed the testimony to 
range far beyond the matters directly at issue. However, it is crucial 
to note that this matter was heard without a jury. In this context, we 
cannot say the trial court erred in allowing the African-American cit- 
izens who testified to give anecdotal testimony relating to the pain 
and frustration they had felt as a result of long-past acts of racism. 
Where, as here, the trial judge acted as the finder of fact, it is pre- 
sumed that he disregarded any inadmissible evidence that was admit- 
ted and based his Judgment solely on the admissible evidence that 
was before him. Bizzell v. Bizzell, 247 N.C. 590, 604-06, 101 S.E.2d 
668, 678-79, cert. denied, 358 U.S. 888, 3 L. Ed. 2d 115 (1958). The ulti- 
mate finding of the superior court, that Spivey’s conduct giving rise to 
this inquiry was conduct prejudicial to the administration of justice 
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which brings the office into disrepute, is supported by the evidence 
and the other findings. The statute itself compels removal upon a 
finding of one of the enumerated grounds and leaves no discretion in 
this regard with the superior court. N.C.G.S. § 7A-66. Therefore, this 
assignment of error must be overruled. 


By another assignment of error, respondent Spivey contends that 
under N.C.G.S. § 7A-66, the superior court had no authority to 
appoint a member of the Bar to act as counsel for purposes of the 
inquiry and to present the evidence concerning Spivey’s conduct. He 
also contends in support of this assignment of error that the superior 
court had no authority to cause the State Bureau of Investigation 
(SBI) to investigate Spivey’s conduct and that the SBI exceeded the 
investigative authority granted it by law in conducting its investiga- 
tion in connection with this case. 


[6] Spivey’s argument against the superior court’s appointment of 
independent counsel is based in part on his contention that this 
resulted in his being removed by a court which had itself directed and 
controlled the discovery and presentation of evidence against him. 
We conclude, however, that it is precisely because the trial judge 
should not both present the case against a district attorney and pass 
judgment on the case that the judge necessarily had the power to 
appoint independent counsel. A trial court has inherent power “to do 
all things that are reasonably necessary for the proper administration 
of justice.” Beard v. N.C. State Bar, 320 N.C. 126, 129, 357 S.E.2d 694, 
696 (1987). This Court has always recognized that a proceeding 
resulting in the removal of an individual from public office must 
accord that individual due process of law. F.g., State ex rel. Caldwell 
v. Wilson, 121 N.C. 425, 28 S.E. 554 (1897) (action in the nature of 
quo warranto to try title to the office of Railroad Commissioner aris- 
ing during the political turmoil in North Carolina during the late nine- 
teenth century). Due process requires a neutral decision-maker. In 
order to comply with this due process requirement, it was necessary 
that the superior court appoint independent counsel to gather and 
present the evidence relating to Spivey’s conduct. Therefore, it was 
within the proper inherent power of the superior court to appoint 
Mr. Fuller to present the evidence relating to the allegations against 
Spivey giving rise to the judicial inquiry concerning Spivey’s conduct. 


[7] Respondent Spivey also contends under this assignment of error 
that the superior court deprived him of a fair judicial inquiry by 
requesting and receiving the assistance of the SBI in investigating the 
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allegations concerning Spivey’s conduct. Assuming arguendo that the 
superior court erred in seeking the assistance of the SBI and that the 
investigation here went beyond that agency’s statutory authority, we 
fail to see how any such error could have unfairly prejudiced Spivey. 
It appears that the SBI simply located witnesses who were present at 
the bar on the night in question and took their statements, which 
were then turned over to Mr. Fuller. Any private citizen could have 
done the same. We see no reason to believe that the mere fact that the 
SBI performed this function was unfairly prejudicial to Spivey. Spivey 
has not contested the essential facts of the incident at issue. We con- 
clude that the use of the SBI in this case was not prejudicial error. 
This assignment of error is overruled. 


[8] By another assignment of error, respondent Spivey contends that 
the superior court committed prejudicial error by treating the pro- 
ceeding before it as a civil action; by designating the affiants who 
commenced the inquiry as “petitioners”; and by allowing such “peti- 
tioners” to participate as parties, counsel, and witnesses. He further 
argues that the superior court committed prejudicial error by treating 
each of the affidavits complaining of his conduct, some of which 
were erroneously captioned as “petitions,” as initiating a separate 
proceeding with the affiant as the “petitioner.” We do not agree with 
these contentions. 


It is true that a district attorney removal proceeding under 
N.C.G.S. § 7A-66 is an inquiry; it is neither a civil suit nor a criminal 
prosecution. It is commenced by the filing of one or more sworn affi- 
davits with the clerk of superior court of the county where the dis- 
trict attorney resides. N.C.G.S. § 7A-66. The matter is then brought to 
the attention of the senior regular resident superior court judge who 
within thirty days shall act on the charges or refer them to another 
superior court judge to be acted upon. /d. If probable cause exists to 
believe that the charges are true and, if true, create grounds for 
removal, then a hearing will be ordered. /d. The hearing shall be held 
in not less than ten days nor more than thirty days after the district 
attorney has received written notice of the proceedings and a true 
copy of the charges. Jd, At the hearing, the superior court judge shall 
hear evidence and make findings of fact and conclusions of law. Id. If 
he finds that grounds for removal exist, then he shall enter an order 
permanently removing the district attorney from office. Id. 


Even though the procedural irregularities Spivey complains of 
occurred here, we see no reason to believe that he was thereby prej- 
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udiced. The hearing resolving the matters raised in this inquiry was 
conducted by one of our most able and experienced superior court 
judges. Fortunately, this was the first inquiry resulting in the removal 
of a district attorney ever to occur. Unfortunately, this left the judge 
to apply the procedures set forth in N.C.G.S. § 7A-66 for the first time 
and in the context of an emotionally charged setting. The record 
before us makes us confident that Judge Allsbrook, conducting this 
proceeding without a jury, understood the issues before him and the 
proper focus for the inquiry in this case and that he properly con- 
ducted this proceeding, which was the first of its kind to be held. 
Accordingly, we conclude that respondent Spivey was not prejudiced 
by any procedural irregularity, and we overrule this assignment of 
error. 


Having considered each of respondent’s assignments of error, we 
conclude that the order permanently removing District Attorney 
Spivey from office was free from prejudicial error. Therefore, we 
affirm that order. 


AFFIRMED. 


FULTON CORPORATION v. JANICE H. FAULKNER, SECRETARY OF REVENUE 


No. 305A93-2 
(Filed 10 February 1997) 


1. Taxation § 92 (NCI4th)— intangibles tax—unconstitu- 
tional taxable percentage deduction—severance from 
statute 


Where the United States Supreme Court held in Fulton v. 
Faulkner, —~ U.S. —— (1996) that the intangibles tax imposed on 
corporate stock by former N.C.G.S. § 105-203 violated the 
Commerce Clause of the United States Constitution because of 
the taxable percentage deduction provided in that statute, the 
General Assembly provided a severability clause for the intangi- 
bles tax statute in N.C.G.S. § 105-215, and the offending portion 
of the intangibles tax statute and other parts of the statute were 
not so interrelated or mutually dependent that the tax could not 
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be imposed without reference to the offending part, the uncon- 
stitutional taxable percentage deduction will be severed from the 
statute and the remainder of the statute will be enforced. 


Am Jur 2d, State and Local Taxation §§ 197, 265. 


2. Taxation § 92 (NCI4th)— intangibles tax—severance of 
unconstitutional provision—retroactive application 


The rule of this case that the taxable percentage deduction 
for corporate stock in the intangibles tax statute violates the 
Commerce Clause of the United States Constitution and that this 
unconstitutional portion of the statute will be severed and the 
remainder of the statute enforced is to be applied retroactively. 


Am Jur 2d, State and Local Taxation §§ 197, 265. 
Justice ORR dissenting. 


Justices FRYE and LAKE join in this dissenting opinion. 


On remand from the Supreme Court of the United States. Heard 
in the Supreme Court 9 September 1996. 


In this action, the plaintiff has challenged the intangibles tax for- 
merly imposed by N.C.G.S. § 105-203 on the ground it violates the 
Commerce Clause of the Constitution of the United States. N.C.G.S. 
§ 105-203 provided for an annual tax of $0.25 on each $100.00 of the 
fair market value of all shares of stock on 31 December of each year. 
The section provided for a reduction of this tax in proportion to the 
issuing company’s income taxed in North Carolina. It is this reduction 
which the plaintiff says violates the Commerce Clause. 


The superior court allowed a motion for summary judgment by 
the defendant, upholding the tax. The Court of Appeals reversed. 
Fulton Corp. v. Justus, 110 N.C. App. 493, 480 S.E.2d 494 (1993). It 
did not order a refund, however, but severed the offending part of 
N.C.G.S. § 105-203 and ordered that the intangibles tax be paid with- 
out any reduction for income taxes paid to the State. 


This Court reversed the Court of Appeals. Fulton Corp. v. Justus, 
338 N.C. 472, 450 S.E.2d 728 (1994). We held that the reduction in the 
intangibles tax did not offend the Commerce Clause. On 18 April 
1995, the General Assembly repealed the intangibles tax in its entirety 
effective 1 January 1995. Act of April 18, 1995, ch. 41, sec. 1(b), 1995 
N.C. Sess. Laws 84. The legislation also provided that the repeal 
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does not affect the rights or liabilities of the State, a taxpayer, or 
another person arising under a statute amended or repealed by 
this act before its amendment or repeal; nor does it affect the 
right to any refund or credit of a tax that would otherwise have 
been available under the amended or repealed statute before its 
amendment or repeal. 


Id. sec. 11, 1995 N.C. Sess. Laws at 88. 


The Supreme Court of the United States reversed this Court. 
Fulton Corp. v. Faulkner, —— U.S. —, 183 L. Ed. 2d 796 (1996). It 
held that the reduction violated the Commerce Clause and remanded 
the case to this Court to fashion a remedy. 


We ordered that the parties “brief the question of why, in light of 
the decision of the Supreme Court of the United States in this case, 
this Court should not affirm the decision of the North Carolina Court 
of Appeals.” 


Womble Carlyle Sandridge & Rice, PLLC, by Jasper L. 
Cummings, Jr., for plaintiff-appellee. 


Michael F. Easley, Attorney General, by Andrew A. Vanore, JYr., 
Chief Deputy Attorney General, Edwin M. Speas, Jr., Senior 
Deputy Attorney General, Thomas F) Moffitt, Special Deputy 
Attorney General, and Marilyn R. Mudge, Assistant Attorney 
General, for defendant-appellant. 


Womble Carlyle Sandridge & Rice, PLLC, by G. Eugene Boyce, 
of counsel, amicus curiae. 


WEBB, Justice. 


{1] This case brings to the Court the question of the remedy to be 
applied after a portion of the intangibles tax statute has been 
declared unconstitutional. The Court of Appeals held that the part of 
the statute which was unconstitutional should be severed and that 
the balance of the statute should be enforced. This would leave the 
intangibles tax to be enforced without any reduction for income 
taxes paid to this State. We believe the Court of Appeals was correct 
in this holding. 


In determining whether an unconstitutional part of a statute 
should be severed and the rest of the statute enforced, we look first 
at the intention of the General Assembly. If the legislature intended 
that the constitutional part of the statute be enforced after the other 
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part has been declared unconstitutional, and if the separate parts of 
the statute are not so interrelated and mutually dependent that one 
part cannot be enforced without reference to another, the offending 
part must be severed and the rest of the statute enforced. Flippin v. 
Jarrell, 301 N.C. 108, 117, 270 S.E.2d 482, 488 (1980); Constantian v. 
Anson County, 244 N.C. 221, 228, 93 S.E.2d 163, 168 (1956). 


The General Assembly has stated its intention. N.C.G.S. § 105-215 
provided in part: 


If any clause, sentence, paragraph, or part of this Article or 
schedule shall for any reason be adjudged by any court of com- 
petent jurisdiction to be invalid, such judgment shall not affect, 
impair, or invalidate the remainder of this Article or schedule, but 
shall be confined in its operation to the clause, sentence, para- 
graph, or part thereof directly involved in the controversy in 
which such judgment shall have been rendered. 


N.C.G.S. § 105-215 (1992) (repealed 1995). We believe this section 
shows clearly that the General Assembly intended that if any part of 
the statute providing for an intangibles tax was declared unconstitu- 
tional, that part should be severed from the statute, and the balance 
of the statute should be enforced. 


In this case, the offending portion of the intangibles tax statute 
and the other parts of the statute were not so interrelated or mutually 
dependent that the imposition of the tax could not be done without 
reference to the offending part. The valid part is complete in itself 
and capable of enforcement. 


The plaintiff argues that the United States Supreme Court in this 
case declared the entire intangibles tax unconstitutional. We do not 
agree with this interpretation. The Supreme Court noted that the 
Court of Appeals had addressed the issue of severability and decided 
that the clause required severance of the taxable percentage deduc- 
tion. Fulton v. Faulkner, — U.S. at —~ n.12, 183 L. Ed. 2d at 815 
n.l12. The Court gave no indication that applying the severability 
clause in that manner would contravene its holding or that a tax on 
corporate stock is per se unconstitutional. To the contrary, the 
Court’s language and reasoning revealed the intangibles tax violated 
the Commerce Clause because of the discriminatory portion—the 
taxable percentage deduction. It gave no reason to believe that 
absent the discriminatory deduction, the tax would violate the 
Commerce Clause. 
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The defendant asserts and the plaintiff agrees that it was the 
intention of the General Assembly that if the taxable percentage 
reduction were to be held unconstitutional, it should not be severed 
from N.C.G.S. § 105-203, and the whole section must fail. They con- 
cede that N.C.G.S. § 105-215 provides for the severance of any part of 
the statute which is declared unconstitutional. They say, relying on 
State ex rel. Andrews v. Chateau X, Inc., 296 N.C. 251, 259-60, 250 
S.E.2d 603, 609 (1979), judgment vacated on other grounds, 445 U.S. 
947, 63 L. Ed. 2d 782 (1980), and Sheffield v. Consolidated Foods 
Corp., 302 N.C. 403, 421-22, 276 S.E.2d 422, 454-35 (1981), that the 
“presence of a severability clause is not conclusive but provides some 
guidance to the courts as to legislative intent.” They say we must look 
at all relevant parts of the statute to discern legislative intent. 


The plaintiff and defendant contend that the General Assembly, 
since the inception of the intangibles tax, has never intended to tax 
all stocks and that by severing the unconstitutional part of N.C.G:S. 
§ 105-203, the Court of Appeals has broadened the tax contrary to the 
legislative will. They argue that the taxable percentage deduction has 
always been an essential element of the tax and an expression of the 
legislative intent not to tax all shares of corporate stock. They argue 
that we should hold all of N.C.G.S. § 105-203 unconstitutional. 


We do not agree with the parties’ interpretation of Andrews and 
Sheffield. Andrews involved an action to abate a nuisance. We held 
that assuming one of the remedies provided in the statute was uncon- 
stitutional, it could be severed from the statute and the other reme- 
dies enforced. We said that severability depended on the will of the 
General Assembly. Andrews, 296 N.C. at 259-60, 250 S.E.2d at 608-09. 
We did not say how that will was to be discovered, but simply 
referred to the portion of the statute which provided for severability. 
Sheffield dealt with disclosures required by the North Carolina 
Tender Offer Disclosure Act, N.C.G.S. ch. 78B (1977). In that case we 
held that the Act did not apply to purchases of stock in the open mar- 
ket. The plaintiff argued that because of a severability clause in the 
statute, the disclosure requirement nevertheless applied. It con- 
tended that partial application of the statute was mandated by the 
severability clause. We held that this was not the intention of the 
General Assembly. We do not believe Sheffield or Andrews is author- 
ity for the proposition that a severability clause is not conclusive as 
to the intention of the General Assembly. 


Even assuming arguendo that the parties are correct, looking 
beyond the severability clause and at the entire act to determine the 
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will of the General Assembly does not help the plaintiff. The General 
Assembly has said by the severability clause that the unconstitutional 
part of the statute should be severed. The parties have made good 
arguments as to why it should not be severed, but they do not over- 
come the plain meaning of the statute. We affirm that part of the opin- 
ion of the Court of Appeals which holds that the unconstitutional 
part of N.C.G.S. § 105-203 be severed. Fulton Corp. v. Justus, 110 
N.C. App. at 504, 430 S.E.2d at 501. 


[2] We reverse that part of the opinion of the Court of Appeals which 
holds that the rule of this case should not be applied retroactively. /d. 
at 504-05, 430 S.E.2d at 501-02. In reaching this result, the Court of 
Appeals relied on our opinion in Swanson v. North Carolina, 329 
N.C. 576, 407 S.E.2d 791, on reh’g, 330 N.C. 390, 410 S.E.2d 490 (1991). 
On 18 June 1993, three days after the Court of Appeals decided this 
case, the United States Supreme Court handed down Harper v. 
Virginia Dep’t of Taxation, 509 U.S. 86, 125 L. Ed. 2d 74 (1993). Ten 
days later, the Supreme Court issued an order vacating our opinion in 
Swanson in light of Harper. Swanson v. North Carolina, 509 U.S. 
916, 125 L. Ed. 2d 713 (1993). The United States Supreme Court held 
in Harper that its application of a rule of federal law requires every 
court to give retroactive effect to that decision. We are thus required 
by Harper to apply the law retroactively in this case. Whether to 
enforce the tax as to all shareholders is within the province of the 
General Assembly. 


The General Assembly may forgive this tax if it so chooses. We do 
not have the authority to do so. 


We affirm that part of the decision of the Court of Appeals which 
holds that the unconstitutional part of N.C.G.S. § 105-203 must be 
severed and the balance of the section enforced. We reverse that part 
of the decision which holds that the rule of this case should not be 
enforced retroactively. 


AFFIRMED IN PART, REVERSED IN PART, AND REMANDED. 


Justice ORR dissenting. 


The majority applies a plain-meaning analysis to the statute in 
question and concludes that the taxable percentage deduction con- 
tained in N.C.G.S. § 105-203 should be severed and the remainder of 
the statute upheld as applied. The opinion states that “[t]he General 
Assembly has said by the severability clause that the unconstitutional 
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part of the statute should be severed.” However, this Court has 
rejected such a plain-meaning analysis in determining whether an 
unconstitutional provision may be severed and the remainder of the 
statute upheld. In State ex rel. Andrews v. Chateau X, Inc., 296 N.C. 
251, 250 S.E.2d 603 (1979), judgment vacated on other grounds, 445 
U.S. 947, 63 L. Ed. 2d 782 (1980), this Court prescribed the utilization 
of a two-part test for deciding the issue of severability: 


To determine whether the portions are in fact divisible, the courts 
first see if the portions remaining are capable of being enforced 
on their own. They also look to legislative intent, particularly to 
determine whether that body would have enacted the valid pro- 
visions if the invalid ones were omitted. 


Id. at 259, 250 S.E.2d at 608. Because I believe that the majority’s 
holding in this case is contrary to the intent of the North Carolina 
legislature, [ respectfully dissent. 


In State v. Waddell, 282 N.C. 481, 194 S.E.2d 19 (1973), this Court 
also addressed the issue of severability and enunciated the following 
principle: 


“If the objectionable parts of a statute are severable from the 
rest in such a way that the legislature would be presumed to have 
enacted the valid portion without the invalid, the failure of the 
latter will not necessarily render the entire statute invalid, but the 
statute may be enforced as to those portions of it which are con- 
stitutional. If, however, the constitutional and the unconstitu- 
tional portions are so dependent on each other as to warrant the 
belief that the legislature intended them to take effect in their 
entirety, it follows that if the whole cannot be carried into effect, 
it will be presumed that the legislature would not have passed 
the residue independently, and accordingly, the entire statute is 
invalid.” 


Id. at 442, 194 S.E.2d at 27 (quoting 16 Am. Jur. 2d Constitutional 
Law § 186 (1964)). In support of our position in the present case, the 
Court in Waddell went on to note that “‘[w]hen exceptions, exemp- 
tions, or provisos in a statute are found to be invalid, the entire act 
may be void on the theory that by striking out the invalid exception 
the act has been widened in its scope and therefore cannot properly 
represent the legislative intent.’ ” /d. at 443, 194 S.E.2d at 27 (quoting 
J.G. Sutherland, Statutes and Statutory Construction § 2412 
(Frank E. Horack, Jr., ed., 3d ed. 1943)). 
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In this case, as the remaining intangibles tax on stock is clearly 
capable of standing on its own, it is an examination of the legislative 
intent which compels the conclusion that the taxable percentage 
deduction is not severable. Although the presence of a severability 
clause provides some guidance as to legislative intent, State ex rel. 
Andrews v. Chateau X, Inc., 296 N.C. at 260, 250 S.E.2d at 609, it is 
not conclusive. In Sheffield v. Consolidated Foods Corp., 302 N.C. 
403, 276 S.E.2d 422 (1981), this Court discussed the presence of a 
severability clause and commented that 


[p]laintiffs’ reliance on the severability clause is misplaced. While 
the severability clause obviously protects other provisions of the 
Act from invalidity due to a finding that one or more provisions 
are invalid, a severability [clause] is relevant to a decision only 
when the validity of a particular provision of the Act is at issue. 
Here, the inapplicable provisions of G.S. 78B-3 remain relevant to 
our consideration in determining legislative intent with respect 
to the application of the Act as a whole to open market pur- 
chases. Clearly in interpreting the legislative intent, we cannot 
ignore all the provisions of the Act simply because it contains a 
severability clause common to most statutes enacted by our 
Legislature. 


Id, at 421, 276 S.E.2d at 434. 


In determining that the severability clause could not be applied 
in Sheffield, the Court applied the following well-established canon 
of statutory construction: 


“In order to discover and give effect to the legislative intent we 
must consider the act as a whole, having due regard to each of its 
expressed provisions; for there is no presumption that any provi- 
sion is useless or redundant. That the act consists of several sec- 
tions is altogether immaterial on the question of its unity. ‘The 
construction of a statute can ordinarily be in no wise affected by 
the fact that it is subdivided into sections or titles. A statute [is] 
passed as a whole and not in parts or sections and is animated by 
one general purpose or intent. Consequently the several parts or 
sections of an act are to be construed in connection with every 
other part or section and all are to be considered as parts of a 
connected whole and harmonized, if possible, so as to aid in 
giving effect to the intention of the lawmakers.’ ” 


Id. at 421-22, 276 S.E.2d at 434 (quoting Jones v. Board of Educ., 185 
N.C. 303, 307, 117 S.E. 37, 39 (1923) (citation omitted)). The Court 
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concluded that “[w]e will not apply the severability clause to vary and 
to contradict the express terms of a statute, for we cannot believe the 
Legislature intended such a result.” Id. at 422, 276 S.E.2d at 434. 


In the present case, the taxable percentage deduction is con- 
tained in the provision of the intangibles tax which applies to stocks. 
N.C.G.S. § 105-203 provides in pertinent part: 


All shares of stock... owned by residents of this State or having 
a business, commercial, or taxable situs in this State on 
December 31 of each year, with the exception herein provided, 
shall be subject to an annual tax, which is hereby levied, of 
twenty-five cents (25¢) on every one hundred dollars ($100.00) of 
the total fair market value of the stock on December 31 of each 
year less the proportion of the value that is equal to: 


(1) In the case of a taxpayer that is a corporation, the pro- 
portion of the dividends upon the stock deductible by the 
taxpayer in computing its income tax liability under G.S. 
105-130.7.... 


(2) In the case of a taxpayer that is not a corporation, the 
proportion of the dividends upon the stock that would be 
deductible by the taxpayer, if the taxpayer were a corpo- 
ration, in computing its income tax liability under the 
provisions of G.S. 105-130.7(1), (2), (8), (3a), and (5).... 


N.C.G.S. § 105-203 (1992) (repealed 1995). In Fulton Corp. v. Justus, 
338 N.C. 472, 450 S.E.2d 728 (1994), this Court explained the pro- 
cedure involved in calculating the intangibles tax on stock as 
follows: 


Thus, the intangibles tax on stock is computed in the follow- 
ing manner: the greater the percentage of the issuing corpora- 
tion’s total income which is allocated to and taxed in this state 
the more dividend income from that corporation a corporate 
shareholder is allowed to deduct and the less intangibles tax the 
shareholder pays. The amount by which the intangibles tax 
against the shareholder is reduced, therefore, is directly related 
to the amount of the issuing corporation’s income which is allo- 
cated to and taxed in this state. If 70% of the issuing corporation’s 
income is allocated to North Carolina, then 70% of the dividends 
on that corporation’s stock are deductible by the corporate share- 
holder as income, the stock’s value for intangibles tax purposes 
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is reduced by 70%, and the intangibles tax thereby decreased by 
70%, | 


Id. at 475, 450 S.E.2d at 730. For a more detailed discussion of the 
application of the intangibles tax on stock, see Fulton v. Justus, 338 
N.C. 472, 450 S.E.2d 728. Because of the process involved in calcu- 
lating the intangibles tax on stock, the elimination of the taxable 
percentage deduction would subject all stock in North Carolina com- 
panies to a full tax burden under N.C.G.S. § 105-203. 


Further, because plaintiff in this case is a corporate taxpayer, the 
majority addresses only N.C.G.S. § 105-203(1), the taxable percentage 
deduction for stock owned by corporations. However, as the 
Secretary of Revenue’s brief notes, the constitutional infirmity in 
N.C.G.S. § 105-203(1) is also present in N.C.G.S. § 105-203(2), the tax- 
able percentage deduction for stock owned by individuals. Thus, if 
the taxable percentage deduction which applies to corporations must 
be severed, it follows that the taxable percentage deduction which 
applies to stock owned by individuals must also be severed. Under 
the logic of the majority’s decision, excising the discriminatory 
deduction would eliminate the only unconstitutional feature of 
N.C.G.S. § 105-203. This would result in the remainder of N.C.G.S. 
§ 105-203 becoming a constitutional tax on all shares of stock owned 
by corporations and individual taxpayers of North Carolina. Thus, the 
tax would apply not only to stock in publicly traded companies from 
around the world, but also to every small, incorporated business in 
our state. The full tax would also apply to corporate shareholders and 
individual stockholders. To contend that the legislature would have 
“passed the residue independently” is to defy the practical and polit- 
ical reality of the impact of such a tax. 


When the General Assembly enacted the intangibles tax on stock 
in 1937, the shares of all corporations that paid taxes in North 
Carolina were excluded. Act of Jan. 6, 1937, ch. 127, sec. 706, 1937 
N.C. Public Laws 170, 331 (an act to raise revenue). It was in 1939 that 
the General Assembly narrowed the exclusion to the proportion of 
tax the corporation paid in North Carolina. Act of Mar. 24, 1939, ch. 
158, sec. 705, 1939 N.C. Public Laws 176, 359 (an act to raise rev- 
enue). In the portion of N.C.G.S. § 105-203 that levies the tax, the 1939 
General Assembly stated that “[a]ll shares of stock... owned by res- 
idents of this State... , with the exceptions herein provided, shall be 
subject to an annual tax.” Jd. (emphasis added). The remainder of the 
statute then listed the exceptions, including the taxable percentage 
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deduction on all shares of stock owned by corporations and individ- 
ual taxpayers in North Carolina. Thus, the General Assembly has 
always manifested its intent that the scope of the intangibles tax on 
shares of stock be narrowed by these exceptions. 


Severing the taxable percentage deduction as the majority opin- 
jon has done contravenes the intent of the legislature because it 
expands the scope of N.C.G.S. § 105-203. By severing the deduction, 
not only publicly traded shares of stock but also shares of stock in 
closely held corporations which have never before been subject to 
the intangibles tax on stock are now subject to such taxation. 


Further evidence that the majority’s decision contravenes the 
intent of the legislature can be found in the repeal of the intangibles 
tax in its entirety—including N.C.G.S. § 105-203—-which became 
effective on 1 January 1995. Act of Jan. 25, 1995, ch. 41, sec. 1(b), 
1995 N.C. Sess. Laws 59, 60 (an act to repeal the intangibles tax and 
to reimburse local governments for their resulting revenue loss). {n 
the Legislative Research Commission’s Report to the General 
Assembly, the Commission expressed three reasons for repealing the 
intangibles tax: 


First, many consider it an unfair tax because, unlike tangible 
property, intangible property does not require local government 
services and thus should not be subject to tax. Second, many also 
believe the tax has a negative effect on economic development, 
causing corporate executives, retirees, and wealthy individuals to 
leave the State or to decide against moving into the State. Third, 
if the United States Supreme Court overturns the North 
Carolina Supreme Court's decision and agrees with the court of 
appeals that the taxable percentage deduction ts invalid, the 
result would be a tax increase for many taxpayers, particularly 
individuals who own small, in-State businesses. 


Legislative Research Comm/’n, Revenue Laws, Report to the 1995 
Gen. Assembly of N.C., at 97 (1995) (emphasis added). Because of the 
repeal of North Carolina’s intangibles tax, N.C.G.S. § 105-208, the leg- 
islature also amended N.C.G.S. § 105-275, which classifies property 
that is excluded from the tax base and includes, znter alia, “[s]hares 
of stock, including shares and units of ownership of mutual funds, 
investment trusts, and investment funds.” N.C.G.S. § 105-275(31c) 
(1995). The explicit exemption of stock from taxation in the General 
Statutes clearly illustrates the intent of the legislature. 
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Thus, although a severability clause is contained in the statute, 
that alone does not determine that the constitutional portion should 
remain. Clearly, the legislature did not intend that the scope of 
N.C.G.S. § 105-203 be broadened. As this Court has recognized, inval- 
idation of some exceptions or exemptions may require an entire 
statute to fail if severing the invalid provisions would widen the 
scope of the statute beyond the legislature’s intended coverage. State 
v. Waddell, 282 N.C. at 443, 194 S.E.2d at 27. This is exactly what sev- 
ering the taxable percentage deduction and upholding the residue of 
the tax would do in the present case. Therefore, I conclude that the 
majority is in error and would agree with both the Secretary of 
Revenue and the corporate plaintiff that the entire tax must fail and 
that plaintiff is therefore entitled to a refund. 


Justices FRYE and LAKE join in this dissenting opinion. 


BRUCE T. CUNNINGHAM, JR. v. JANET F. CUNNINGHAM 


No. 147A96 


(Filed 10 February 1997) 


1. Divorce and Separation § 291 (NCI4th)— motion to modify 
alimony—status as dependent spouse not reconsidered 


The defendant’s status as a dependent spouse is not properly 
reconsidered upon a motion by plaintiff to modify or terminate an 
alimony order based upon a separation agreement incorporated 
into the parties’ divorce decree. However, it is appropriate for the 
trial court to consider whether the dependent spouse’s financial 
need, that is, dependency, as it relates to the factors listed in 
N.C.G.S. § 50-16.5 has changed. Although the trial court in this 
case concluded that “[d]Jefendant is a dependent spouse,” the 
court's findings of fact indicate that the court properly consid- 
ered factors listed in N.C.G.S. § 50-16.5 as they related to the 
financial needs of defendant and the ability of plaintiff to pay and 
that the court did not reconsider defendant’s status as the 
dependent spouse and plaintiff's status as the supporting spouse. 


Am Jur 2d, Divorce and Separation §§ 710-712, 715. 
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Change in financial condition or needs of husband or 
wife as ground for modification of decree for alimony or 
maintenance. 18 ALR2d 10. 


. Divorce and Separation § 292 (NCI4th)— alimony order— 
automatic adjustment for income fluctuations—income 
change not change of circumstances 


Where an alimony order based upon a separation agreement 
incorporated into a divorce decree included a provision that 
automatically adjusted the amount of the alimony payments to 
account for the supporting spouse’s income fluctuations by 
requiring plaintiff husband to pay defendant wife “one half of his 
monthly salary after first deducting social security,” the fact. that 
plaintiff's income has changed since the time of the original 
agreement is not a sufficient basis for determining that a sub- 
stantial change of circumstances exists to warrant a modification 
of the alimony order absent a showing that the change in income 
hinders plaintiff's ability to meet his obligation to pay alimony. 


Am Jur 2d, Divorce and Separation §§ 710-713. 


Change in financial condition or needs of husband or 
wife as ground for modification of decree for alimony or 
maintenance. 18 ALR2d 10. 


Validity and enforceability of escalation clause in 
divorce decree relating to alimony and child support. 19 
ALR4th 830. 


Consideration of obligated spouse’s earnings from 
overtime or “second job” held in addition to regular full- 
time employment in fixing alimony or child support 
awards. 17 ALR5Sth 143. 


. Divorce and Separation § 298 (NCI4th)— increase in 
part-time employment earnings—alimony modification 
not warranted 


An increase in defendant wife’s income from part-time work 
from $2,400 per year at the time of the parties’ separation to 
$7,000 per year at the time of an alimony modification hearing 
was not alone sufficient to warrant a modification of the alimony 
order. 


Am Jur 2d, Divorce and Separation §§ 710-712, 715. 
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Change in financial condition or needs of husband or 
wife as ground for modification of decree for alimony or 
maintenance. 18 ALR2d 10. 


4. Divorce and Separation § 297 (NCI4th)— alimony modifi- 
cation—effect of increase in wife’s investments—remand 
of change of circumstances issue 


The change of circumstances issue in an alimony modifica- 
tion proceeding is remanded for consideration by the trial court 
where the trial court’s order contained findings of fact regarding 
the increase in the value of defendant wife’s investment portfolio 
since the entry of the original alimony order and the amount of 
taxable income produced by these investments but it is unclear 
from the findings whether the increase in taxable income gener- 
ated by defendant’s investments is less than, equal to, or more 
than necessary to support herself, while maintaining her accus- 
tomed standard of living, without depleting her estate. 


Am Jur 2d, Divorce and Separation §§ 710-712, 716. 


Change in financial condition or needs of husband or 
wife as ground for modification of decree for alimony or 
maintenance. 18 ALR2d 10. 


Justice ORR concurring. 


Appeal by defendant pursuant to N.C.G.S. § 7A-30(2) from the 
decision of a divided panel of the Court of Appeals, 121 N.C. App. 771, 
468 S.E.2d 466 (1996), reversing an order entered by Grant, J., on 
25 August 1994 in District Court, Moore County, and remanding to the 
trial court. Heard in the Supreme Court 15 November 1996. 


Maxwell, Freeman & Bowman, PA., by James B. Maxwell, for 
plaintiff-appellee. 


Vosburg & Fullenwider, by Ann Marie Vosburg, for defendant- 
appellant. 


FRYE, Justice. 


There are two issues on this appeal. The first is whether the trial 
court improperly reconsidered defendant’s status as the dependent 
spouse at the alimony modification hearing, and the second is 
whether there has been a change of circumstances warranting a mod- 
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ification of the alimony order in this case. We answer the first issue 
in the negative and we remand the second issue for further proceed- 
ings consistent with this opinion. 


The following facts and circumstances are pertinent to this 
appeal. Bruce T. Cunningham, Jr. (plaintiff) and Janet F. Cunningham 
(defendant) were married in 1972 and lived together as husband and 
wife until their separation on 28 March 1988. In 1973, upon his grad- 
uation from law school, plaintiff joined the law firm of defendant’s 
father and remained with that firm until 1992. For the years immedi- 
ately prior to the parties’ separation, plaintiff's gross income ranged 
from approximately $100,000 to $125,000 per year. Defendant was not 
employed outside the home on a full-time basis at any time during the 
course of the marriage. 


At the time of the parties’ 1 January 1989 separation agreement, 
plaintiff and defendant had accumulated a marital estate of approx- 
imately $450,000. The separation agreement effectuated an approx- 
imately equal division of the estate, with defendant receiving the 
marital home, valued at $140,000 with a $30,000 mortgage debt, and 
$115,000 in investments from the parties’ investment portfolio. 
Plaintiff received approximately $225,000 in investments from the 
investment portfolio. The separation agreement also provided that 
plaintiff would pay alimony to defendant in “the sum of one half 
[plaintiff's] monthly salary after first deducting social security,” that 
plaintiff would pay one-half of any bonuses received from employ- 
ment after deducting social security, that the alimony was separate 
from the property settlement, and that the amount of the alimony 
payment could be modified upon a substantial change of circum- 
stances. On 26 June 1989, the separation agreement was incorporated 
by reference into the divorce decree. 


In 1992, plaintiff’s former father-in-law reduced plaintiff's salary, 
changing it from approximately all of the actual gross receipts 
plaintiff produced to one-half of the actual gross receipts plaintiff 
produced for the firm. Plaintiff left the firm shortly thereafter and 
began practice with a different law firm, earning a salary of approxi- 
mately $42,000 per year. As of 31 December 1993, defendant’s invest- 
ment portfolio was valued at approximately $335,000, producing 
taxable income to her of more than $30,000 in 1993. In addition, 
defendant’s home debt had decreased to $2,000, and her income 
earned from part-time employment was $7,000, compared to $2,400 
during the marriage. 
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On 16 July 1992, plaintiff's motion to modify the payment of 
alimony was denied because a material change of circumstances was 
not found. Plaintiff did not appeal. On 17 September 1993, plaintiff 
filed a second motion to modify or terminate his alimony obligation. 
After a hearing, the trial court made findings of fact and the follow- 
ing conclusions of law: 


1. That the Court concludes as a matter of law that the Plaintiff 
has failed to meet his burden of establishing [that] a material 
change of circumstances has occurred from the time of the entry 
of the last order of this Court. 


2. That the Court concludes as a matter of law that the 
Defendant is a dependent spouse in accordance with GS. 
50-16.1(8). 


3. That the Court concludes as a matter of law that the Plaintiff 
continues to have sufficient estate and earnings to meet his obli- 
gation to pay permanent alimony. 


On 25 August 1994, the trial court denied plaintiff’s motion to modify, 
and plaintiff appealed to the Court of Appeals. A majority of the 
Court of Appeals’ panel reversed and remanded. Defendant appeals 
to this Court based on the dissenting opinion. 


At the outset, we note that an alimony order originates in one of 
two ways: (1) an original court order, pursuant to N.C.G.S. §§ 50-16.1 
et seq.1, or (2) by agreement of the parties. A court order awarding 
alimony requires that the petitioner be found to be a “dependent 
spouse” as defined in N.C.G.S. § 50-16.1(3) (1987) (amended 1995). 
This determination is not always undertaken by the court when 
alimony is part of a private agreement between the parties and is then 
incorporated into a court order such as a divorce decree. However, 
once an agreement between the parties is incorporated into a court 
order, the agreement is treated as a court order for purposes of mod- 
ification. See Walters v. Walters, 307 N.C. 381, 298 S.E.2d 338 (1983). 


In the instant case, there is an existing order for alimony based 
upon a separation agreement incorporated into the parties’ divorce 
decree. The modification of an existing order of alimony is governed 
by N.C.G.S. § 50-16.9 which provides in pertinent part: 


1. We note that the alimony statutes, N.C.G.S. §§ 50-16.1 et seg., have been 
amended; however, the amendments apply to actions filed on or after October 1, 1995. 
Thus, the amendments do not apply to the instant case. 
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(a) An order of a court of this State for alimony or alimony 
pendente lite, whether contested or entered by consent, may be 
modified or vacated at any time, upon motion in the cause and a 
showing of changed circumstances by either party or anyone 
interested. 


N.C.G.S. § 50-16.9(a) (1987) (amended 1995). 


[1] The first issue before us on this appeal is whether the trial court 
improperly reconsidered defendant’s status as the “dependent 
spouse” upon plaintiff’s motion to modify or terminate the order of 
alimony. We conclude that defendant’s status as the dependent 
spouse is not properly reconsidered upon a motion to modify and we 
further conclude that it was not reconsidered in the instant case. 


In Rowe v. Rowe, 305 N.C. 177, 187, 287 S.E.2d 840, 846 (1982), we 
stated: “Plaintiff's status as the supporting spouse, defendant’s status 
as the dependent spouse and her entitlement to alimony were perma- 
nently adjudicated by the original [alimony] order.” What the Court 
meant by this statement was that the trial court, on a modification 
hearing, does not retry the issues tried at the original hearing. See id. 
What ts properly considered at a modification hearing is whether 
there has been a material change in the parties’ circumstances which 
justifies a modification or termination of the alimony order. See 
N.C.G.S. § 50-16.9. 


“To determine whether a change of circumstances under 
[N.C.]G.S. 50-16.9 has occurred, it is necessary to refer to the cir- 
cumstances or factors used in the original determination of the 
amount of alimony awarded under [N.C.]G.S. 50-16.5.” Rowe, 305 N.C. 
at 187, 287 S.E.2d at 846. The reference to these circumstances or fac- 
tors at the modification hearing is not to redetermine the statuses of 
dependent spouse and supporting spouse or to determine whether 
the original determination was proper. Rather, the reference to the 
circumstances or factors used in the original determination is for the 
purpose of comparing the present circumstances with the circum- 
stances as they existed at the time of the original determination in 
order to ascertain whether a material change of circumstances has 
occurred. 


N.C.G.S. § 50-16.5, entitled “Determination of amount of. ali- 
mony,” provides in pertinent part: 


(a) Alimony shall be in such amount as the circumstances 
render necessary, having due regard to the estates, earnings, 
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earning capacity, condition, accustomed standard of living of the 
parties, and other facts of the particular case. 


N.C.G.S. § 50-16.5(a) (1987) (amended 1995). Where the original 
alimony order is pursuant to N.C.G.S. §§ 50-16.1 et seg., the trial 
judge will usually have made findings of fact and conclusions of 
law in reference to the circumstances or factors set out in N.C.G,S. 
§ 50-16.5(a). Where, on the other hand, the alimony order originates 
from a private agreement between the parties, there may be few, if 
any, findings of fact as to these circumstances or factors set out in the 
court decree awarding alimony. In the latter case, determining 
whether there has been a material change in the parties’ circum- 
stances sufficient to justify a modification of the alimony order may 
require the trial court to make findings of fact as to what the original 
circumstances or factors were in addition to what the current cir- 
cumstances or factors are. 


Upon a showing of changed circumstances, the trial court must 
consider the current circumstances with regard to the factors listed 
in N.C.G.S. § 50-16.5 and determine whether the original alimony 
order should be modified. “As a general rule, the changed circum- 
stances necessary for modification of an alimony order must relate to 
the financial needs of the dependent spouse or the supporting 
spouse’s ability to pay.” Rowe, 305 N.C. at 187, 287 S.E.2d at 846. The 
power of the court to modify an alimony order is not power to grant 
a new trial or to retry the issues of the original hearing, but only to 
adapt the decree to some distinct and definite change in the financial 
circumstances of the parties. See generally 2 Robert E. Lee, North 
Carolina Family Law § 152 (4th ed. 1979); 2A Nelson, Divorce and 
Annulment § 17.07 (2d ed. rev. 1961). 


In Rowe, the trial court had concluded that there had not been a 
substantial change of circumstances sufficient to warrant a modifica- 
tion of the original alimony order. Rowe, 305 N.C. at 182, 287 S.E.2d 
at 843. On appeal, this Court affirmed the Court of Appeals’ decision 
that there had been a change of circumstances sufficient to warrant 
modification of the order. Jd. at 187, 287 S.E.2d at 846. The trial court 
had made findings of fact on the dependent spouse’s financial cir- 
cumstances, including her income, expenses, and estate; and this 
Court held that, under those facts, there had been a change of cir- 
cumstances as a matter of law and that a modification of the alimony 
order was warranted. /d. at 188, 287 S.E.2d 846-47. In so holding, this 
Court noted that “[w]e emphasize, however, that defendant [depend- 
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ent spouse] can rely on the original finding of entitlement in the 
consent order.” Jd. at 188, 287 S.E.2d at 847 (emphasis added). We 
interpret this to mean that the defendant’s status as the dependent 
spouse would not be at issue on remand or in future modification 
hearings; at issue would be only whether any change of circum- 
stances justified a modification or termination of the alimony order. 


In Marks v. Marks, 316 N.C. 447, 342 S.E.2d 859 (1986), this Court 
also addressed the issue of whether a substantial change of circum- 
stances had occurred justifying the modification or termination of 
the alimony order. This Court concluded that the trial court’s findings 
of fact supported the trial court’s conclusions that a material change 
of circumstances had occurred and that “plaintiff is no longer a 
dependent spouse,” which in turn supported the order terminating 
the alimony obligation. Jd. at 460-61, 342 S.E.2d at 867. This Court 
then noted that “{o]nly a ‘dependent spouse’ is entitled to alimony.” 
Id. at 461, 342 S.E.2d at 867. 


The issue before this Court in Marks was the effect the alleged 
change of circumstances had on the dependent spouse’s financial 
needs and whether the change warranted a modification or termina- 
tion of the alimony order. This Court held that the trial court had not 
erred in terminating the supporting spouse’s obligation to pay 
alimony because the change in circumstances at issue had eliminated 
the dependent spouse’s financial need. See id. at 460-61, 342 S.E.2d at 
866-67. This Court simply quoted the conclusion of the trial court, 
that “plaintiff is no longer a dependent spouse,” when in fact it was 
the plaintiff's financial need, or dependency, as it related to the fac- 
tors in N.C.G.S. § 50-16.5, not her status as a dependent spouse as 
defined in N.C.G.S. § 50-16.1(3), that was at issue. Therefore, while 
the term “dependent spouse” was used in Marks, we do not interpret 
Marks as establishing that the status of “dependent spouse” may 
properly be redetermined at a modification hearing, especially in 
light of this Court’s holding in Rowe that defendant's status as 
dependent spouse was “permanently adjudicated.” 


Accordingly, on a motion to modify or terminate an order of 
alimony, the focus of the trial court is not on the question of status or 
entitlement, but rather on whether the amount of alimony as ordered 
should be modified or terminated. It is appropriate for the trial court 
to consider whether the dependent spouse’s financial need, that is, 
dependency, as it relates to the factors in N.C.G.S. § 50-16.5 has 
changed. 


438 IN THE SUPREME COURT 


CUNNINGHAM v. CUNNINGHAM 
[345 N.C. 430 (1997)] 


In the instant case, the trial court stated in its conclusions of law 
that defendant “is a dependent spouse.” The findings of fact indicate 
that the court properly considered factors listed in N.C.G.S. § 50-16.5 
as they related to the financial needs of defendant and the ability of 
plaintiff to pay. See Rowe, 305 N.C. at 187, 287 S.E.2d at 846. It is clear 
from these findings of fact that the trial court did not revisit the 
issues agreed upon by the parties in their original agreement, that is, 
defendant’s status as the dependent spouse and plaintiff's status as 
the supporting spouse. 


Therefore, if the trial court’s findings of fact on the N.C.G:S. 
§ 50-16.5 factors are sufficient to support the conclusion that plaintiff 
“failed to meet his burden of establishing [that] a material change of 
circumstances has occurred,” it was not improper for the court to 
state as a conclusory matter, as in Marks, that “Defendant is (or con- 
tinues to be] a dependent spouse” and to deny plaintiff's motion to 
modify. Accordingly, we conclude that the trial court did not improp- 
erly reconsider defendant’s status as the dependent spouse, and 
we reverse that part of the Court of Appeals’ opinion that holds 
otherwise. 


We then come to the second and central issue of this appeal— 
whether the trial court’s findings of fact are sufficient to support its 
conclusion that a material change of circumstances was not shown in 
this case. The majority of the panel of the Court of Appeals held that 
there had been a substantial change in circumstances based on the 
decrease in plaintiff's income and the increase in defendant’s assets 
and income. The dissent concluded that no change of circumstances 
had occurred as a matter of law, especially given that the parties’ 
agreement incorporated an automatic adjustment provision for the 
alimony payments. We conclude that the trial court’s findings of fact 
are insufficient for us to determine as a matter of law whether there 
has been a change of circumstances sufficient to require a modifica- 
tion or termination of the alimony order. 


[2] The parties’ agreement, incorporated in the divorce decree, 
included a provision that automatically adjusted the amount of 
alimony payments to account for the supporting spouse’s income 
fluctuations. The agreement provided that “Husband agrees to pay 
Wife as alimony for her sole use and benefit the sum of one half his 
monthly salary after first deducting social security.” This provision 
indicates that changes in the supporting spouse’s income were fore- 
seeable and that the parties agreed to the mechanism to account for 
these changes in income to prevent repeated litigation on this issue. 
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Therefore, although the alimony agreement can be modified upon a 
showing of changed circumstances, a sufficient change in circum- 
stances would not ordinarily be a change that was contemplated by 
the original agreement and for which a provision was made therein 
for appropriate adjustment. Britt v. Britt, 49 N.C. App. 463, 473, 271 
S.E.2d 921, 927 (1980). Accordingly, due to the existence of the auto- 
matic adjustment provision, the fact that plaintiff’s income has 
changed since the time of the original agreement is not a sufficient 
basis for determining that a substantial change of circumstances 
exists to warrant a modification of the alimony order absent a show- 
ing that the change in income hinders his ability to meet his obliga- 
tion to pay alimony. 


As noted above, the circumstances to be considered by the trial 
court upon a motion to modify or terminate alimony are those listed 
in N.C.G.S. § 50-16.5, that is, the parties’ estates, earnings, earning 
capacity, condition, accustomed standard of living and other facts 
of the particular case. In the instant case, the trial court heard evi- 
dence and made findings of fact related to these factors. Among these 
was a finding that “the standard of living of the Defendant and the 
monthly needs of the Defendant have remained substantially the 
same.” A component of the accustomed standard of living that 
the parties maintained during their marriage was a frugal lifestyle 
with substantial saving and investing. Defendant has continued this 
lifestyle since the divorce, living frugally and saving and investing 
substantial portions of the alimony payments. As a result, defendant’s 
estate, primarily represented by her investment portfolio, has 
increased substantially. 


[3] As to defendant’s income, the increase in her income from part- 
time work alone is not a sufficient change in circumstances to war- 
rant a modification. Throughout the marriage and since that time, 
defendant has suffered from an anxiety condition that interferes with 
her obtaining full-time employment. At the time of the parties’ sepa- 
ration, defendant was earning about $2,400 a year from part-time 
work. At the time of the modification hearing, her income had 
increased to approximately $7,000. While this is an increase in 
income, this alone is not sufficient to warrant a modification of the 
alimony order. 


In addition to her income from part-time employment, defendant 
also receives taxable income from her investments. Defendant con- 
tends that the parties did not use the capital gain or income from 
their investments to meet their reasonable monthly needs during the 
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marriage. Thus, defendant contends, the capital gains from her 
investments should not be the basis of a finding of changed circum- 
stances since she has been maintaining the standard of living estab- 
lished during the marriage, which includes reinvesting the capital 
gains. 


We have held that an increase in the value of the dependent 
spouse’s property after the entry of the alimony decree is an im- 
portant consideration in determining whether there has been a 
change in circumstances. Sayland v. Sayland, 267 N.C. 378, 383, 148 
S.E.2d 218, 222 (1966). We have also held that “the trial court[‘s} con- 
sideration of the ‘estates’ of the parties is intended primarily for the 
purpose of providing it with another guide in evaluating the earnings 
and earning capacity of the parties, and not for the purpose of deter- 
mining capability of self-support through estate depletion.” Williams 
v. Williams, 299 N.C. 174, 184, 261 S.E.2d 849, 856 (1980). 
Nevertheless, as we said in Sayland, the purpose of alimony is not 
merely to increase the dependent spouse's estate to pass on to her 
heirs. Sayland, 267 N.C. at 384, 148 S.E.2d at 222. 


[4] In the instant case, the trial court’s order contains findings of 
fact regarding the increase in the value of defendant’s investment 
portfolio since the entry of the original alimony decree and the 
amount of taxable income produced by these investments. However, 
it is unclear from the findings of fact whether the increase in taxable 
income generated by defendant's investments is less than, equal to, or 
more than necessary to support herself, while maintaining her accus- 
tomed standard of living, without depleting her estate. We therefore 
remand the change of circumstances issue for consideration by the 
trial court in light of the principles set forth in this opinion. On 
remand, the trial court may, in its discretion, allow the parties to 
offer additional evidence. 


Accordingly, the decision of the Court of Appeals is reversed in 
part and the case remanded to that court for further remand to the 
District Court, Moore County, for further proceedings consistent 
with this opinion. 


REVERSED IN PART AND REMANDED. 


Justice ORR concurring. 


While I agree with the majority’s ultimate conclusions, I find the 
opinion clouding even further the apparent distinction between 
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“dependent spouse” and “dependency.” The majority’s reliance on 
Rowe v. Rowe, 305 N.C. 177, 287 S.E.2d 840 (1982), concludes “that 
defendant’s status as the dependent spouse is not properly reconsid- 
ered upon a motion to modify... .” As such, the opinion seems to say 
that dependency in the context of the amount of alimony to be paid 
can be considered upon a motion to modify, but the dependent status 
cannot. Such a distinction does not appear to make any sense to me, 
nor do | find support for this distinction in Rowe. 


In looking at the applicable statutes dealing with alimony as 
applied to this case, N.C.G.S. § 50-16.1 defines “dependent spouse” 
as “a spouse ... who is actually substantially dependent upon the 
other spouse for his or her maintenance and support... .” N.C.G.S. 
§ 50-16.1 (1987) (amended 1995), 


Having determined first that one spouse is a dependent spouse 
and thus the other a supporting spouse, the inquiry pursuant to G.S. 
§ 50-16.2 turns to whether the dependent spouse is entitled to 
alimony. Upon a finding of entitlement, the final inquiry would be 
under G.S. § 50-16.5 as to the amount of alimony. 


Obviously, upon a showing of a change in circumstances, the enti- 
tlement issue could not be relitigated. Likewise, the relationship 
between the parties, specifically, which one is a supporting spouse 
and which one is a dependent spouse, could not be relitigated. 
However, it is unquestioned that the amount of alimony to be paid is 
subject to modification and I would contend that upon a proper 
showing, a “dependent spouse” could be shown to no longer be 
dependent under the statutory definition. Therefore, under the statu- 
tory scheme, at a modification hearing, if a party is not a “dependent 
spouse,” then regardless of entitlement, there can be no award of 
alimony. 


The Court of Appeals opinion in Rowe v. Rowe, 52 N.C. App. 
646, 280 S.E.2d 182 (1981), was directly on point, and as I read 
the Supreme Court’s decision in Rowe, was neither overruled nor 
contradicted by this Court. Judge Clark, writing for the majority, 
states: 


Defendant’s argument that the court’s initial determination of 
dependency is not subject to reconsideration on a subsequent 
motion under G.S. 50-16.9 is untenable. AS we have explained 
herein, G.S. 50-16.9 calls for a completely new examination of the 
factors which necessitated the initial award of alimony in order 
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to determine whether any of these circumstances have changed. 
When the list of circumstances enumerated in G.S. 50-16.5 is 
properly employed, the conclusion is inescapable that defend- 
ant, although formerly dependent, is no longer so. Certainly 
one of the ultimate circumstances which might change under G.S. 
50-16.9, would be the defendant’s condition of dependency. We 
hold that as a matter of law based on the undisputed fact that, as 
defendant herself has stated, her “separate income is well over 
what [she] spend[s] for living expenses,” the evidence estab- 
lished a change of circumstances requiring modification of the 
consent order to reflect a finding that defendant is not a depend- 
ent spouse and to vacate the award of alimony. We leave intact 
that portion of the consent order wherein the court found, pur- 
suant to the parties’ agreement, that there were grounds for 
alimony under G.S. 50-16.2. Defendant may, therefore, still seek 
modification of the order under G.S. 50-16.9 should her circum- 
stances change such that she once again is substantially in need 
of plaintiff's support and maintenance. She may rely on the find- 
ing of entitlement in the consent order as res judicata and need 
only establish her dependency. 


Rowe, 52 N.C. App. at 656, 280 S.E.2d at 188. 


When Rowe reached this Court, the primary issues dealt with 
whether the consent order was modifiable and whether the consent 
order and the property settlement could be integrated. The next issue 
was whether there had been a change of circumstances. It is in this 
discussion, which affirmed the Court of Appeals on the issue, that 
language quoted in the majority opinion in the case sub judice is 
found. To the extent this Court held in Rowe that the status of a 
dependent spouse is permanently adjudicated, I would read it to 
mean that the original issue of the relationship between the parties in 
the case sub judice as to supporting and dependent spouse cannot be 
relitigated. As to the language in the majority opinion that “defendant 
can rely on the original finding of entitlement,” I agree to the extent 
that an entitlement determination cannot be relitigated. 


Thus, I would hold that “dependency’—meaning whether the 
previously adjudicated “dependent spouse” is still dependent as 
defined by our statutes—is a perfectly appropriate issue to consider 
upon a motion to modify based on a change in circumstances. 
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JOHN M. SOLES, PETITIONER-APPELLEE V. THE CITY OF RALEIGH CIVIL SERVICE 
COMMISSION, RESPONDENT AND THE CITY OF RALEIGH, INTERVENOR-APPELLANT 


No. 280PA95 
(Filed 10 February 1997) 


1. Constitutional Law § 105 (NCI4th)— occupation—due 
process protection—property interest 


Whether an individual has a constitutional right to due 
process protection with respect to an occupation depends on 
whether that individual possesses a property interest or right in 
continued employment. 


Am Jur 2d, Constitutional Law §§ 580, 583, 584, 812, 
813. 


2. Municipal Corporations § 378 (NCI4th)— city employee— 
continued employment—no protected property interest— 
procedural due process not required 


A city employee did not have a constitutionally protected 
property interest in continued employment by the city because 
personnel policies enacted by the city establish that “just cause” 
must be shown before a city employee may be discharged, and 
the employee was thus not entitled to procedural due process, 
where the city’s personnel policies were not incorporated into 
the employee’s contract of employment, and the city’s charter 
specifically vested in the city manager the absolute discretion 
to fire employees. 


Am Jur 2d, Constitutiona] Law §§ 580, 583, 584, 592, 
593. 


Termination of public employment: right to hearing 
under due process clause of Fifth or Fourteenth 
Amendment—Supreme Court cases. 48 L. Ed. 2d 996. 


3. Municipal Corporations § 380 (NCI4th)— dismissal of city 
employee—absence of just cause—burden on employee— 
no due process violation 


Assuming the existence of a situation in which a city 
employee was entitled to due process protection, a Civil Service 
Commission rule placing the burden on the employee to show by 
a preponderance or greater weight of the evidence that he was 
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terminated without just cause did not violate the. employee’s 
procedural due process rights. 


Am Jur 2d, Administrative Law §§ 360, 351; Consti- 
tutional Law §§ 814, 815. 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 119 N.C. App. 88, 457 S.E.2d 
746 (1995), affirming judgment holding unconstitutional a provision 
in Raleigh Civil Service Act Rule .0504 entered by Allen (W. Steven, 
Sr.), J., at the 6 July 1992 Civil Session of Superior Court, Wake 
County. Heard in the Supreme Court 18 February 1996. 


Law Offices of Jack B. Crawley, Jr, by Jack B. Crawley, Jr., for 
petitioner-appellee. 


Thomas A. McCormick, City Attorney, by Dorothy K. 
Woodward, Associate City Attorney, for intervenor-appellant. 


Edelstein and Payne, by M. Travis Payne; and Ferguson, Stein, 
Wallas, Adkins, Gresham & Sumter, by John W. Gresham, on 
behalf of North Carolina Civil Liberties Union Legal 
Foundation, Raleigh Professional Fire Fighters Association, 
and North Carolina Association of Educators, amici curiae. 


LAKE, Justice. 


The petitioner, John Soles, was hired by the City of Raleigh (“the 
City”) on 5 April 1984 as an Engineering Aide I, a position Soles held 
until 13 August 1986, when the City promoted him to Engineering 
Aide II. On 2 November 1990, Soles traveled to a work site in a City- 
owned carryall truck with his supervisor, Junious Nichols, and a co- 
worker, David Smith. When they arrived at the work site, Nichols left 
the vehicle. Soles and Smith stayed in the truck. Shortly thereafter, 
Smith smelled a strong marijuana odor coming from the back of the 
truck. Smith turned around and saw Soles smoking from a red and 
silver pipe. Soles had his head ducked down so that he could not be 
seen from the street. The incident was reported to Nichols, who in 
turn reported the incident to his supervisor and the City Engineer, 
Jimmie Beckom. 


An internal investigation corroborated Smith’s accusations. 
During the course of that investigation, Detective Ken Mathias, an 
officer with the Raleigh Police Department’s Vice and Narcotics 
Division, and his dog, Peddy, examined all of the Transportation 
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Department’s carryall trucks. Peddy was trained to detect the pres- 
ence of controlled substances. Without being directed to the truck 
involved in the incident, Peddy signaled that marijuana had been 
present in the vehicle used by Soles, Nichols and Smith on 2 
November 1990. 


On 2 December 1990, after completing its internal investigation, 
the City terminated Soles’ employment for “personal conduct detri- 
mental to City service” pursuant to City of Raleigh Standard 
Procedure 300-14, Rev. B, Section 4.2(k). Following written notifica- 
tion of his termination, Soles appealed unsuccessfully to the City 
Manager. Soles thereafter petitioned for an administrative hearing 
with the Raleigh Civil Service Commission (“the Commission”) alleg- 
ing that he had been “dismissed without justifiable cause.” A hearing 
on Soles’ petition was held on 17 July 1991 and 31 July 1991, and evi- 
dence was presented by both parties. On 19 September 1991, the 
Commission affirmed Soles’ dismissal. The Commission’s final deci- 
sion included the following pertinent findings of fact and conclusions 
of law: 


27. Mr. Soles was terminated on December 2, 1990, in accord- 
ance with City of Raleigh Standard Procedure 300-14, Rev. B, Sec. 
4,.2(k). 


CONCLUSIONS OF LAW 


The petitioner failed to establish by the greater weight of the 
evidence that he was terminated without justifiable cause. 


The City of Raleigh adequately complied with its poli- 
cies, procedures, and regulations regarding drug use by City 
employees and in the terminating of the employee in this case. 


There was good cause sufficient to warrant the employees’ 
[sic] termination from employment. 


(Emphasis added.) On 11 October 1991, having exhausted all of his 
administrative remedies, Soles appealed the Commission’s final deci- 
sion by filing a petition for judicial review with the Wake County 
Superior Court. Soles alleged, inter alia, that the Commission’s con- 
clusion that he had “failed to establish by the greater weight of the 
evidence that he was terminated without justifiable cause” (based 
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upon the Commission’s application of the burden of proof set forth in 
Rule .0504 of the Rules of the Raleigh Civil Service Commission) vio- 
lated his constitutional rights. On 21 December 1992, the superior 
court reversed the Commission’s decision on the grounds that the 
burden of proof set forth in Rule .0504 violated Soles’ constitutional 
right to procedural due process. The City appealed, and on 6 June 
1995, the Court of Appeals unanimously affirmed the superior court’s 
decision. 


The City now argues that the Court of Appeals erred in affirming 
the decision of the superior court in two respects: (1) by holding that 
Soles had a property right in continued employment with the City, 
thereby entitling him to procedural due process protection; and (2) 
by holding that Rule .0504 of the Rules of the Raleigh Civil Service 
Commission violated Soles’ procedural due process rights. 


{1], [2] The City first argues that the Court of Appeals erred by 
concluding that Soles was entitled to procedural due process pro- 
tection. Whether an individual has a constitutional right to due 
process protection with respect to an occupation depends on 
whether that individual possesses a property interest or right in con- 
tinued employment. See Cleveland Bd. of Educ. v. Loudermill, 470 
U.S. 532, 538, 84 L. Ed. 2d 494, 501 (1985). Soles contends, and the 
Court of Appeals agreed, that because the personnel policies enacted 
by the City establish that “just cause” must be shown before a City 
employee may be discharged, Soles indeed had a constitutionally pro- 
tected property interest in his continued employment. In reaching 
this conclusion, the Court of Appeals noted that the city provision 
was similar to the “just cause” provision contained in the State 
Personnel Act, N.C.G.S. § 126-35, and that “our courts have previously 
established” that N.C.G.S. § 126-35 creates a property interest in con- 
tinued employment. Soles, 119 N.C. App. at 91, 457 S.E.2d at 749. We 
disagree. 


“North Carolina courts have repeatedly held that absent some 
form of contractual agreement between an employer and [an] 
employee establishing a definite period of employment, the employ- 
ment is presumed to be an ‘at-will’ employment, terminable at the will 
of either party, irrespective of the quality of performance by the other 
party.” Harris v. Duke Power Co., 319 N.C. 627, 629, 356 S.E.2d 357, 
359 (1987). In Harris, this Court clearly established that an 
employer’s personnel manual or policies are not part of an 
employee's contract of employment unless expressly included in that 
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contract. Jd. at 630, 356 S.E.2d at 359. We find no evidence that the 
City’s personnel policies were in any manner incorporated into the 
petitioner’s contract. 


Contrary to the holding below, the City’s personnel policies do 
not compare to the rights given State employees pursuant to N.C.G.S. 
§ 126-35. Section 126-35 states in pertinent part: 


No career State employee subject to the State Personnel Act shall 
be discharged, suspended, or demoted for disciplinary reasons, 
except for just cause. 


N.C.G.S. § 126-35 (1995). The State Personnel Act is, by statute, a part 
of each qualifying state employee’s contract. The City’s personnel pol- 
icy, on the other hand, is not a state statute or city ordinance passed 
into law. Unlike such a legislative mandate, the City’s personnel pol- 
icy was “designed so as not to restrict operating personnel but to help 
them solve problems ... in a fair and equitable manner.” City of 
Raleigh Standard Procedure 300-14, § 1.2 (1984). Thus, by its very 
terms, the City’s personnel policy is not intended to restrict manage- 
ment options. 


It is also important to note that municipal corporations are agen- 
cies of the State and have no power except that which is granted by 
the legislature. Town of Emerald Isle v. North Carolina, 320 N.C. 
640, 656, 360 S.E.2d 756, 766 (1987). The City of Raleigh’s charter 
specifically vests in the City Manager the absolute discretion to fire 
employees. Act of Apr. 23, 1949, ch. 1184, sec. 26, 1949 N.C. Sess. 
Laws 1442, 1464. The charter is a legislative enactment which only 
the legislature can amend. The City’s personnel policies were written 
by the City’s Personnel Director and approved by the City Manager. 
These policies are not contained in the City’s Code of Ordinances. No 
internal operating procedure can divest the City Manager of the dis- 
cretion granted by the legislature. Absent a legislative adoption, the 
City’s policies serve merely as managerial guidelines which, standing 
alone, impart no rights to any employee. Accordingly, we hold that 
petitioner Soles possessed no constitutionally protected property 
interest in his continued employment with the City. 


While unnecessary based on our holding above, we also elect, 
because of its importance, to discuss the City’s second assignment of 
error. 


[3] In its second assignment of error, the City contends that the 
Court of Appeals erred in its application of procedural due process to 
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the facts of this case. Specifically, the City argues that the Court of 
Appeals erred by holding that Raleigh Civil Service Commission Rule 
.0504 violated Soles’ procedural due process rights. Pursuant to Rule 
.0504 of the Rules of the Raleigh Civil Service Commission, a termi- 
nated employee has the burden of establishing by the greater weight 
of the evidence that the action taken against him was unjustified. 
Assuming a situation existed in which an employee was entitled to 
procedural due process protection, we agree with the City and hold 
that the allocation of the burden of proof to a disciplined employee 
does not violate the employee’s guarantees of procedural due 
process. 


In order to determine what “process” is “due,” the United States 
Supreme Court, in Mathews v. Eldridge, 424 U.S. 319, 47 L. Ed. 2d 18 
(1976), set forth a balancing test. The Court in Mathews described 
due process as a flexible process that “calls for such procedural pro- 
tections as the particular situation demands,” zd. at 335, 47 L. Ed. 2d 
at 33, and set out three factors to consider in determining what 
process is due in a given situation: 


first, the private interest that will be affected by the official 
action; second, the risk of an erroneous deprivation of such inter- 
est through the procedures used, and the probable value, if any, 
of additional or substitute procedural safeguards; and finally, the 
Government's interest, including the function involved and the 
fiscal and administrative burdens that the additional or substitute 
procedural requirement would entail. 


Id. 


The Supreme Court has stated that retaining employment is an 
important private interest. Loudermill, 470 U.S. at 5438, 84 L. Ed. 2d at 
504, The Court of Appeals is correct in stating that “[s]ubstantial 
weight must therefore be accorded [the employee’s] interest in 
retaining the employment in which he possessed a constitutionally 
protected property right.” Soles, 119 N.C. App. at 96, 457 S.E.2d at 
751. However, the employee’s interest in retaining employment is not 
absolute and must be tempered by public interest. See Arnett v. 
Kennedy, 416 U.S. 134, 40 L. Ed. 2d 15 (1974). 


Turning to the second factor outlined in Mathews, we must deter- 
mine whether Rule .0504, placing the burden of proof on an employee 
to show by the preponderance or greater weight of the evidence that 
he was terminated without cause, created a substantial risk that the 
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employee would be terminated in error. The Court of Appeals deter- 
mined that the risk of error would “indisputably be minimized if the 
appropriate ‘substitute procedural safeguard’ was employed in cir- 
cumstances such as these—i.e., the City was required to carry the 
burden of proving its employee was terminated based upon cause.” 
Soles, 119 N.C. App. at 96, 457 S.E.2d at 752. We disagree. 


In Addington v. Texas, 441 U.S. 418, 60 L. Ed. 2d 323 (1979), the 
Supreme Court analyzed different burdens of proof. According to 
the Court, the “preponderance of the evidence” standard is a roughly 
equal allocation of the risk of error between litigants. Jd. at 423, 60 
L. Ed. 2d at 329. Moreover, the Court of Appeals ignored many of the 
procedural safeguards embodied in the Civil Service Act. Employees 
have the right to be represented by counsel and recover attorneys’ 
fees if they prevail and to conduct discovery, present evidence, sub- 
poena witnesses, and cross-examine opposing witnesses at an evi- 
dentiary hearing before the Commission. 


Furthermore, the Supreme Court, in Lavine v. Milne, 424 U.S. 
577, 47 L. Ed. 2d 249 (1976), stated that while the placement of the 
burden of proof is rarely without consequence and frequently dispos- 
itive of the outcome of the litigation, “[o]utside the criminal law area, 
where special concerns attend, the locus of the burden of persuasion 
is normally not an issue of federal constitutional moment.” 424 U.S. 
at 585, 47 L. Ed. 2d at 256. Only when a fundamental right has been at 
issue has the Court found a constitutional right to a certain allocation 
of proof. See Santosky v. Kramer, 455 U.S. 745, 71 L. Ed. 2d 599 
(1982) (fundamental right of family integrity required clear and con- 
vincing evidence to support a decision terminating parental rights); 
Addington v. Texas, 441 U.S. 418, 60 L. Ed. 2d 323 (fundamental right 
to physical liberty required clear and convincing evidence before 
involuntary commitment to a state mental facility); Speiser v. 
Randall, 357 U.S. 513, 2 L. Ed. 2d 1460 (1958) (fundamental right to 
freedom of speech requires burden of proof to fall on government). 
Continued public employment is not a fundamental right guaranteed 
by the United States Constitution. Dunn v. Town of Emerald Isle, 722 
F. Supp. 1309, 1312 (E.D.N.C. 1989), aff'd, 918 F.2d 955 (4th Cir. 1990). 
Where, as here, no fundamental right is at issue, the allocation of the 
burden of proof in civil cases is irrelevant to constitutional questions 
of procedural due process. 


Finally, the third factor set out in Mathews tips the balance in 
favor of the City. In Arnett v. Kennedy, the Court held that due 
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process did not demand a pre-termination evidentiary hearing for a 
federal employee who could be terminated only for cause. Justice 
Powell, in a concurring opinion, agreed with this result but reached it 
by applying the balancing test he later set forth in Mathews. Justice 
Powell explained: 


[T]he Government’s interest, and hence the public’s interest, is 
the maintenance of employee efficiency and discipline. Such fac- 
tors are essential if the Government is to perform its responsibil- 
ities effectively and economically. To this end, the Government, 
as an employer, must have wide discretion and control over the 
management of its personnel and internal affairs. This includes 
the prerogative to remove employees whose conduct hinders effi- 
cient operation and to do so with dispatch. Prolonged retention 
of a disruptive or otherwise unsatisfactory employee can 
adversely affect discipline and morale in the [workplace], foster 
disharmony, and ultimately impair the efficiency of an office or 
agency. Moreover, a requirement of a prior evidentiary hearing 
would impose additional administrative costs, create delay, and 
deter warranted discharges. Thus, the Government’s interest in 
being able to act expeditiously to remove an unsatisfactory 
employee is substantial. 


Arnett, 416 U.S. at 168, 40 L. Ed. 2d at 41 (Powell, J., concurring). 
Clearly, if it is permissible to dismiss an employee without any evi- 
dentiary hearing whatsoever, it is similarly permissible to discharge 
an employee after an evidentiary hearing in which the burden of 
proof is placed on the employee. 


While significant weight must be given a city employee’s private 
interest in retaining employment, that interest is not so great as to 
convince this Court that Rule .0504 is constitutionally infirm. Rule 
.0504 places a very lenient standard on the disciplined employee. The 
risk of an erroneous deprivation is small, and the government in- 
terest involved is substantial. 


For the reasons stated herein, we reverse the decision of the 
Court of Appeals and remand this case to that court for further 
remand to the Superior Court, Wake County, for entry of judgment 
consistent with this decision. 


' REVERSED AND REMANDED. 
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STATE OF NORTH CAROLINA v. COYE HAVEN KIRKPATRICK 


No. 338A96 
(Filed 10 February 1997) 


Criminal Law § 1140 (NCI4th Rev. )— habitual felon adjudica- 
tions—same convictions—use to enhance and aggravate 
sentence 

The trial court could properly rely on defendant's present 
adjudication as an habitual felon to enhance defendant’s present 
sentence from a Class I to a Class C felony and then use his 1987 
habitual felon adjudication as an aggravating factor to increase 
the enhanced sentence when both habitual felon adjudications 
were based upon the same three convictions. However, the trial 
court could not consider as separate aggravating factors both the 
status of being an habitual felon and the felonies underlying the 
habitual felon adjudication. 


Am Jur 2d, Criminal Law §§ 598, 599. 


Determination of character of former crime as a felony, 
so as to warrant punishment of an accused as a second 
offender. 19 ALR2d 227. 


Justice FRYE dissenting. 


Justice WEBB joins in this dissenting opinion. 


Appeal by defendant pursuant to N.C.G.S. § 7A-30(2) from the 
decision of a divided panel of the Court of Appeals, 123 N.C. App. 86, 
472 S.E.2d 371 (1996), finding no error in a trial that resulted in a sen- 
tence of forty-six years’ imprisonment for uttering an instrument 
bearing a forged endorsement, enhanced by the finding that defend- 
ant is an habitual felon, entered by Allen (J.B., Jr.), J., on 21 April 1994 
in Superior Court, Alamance County. Heard in the Supreme Court 12 
December 1996. 


Michael F. Easley, Attorney General, by J. Mark Payne, 
Assistant Attorney General, for the State. 


Malcolm Ray Hunter, Jr., Appellate Defender, for defendant- 
appellant. 
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WHICHARD, Justice. 


Defendant worked at Po’ Folks restaurant in Burlington, North 
Carolina, during 1993. That fall Sherri Mann worked at the restaurant 
for approximately three weeks. After leaving her employment there, 
Mann did not receive her final paycheck in the amount of $24.05. On 
7 November 1993 defendant was arrested after he attempted to cash 
Mann’s check at a convenience store. 


On 20 April 1994 a jury found defendant guilty of uttering a check 
bearing a forged endorsement, a Class I felony, in violation of 
N.C.G.S. § 14-120. The following day the trial court conducted a sep- 
arate proceeding on the charge of being an habitual felon. Based on 
evidence that defendant pled guilty to breaking and entering and lar- 
ceny in 1972, felony larceny in 1982, and felony larceny in 1984, the 
jury determined that defendant met the habitual felon requirements 
pursuant to N.C.G.S. § 14-7.1. The finding that defendant is an habit- 
ual felon required the trial court to enhance defendant’s sentence to 
that of a Class C felony. N.C.G.S. § 14-7.6 (1993). 


The presumptive term for a Class C felony is fifteen years; how- 
ever, the trial court may impose a sentence greater or lesser than the 
presumptive term upon consideration of aggravating and mitigating 
factors. N.C.G.S. § 15A-1340.4(a), (f) (1988) (repealed effective 1 
October 1994; reenacted as N.C.G.S. § 15A-1340.16(b) effective 1 
October 1994). Here, the trial court found as factors in aggravation 
that “defendant has a prior conviction or convictions for criminal 
offenses punishable by more than 60 days confinement” and that 
“defendant has previously been adjudicated as an habitual offender 
on April 27, 1987 and received a 15 year sentence.” The trial court 
also found three factors in mitigation: (1) that defendant exercised 
caution to avoid serious bodily harm or fear to other persons; (2) that 
when confronted by a police officer on 7 November 1993, defendant 
was cooperative; and (3) that defendant was a good employee and a 
hard worker. The trial court then determined that the aggravating fac- 
tors outweighed the mitigating factors and sentenced defendant to 
forty-six years’ imprisonment, thirty-one more than the presumptive 
term of fifteen years. 


The record further indicates that defendant was also adjudicated 
an habitual felon in 1987 following his conviction for possession of 
stolen property. The 1987 adjudication was based on the same three 
guilty pleas as the 1994 habitual felon adjudication. Not considered in 
either determination of defendant’s status as an habitual felon were 
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defendant's 1976 guilty plea to breaking and entering a motor vehicle 
and larceny from an auto, his 1977 guilty plea to felonious attempted 
safecracking, and his 1986 guilty plea to possession of stolen prop- 
erty. These three guilty pleas served as the bases for the trial court’s 
finding of the “prior convictions” aggravating factor here. 


The sole issue is whether the trial court could find the adjudi- 
cation of defendant as an habitual felon in 1987 as a factor in aggra- 
vation of defendant’s current sentence. Defendant contends that in 
considering the 1987 habitual felon adjudication, the trial court 
impermissibly relied on defendant’s status as an habitual felon to first 
enhance defendant’s sentence from a Class I to a Class C felony and 
then to aggravate the enhanced sentence. He argues that not only is 
it improper to “double use” his habitual felon status, but it is equally 
inappropriate to aggravate a current sentence based on the severity, 
or lack thereof, of a prior punishment. 


In making his argument, defendant insinuates that the trial court 
considered the sentence for his prior habitual felon adjudication 
rather than the status created. In his findings concerning the exist- 
ence of aggravating factors, the trial court stated that: “In case 86 CrS 
1826 the defendant has previously been adjudicated as an habitual 
offender on April 27, 1987 and received a 15 year sentence.” 
Defendant has not demonstrated from this statement that the trial 
court improperly relied on defendant’s prior sentence. We conclude 
from the record that the trial court was merely finding that defendant 
had been previously adjudicated an habitual felon rather than com- 
menting on the minimal sentence defendant received, as defendant 
argues. 


We therefore turn to defendant’s primary argument that in en- 
acting the Fair Sentencing Act, the legislature intended that a de- 
fendant’s past criminal record be considered only once during the 
sentencing process and that here the trial court impermissibly used 
defendant’s record dually by considering his 1987 habitual felon adju- 
dication to both enhance and aggravate his current sentence. 


Pursuant to the Fair Sentencing Act, the trial court may consider 
any aggravating factors it finds proved by the preponderance of the 
evidence that are reasonably related to the purposes of sentencing. 
N.C.G.S. § 15A-1340.4(a); State v. Ahearn, 307 N.C. 584, 595, 300 
S.E.2d 689, 696 (1983). We have held that factors which relate to the 
character or conduct of the offender may serve as justification for 
increasing or decreasing the presumptive term. State v. Chatman, 
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308 N.C. 169, 180, 301 S.E.2d 71, 78 (1983). The status of being an 
habitual felon is a characteristic that, in the trial court's discretion, 
may warrant an increase in the presumptive term. 


The primary purpose of a recidivist statute is 


to deter repeat offenders and, at some point in the life of one who 
repeatedly commits criminal offenses serious enough to be 
punished as felonies, to segregate that person from the rest of 
society for an extended period of time. This segregation and its 
duration are based not merely on that person’s most recent 
offense but also on the propensities he has demonstrated over a 
period of time during which he has been convicted of and sen- 
tenced for other crimes. 


Rummel v. Estelle, 445 U.S. 263, 284, 63 L. Ed. 2d 382, 397 (1980). 
Defendant has prior convictions for: (1) felonious breaking and enter- 
ing a motor vehicle and larceny from a vehicle, (2) felonious 
attempted safecracking, and (3) possession of stolen property, in 
addition to the three felonies upon which his habitual felon status is 
based. Such history of criminal conduct clearly relates to the charac- 
ter of this defendant, specifically to a persistent inability to stay 
within the confines of the law. A primary purpose of sentencing is to 
punish an offender with the degree of severity that his culpability 
merits. State v. Thompson, 318 N.C. 395, 397-98, 348 S.E.2d 798, 800 
(1986). Here, defendant’s recidivist nature is a direct reflection on his 
culpability, thereby permitting the trial court to find as a factor in 
aggravation that the defendant had previously been adjudicated an 
habitual felon. 


Further support for our decision is found in State v. Roper, 328 
N.C. 337, 402 S.E.2d 600, cert. dented, 502 U.S. 902, 116 L. Ed. 2d 232 
(1991). In Roper the defendant was convicted of first-degree murder, 
first-degree rape, and first-degree kidnapping and was adjudicated an 
habitual felon. The defendant appealed on the basis that the trial 
court used the same felonies both to establish the habitual felon 
status and to aggravate the kidnapping conviction. He argued that 
since those prior convictions were essential elements of the habitual 
felon “crime,” their use as an aggravating factor was prohibited by 
State v. Blackwelder, 309 N.C. 410, 306 S.E.2d 783 (19838) (holding 
that the trial court erred in finding an element of the crime also to be 
a factor in aggravation). This Court held that the status of habitual 
felon is not a crime in and of itself. The Blackwelder limitation there- 
fore did not apply because the prior convictions were not essential 


IN THE SUPREME COURT 459 


STATE v. KIRKPATRICK 
[345 N.C. 451 (1997)] 


elements of the kidnapping crime for which defendant was convicted. 
Roper, 328 N.C. at 363, 402 S.E.2d at 615. 


We discern little difference between what this Court sanctioned 
in Roper and what occurred here. It is clearly permissible for the sen- 
tencing court to rely on prior criminal convictions punishable by 
more than sixty days’ confinement to aggravate a current sentence 
even where those convictions serve as the basis of an habitual felon 
adjudication. Likewise, the trial court may in its discretion consider 
as a factor in aggravation the fact that a defendant was previously 
adjudicated an habitual felon, in addition to enhancing punishment 
based on a later finding of the same. We caution only that the trial 
court cannot consider as separate aggravating factors both the status 
of being an habitual felon and the felonies underlying the habitual 
felon adjudication. 


Accordingly, the decision of the Court of Appeals is affirmed. 
AFFIRMED. 


Justice FRYE dissenting. 


The question raised by the appeal in this case may be restated as 
follows: May a defendant whose sentence for an offense has been 
enhanced because he is a habitual felon have that sentence further 
increased because he was previously adjudged and punished as a 
habitual felon when the same convictions were used as the basis for 
both habitual felon determinations? I think not. 


Defendant pled guilty to three felonies—in 1972, 1982, and 1984. 
In 1987, defendant pled guilty to another felony and, based on the 
three prior felonies, was determined to be a habitual felon and 
accordingly received an enhanced sentence. In 1994, defendant was 
found guilty of uttering a check bearing a forged endorsement-—a 
Class I felony with a presumptive sentence of two years. Based on the 
same 1972, 1982, and 1984 convictions, defendant was again deter- 
mined to be a habitual felon, thus enhancing the uttering offense to a 
Class C felony with a presumptive sentence of fifteen years. The 
question then is whether the court may enhance defendant’s sentence 
for the 1994 conviction based on the habitual felon determination in 
1994 and then further increase the sentence by the fact that, based on 
the same 1972, 1982, and 1984 convictions, he was determined to be, 
and was sentenced as, a habitual felon in 1987. The majority says yes. 
I dissent. 
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I do not believe that the legislature, in enacting the Fair 
Sentencing Act, intended that the same convictions could be used as 
a basis for enhancing a sentence in one case (1987), then enhancing 
the sentence in a subsequent case (1994) while further increasing 
that sentence by finding as an aggravating factor that “defendant has 
previously been adjudicated as an habitual offender.” Our decision in 
Roper does not require this result. I would not expand Roper. We 
should draw the line somewhere. 


Justice WEBB joins in this dissenting opinion. 


TANYA M. TISE, EXECUTRIX OF THE ESTATE OF AARON G. TISE, JR. v. YATES 
CONSTRUCTION COMPANY, INC. 


No. 300PA96 
(Filed 10 February 1997) 


Sheriffs, Police, and Other Law Enforcement Officers § 22 
(NCI4th)— death of police officer—negligence by city— 
intervening criminal act 


The trial court did not err by granting the City’s 12(b)(6) 
motion to dismiss where plaintiff's decedent died when a road 
grader was driven over his police car; plaintiff alleged negligence 
by the grader owner; the grader owner asserted negligence by the 
City in that officers had earlier gone to the site but had been 
unable to locate any suspects or information about who should 
be contacted about the equipment; the City moved to dismiss 
based on the public duty doctrine; and that motion was granted 
by the trial court and the Court of Appeals affirmed. Assuming 
that the City owed and breached a duty of care, the third party 
criminal acts broke the chain of causation. 


Am Jur 2d, Sheriffs, Police and Constables §§ 90-180. 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 122 N.C. App. 582, 471 S.E.2d 
102 (1996), affirming an order entered 15 March 1995 by Bridges, J., 
in Superior Court, Forsyth County. Heard in the Supreme Court 
13 December 1996. 
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Womble Carlyle Sandridge & Rice, PL.L.C., by Gusti W. 
Frankel; and Linda S. Abramovitz, Assistant City Attorney, 
for appellee City of Winston-Salem. 


Bennett & Blancato, LLP, by Richard V. Bennett and William A. 
Blancato, for defendant-appellant. 


FRYE, Justice. 


This case arose out of an accident involving two Winston-Salem 
police officers that resulted in the death of one police officer and the 
serious injury of the other. The following facts and circumstances are 
pertinent to this appeal. In June 1992, Aaron G. Tise, Jr. (Tise) was 
employed as a police officer with the Winston-Salem Police 
Department. The instant action was brought to recover damages for 
Tise’s wrongful death, which plaintiff, as executrix of Tise’s estate, 
alleged was proximately caused by the negligence of defendant, Yates 
Construction Company, Inc. (Yates). 


In her complaint filed 24 June 1994, plaintiff alleged the following 
facts: At the time of his death on 26 June 1992, Tise was employed 
as a lieutenant with the Winston-Salem Police Department. Yates was 
engaged in a construction project in the vicinity of New Walkertown 
Road in Winston-Salem, North Carolina, and had several pieces of 
heavy grading equipment on the site. In the early morning hours of 
26 June 1992, Winston-Salem police responded to a call that unknown 
persons were tampering with the equipment at the construction site. 
Upon arrival at the site, the officers were unable to locate any sus- 
pects and were also unable to locate any information regarding who 
should be contacted about the security of the equipment. The officers 
left the scene. 


Plaintiff further alleged in her complaint that after the officers 
left the scene, four individuals went to the construction site and 
began tampering with the grading equipment. One of the individuals, 
later identified as Conrad Crews, climbed onto a grader, started it, 
and drove it onto the roadway and proceeded toward East Drive. The 
disturbance was reported to the Winston-Salem Police Department, 
and Lieutenant Tise, along with other officers, responded. As Tise 
was sitting in his parked patrol car on East Drive, Crews drove the 
grader onto the patrol car, crushing Tise, who died as a result of his 
injuries. Plaintiff alleged that Yates was negligent in various respects, 
including, inter alia, that it knew or should have known that there 
was a substantial risk that its construction equipment would be sub- 
ject to tampering or attempted operation by unauthorized persons 
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and that it failed to provide safety devices or other appropriate se- 
curity to prevent the unauthorized operation of the equipment. 


Yates filed its answer on 22 September 1994, denying plaintiff's 
allegations of negligence. Pursuant to N.C.G.S. § 97-10.2(e), Yates 
asserted that actionable negligence on the part of the City of Winston- 
Salem (City) had “joined and concurred with any negligence” on the 
part of Yates in causing Tise’s death, thereby barring subrogation 
rights of the City for workers’ compensation benefits paid to Tise’s 
estate and reducing damages recoverable by plaintiff. Yates also 
alleged that the City had waived its governmental immunity pursuant 
to N.C.G.S. § 160A-485. 


The City filed a notice of appearance and answer on 26 October 
1994, denying any allegations of negligence and asserting North 
Carolina’s public duty doctrine as a bar to Yates’ attempt to cut off the 
City’s subrogation rights under N.C.G.S. § 97-10.2(e). On 3 January 
1995, the City moved to dismiss Yates’ allegations against it, pursuant 
to Rule 12(b)(6) of the North Carolina Rules of Civil Procedure. Yates 
filed a motion to amend its answer on 28 February 1995 to allege the 
City’s negligence in more detail. Yates’ motion to amend its answer 
and the City’s motion to dismiss were called for hearing before Judge 
Forrest D. Bridges at the 13 March 1995 Civil Session of Superior 
Court, Forsyth County. In an order entered 15 March 1995, Judge 
Bridges allowed both motions. Yates appealed to the Court of 
Appeals from the trial court’s order granting the City’s motion to dis- 
miss for failure to state a claim upon which relief could be granted. 
The Court of Appeals, in a unanimous opinion, affirmed. Yates’ peti- 
tion for discretionary review was allowed by this Court on 30 July 
1996. 


The sole question before this Court is whether the Court of 
Appeals erred in affirming the trial court’s order granting summary 
judgment in favor of the City on the issue of whether actionable neg- 
ligence of the City, as Tise’s employer, joined and concurred with the 
negligence of Yates in causing Tise’s death. 


N.C.G.S. § 97-10.2, the statute defining the rights under the North 
Carolina Workers’ Compensation Act that are not affected by liability 
of a third party and rights and remedies against third parties, pro- 
vides in pertinent part: 


(e) The amount of compensation and other benefits paid or 
payable on account of [work-related] injury or death shall be 
admissible in evidence in any proceeding against the third party. 
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In the event that said amount of compensation and other benefits 
is introduced in such a proceeding the court shall instruct the 
jury that said amount will be deducted by the court from any 
amount of damages awarded to the plaintiff. If the third party 
defending such proceeding, by answer duly served on the 
employer, sufficiently alleges that actionable negligence of the 
employer joined and concurred with the negligence of the third 
party in producing the injury or death, then an issue shall be 
submitted to the jury in such case as to whether actionable neg- 
ligence of employer joined and concurred with the negligence of 
the third party in producing the injury or death. The employer 
shall have the right to appear, to be represented, to introduce evi- 
dence, to cross-examine adverse witnesses, and to argue to the 
jury as to this issue as fully as though he were a party although 
not named or joined as a party to the proceeding. 


N.C.G.S. § 97-10.2(e) (1991) (emphasis added). If the jury finds that 
the employer's actionable negligence joined and concurred with the 
negligence of the third party in producing the injury or death, the 
court must reduce the damages awarded by the jury against the third 
party by the amount which the employer would otherwise be entitled 
to receive therefrom by way of subrogation. Id. 


In the instant case, Yates alleged that the City, through its police 
department, negligently handled the initial call to the construction 
site and that such negligence was a proximate cause of Tise’s death. 
Specifically, Yates alleged that the Winston-Salem police officers who 
had responded to the initial complaint at the construction site (1) had 
failed to take all reasonable precautions to prevent further tampering 
and theft of the grading equipment, (2) had ineffectively attempted to 
disable the equipment, and (3) had failed to contact any representa- 
tive of Yates about trespassers at the site and/or tampering with the 
equipment until after the fatal incident. Yates argues that these alle- 
gations, when taken as true, sufficiently allege that the City’s negli- 
gence joined and concurred with its negligence to cause Tise’s death 
so as to bar the City’s subrogation rights under N.C.G.S. § 97-10.2(e) 
and, therefore, were sufficient to withstand the City’s motion to 
dismiss. 


In determining whether Yates has alleged sufficient facts showing 
the City’s negligence to withstand a motion to dismiss, we are guided 
by the standard of the reasonable person of ordinary prudence. 
“Actionable negligence is the failure to exercise that degree of care 
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which a reasonable and prudent person would exercise under similar 
conditions.” Hart v. Ivey, 332 N.C. 299, 305, 420 S.E.2d 174, 177-78 
(1992). “ “To recover damages for actionable negligence, a plaintiff 
must establish (1) a legal duty, (2) a breach thereof, and (3) injury 
proximately caused by such breach.’” Mozingo v. Pitt County 
Memorial Hosp., 331 N.C. 182, 187, 415 S.E.2d 341, 344 (1992) (quot- 
ing Waltz v. Wake County Bd. of Educ., 104N.C. App. 302, 304-05, 409 
S.E.2d 106, 107 (1991), disc. rev. denied, 330 N.C. 618, 412 S.E.2d 96 
(1992)). With respect to the legal duty owed, in Braswell v. Braswell, 
330 N.C. 363, 410 S.E.2d 897 (1991), we specifically adopted the gen- 
eral common law rule known as the public duty doctrine, which 
provides that “a municipality and its agents act for the benefit of the 
public, and therefore, there is no liability for the failure to furnish 
police protection to specific individuals.” Jd. at 370-71, 410 S.E.2d at 
901. 


In the instant case, the City, in its notice of appearance and 
answer, asserted the public duty doctrine in its motion to dismiss for 
failure to state a claim upon which relief could be granted as a bar to 
Yates’ attempt to cut off the City’s subrogation rights under N.C.G:S. 
§ 97-10.2(e). The trial court granted the City’s motion to dismiss. On 
appeal, the Court of Appeals, in affirming the order of the trial court, 
held that “Yates has not sufficiently alleged facts disclosing that a 
duty was owed by the City to Lieutenant Tise, an essential element of 
actionable negligence,” and that, therefore, its claims attempting to 
bar the City’s subrogation rights pursuant to N.C.G.S. § 97-10.2(e) 
must fail. Tise v. Yates Construction Co., 122 N.C. App. 582, 589, 471 
S.E.2d 102, 107 (1996). 


We have some doubt as to the applicability of the public duty doc- 
trine to the circumstances of this case. However, we decline to decide 
that issue. Assuming arguendo that the City owed its employee Tise 
a duty of care and that the City breached this duty in the manner 
alleged by Yates, we nevertheless conclude that the trial court did not 
err in granting the City’s motion to dismiss. 


The general rule is that the intervening or superseding criminal 
acts of another preclude liability of the initial negligent actor when 
the injury is caused by the criminal acts. As our Court of Appeals 
noted in Muse v. Charter Hosp. of Winston-Salem, 117 N.C. App. 468, 
452 S.E.2d 589, aff'd, 342 N.C. 403, 464 S.E.2d 44 (1995), 


{t]he doctrine of superseding, or intervening, negligence is well 
established in our law. In order for an intervening cause to relieve 
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the original wrongdoer of liability, the intervening cause must be 
anew cause, which intervenes between the original negligent act 
and the injury ultimately suffered, and which breaks the chain of 
causation set in motion by the original wrongdoer and becomes 
itself solely responsible for the injury. Hayes v. City of 
Wilmington, 243 N.C. 525, 540, 91 S.E.2d 673, 685 (1956). 


Muse, 117 N.C. App. at 476, 452 $.E.2d at 595. 


In discussing the doctrine of superseding, or intervening, negli- 
gence, we have said: 


“An efficient intervening cause is a new proximate cause which 
breaks the connection with the original cause and becomes itself 
solely responsible for the result in question. It must be an inde- 
pendent force, entirely superseding the original action and ren- 
dering its effect in the causation remote.” 


Hairston v. Alexander Tank & Equip. Co., 310 N.C. 227, 236, 311 
S.E.2d 559, 566 (1984) (quoting Harton v. Forest City Tel. Co., 141 
N.C. 455, 462, 54 S.E. 299, 301-02 (1906)). We also said: 


““The test by which the negligent conduct of one is to be 
insulated as a matter of law by the independent negligent act of 
another[] is reasonable unforeseeability on the part of the origi- 
nal actor of the subsequent intervening act and resultant in- 
jury.’” [Butner v. Spease, 217 N.C. 82, 89, 6 S.E.2d 808, 812 
(1939). ] 


Hairston, 310 N.C. at 237, 311 S.E.2d at 567 (quoting Riddle v. Artis, 
243 N.C. 668, 671, 91 S.E.2d 894, 896-97 (1956)). 


In the instant case, the police officers responding to the initial 
call to the construction site investigated and acted to prevent the 
criminal acts of unknown third parties. While the officers were called 
to the site to investigate possible tampering with the grader equip- 
ment, Tise’s injuries caused by the criminal acts of third parties in 
their unauthorized operation of the grader could not have been fore- 
seeable from the officers’ acts of attempting to disable the grader. 
The criminal acts in this case were an intervening cause that relieved 
the City of any actionable negligence by cutting off the proximate 
cause flowing from the acts of the agents of the City in attempting to 
disable the grader. This superseding cause was a new cause, which 
intervened between the original negligent act of the City and the 
injury ultimately suffered by Tise. The third party criminal acts in this 
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case broke the chain of causation set in motion by the police officers. 
Accordingly, the trial court did not err in granting the City’s motion to 
dismiss. 


For the foregoing reasons, different from those stated by the 
Court of Appeals, we affirm the decision of the Court of Appeals, 
which affirmed the trial court’s order granting the City’s motion to 
dismiss Yates’ allegations of the City’s actionable negligence, and we 
remand this case to the Court of Appeals for further remand to the 
Superior Court, Forsyth County, for further proceedings not incon- 
sistent with this opinion. 


MODIFIED AND AFFIRMED. 


STATE OF NORTH CAROLINA v. ENOS LEE WALLACE 


No. 76PA96 
(Filed 10 February 1997) 


1. Criminal Law § 131 (NCI4th Rev.)— court’s rejection of 
plea arrangement after concurrence—new evidence 


The trial judge did not err by rejecting a plea arrangement in 
which he had earlier concurred allowing defendant to plead 
guilty to second-degree murder and receive a sentence of twenty 
years on the basis that new evidence recited in open court in sup- 
port of defendant’s tendered guilty plea revealed for the first time 
that defendant shot the victim through the victim’s front screen 
door since this was not merely a tangential fact; this evidence 
would have supported defendant’s conviction of first-degree mur- 
der on a theory of felony murder; and this information also con- 
stituted additional evidence of defendant’s premeditation and 
deliberation since he had to shoot the victim through an obstruc- 
tion. N.C.G.S. § 15A-1021(c). 


Am Jur 2d, Criminal Law §§ 484, 489, 491. 


2. Constitutional Law § 169 (NCI4th)— court’s rejection of 
plea arrangement—double jeopardy inapplicable 


The trial judge’s rejection of a plea arrangement after defend- 
ant had tendered a plea of guilty to second-degree murder in open 
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court pursuant to the arrangement did not violate defendant's 
right against double jeopardy where the trial court refused to 
accept the guilty plea and never imposed a sentence. 


Am Jur 2d, Criminal Law § 258. 


3. Criminal Law § 131 (NCI4th Rev.)— plea arrangement— 
tender of guilty plea—rejection by court—State not lim- 
ited as to charge or sentence at trial 

Defendant was not entitled to be tried only for second-degree 
murder and to receive a sentence of only twenty years on the 
ground that defendant acted in reliance upon a plea arrangement 
to his detriment when he tendered a plea of guilty to second- 
degree murder in open court pursuant to the arrangement where 
the trial judge rejected the plea of guilty by withdrawing his 
concurrence to the plea arrangement in accordance with N.C.G.S. 
§ 15A-1021(c) upon hearing for the first time during the State’s 
recitation of evidence in support of defendant’s tendered plea of 
guilty that defendant shot the victim through a screen door. 


Am Jur 2d, Criminal Law §§ 258, 271. 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a judg- 
ment imposing a sentence of life imprisonment entered by Sitton, J., 
on 10 March 1992 in Superior Court, Mecklenburg County, upon a jury 
verdict of guilty of first-degree murder. Heard in the Supreme Court 
13 November 1996. 


Michael F! Easley, Attorney General, by Valerie B. Spalding, 
Assistant Attorney General, for the State. 


Leslie C. Rawls for defendant-appellant. 


MITCHELL, Chief Justice. 


Defendant, Enos Lee Wallace, was indicted for first-degree mur- 
der on 1 July 1991. A proposed plea bargain by which defendant 
would plead guilty to second-degree murder was rejected by Judge 
Beverly T. Beal on 11 October 1991. Defendant was tried at the 
2 March 1992 Criminal Session of Superior Court, Mecklenburg 
County, Judge Claude S. Sitton presiding, and was found guilty by the 
jury. After a capital sentencing proceeding, the jury was unable to 
reach unanimous agreement as to a recommendation for punishment. 
Judge Sitton therefore imposed a sentence of life imprisonment as 
required by law. The Public Defender’s Office was appointed to per- 
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fect the appeal, but no appeal was filed. On 22 January 1996, Judge 
Chase Saunders appointed defendant’s present attorney to petition 
this Court for a writ of certiorari. On 4 April 1996, this Court allowed 
defendant’s petition for a writ of certiorari. 


The State’s evidence tended to show inter alia that on 1 June 
1991, John Tyson and defendant, who were neighbors, fought at 
Tyson’s home. Roberta Bryant testified that she was living in the 
other half of Tyson’s duplex in June 1991. She first saw the victim, 
Tyson, at about 12:30 p.m. when he was standing outside talking to 
his son. She next saw the victim when he was standing by his car. 
Defendant was with the victim, and Minnie Bell was standing on the 
other side of the victim’s car. Tyson and defendant were arguing. This 
lasted a few minutes and was followed by a scuffle during which both 
Tyson and defendant fell into a nearby bush. Tyson said, “Look what 
you done; you tore my badge off [meaning Tyson’s ID tag].” 
Defendant’s brother came upon the scene, and defendant threw a 
malt liquor beer bottle which hit his brother. Defendant and Tyson 
then continued their argument, while defendant’s brother tried to 
break it up by telling defendant to leave the victim alone. 


Tyson went into his apartment and appeared on his porch carry- 
ing a hammer. The scuffle between defendant and Tyson then be- 
gan again. Defendant told Tyson, “Man, [’m going to prove to you 
youll die today; I'll be back.” Bryant chatted with the victim for a 
short while, and then both of them went back into their respective 
homes. 


About ten minutes later, as Bryant stood at her screen door, she 
saw defendant running back up the sidewalk. She could see that 
defendant had a small black pistol in his hand. Defendant was head- 
ing directly towards the victim’s home. Bryant heard two shots. As 
defendant reached the front steps of the victim’s apartment, Bryant 
closed her front door. She heard two more shots followed by the slam 
of a screen door. Bryant then went outside and saw Tyson lying in 
Minnie Bell’s yard. 


[1] In an assignment of error, defendant contends that the trial court 
committed prejudicial error by refusing to enforce the proposed plea 
agreement by which defendant was to plead guilty to second-degree 
murder and receive a sentence of twenty years’ imprisonment. 
Defendant argues that Judge Beal was bound by his initial concur- 
rence in this particular plea arrangement because no inconsistent 
information had been presented and because defendant had tendered 
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a plea of guilty in reliance on the plea arrangement. Defendant fur- 
ther argues that his subsequent prosecution violated the prohibition 
against double jeopardy. 


N.C.G.S. § 15A-1021(c) provides: 


If the parties have reached a proposed plea arrangement in which 
the prosecutor has agreed to recommend a particular sentence, 
they may, with the permission of the trial judge, advise the judge 
of the terms of the arrangement and the reasons therefor in 
advance of the time for tender of the plea. ... The judge may indi- 
cate to the parties whether he will concur in the proposed dispo- 
sition. The judge may withdraw his concurrence if he learns of 
information not consistent with the representations made to 


N.C.G.S. § 15A-1021(c) (1988) (emphasis added). There is no absolute 
right to have a tendered guilty plea accepted. State v. Collins, 300 
N.C. 142, 148, 265 $.E.2d 172, 176 (1980). A plea agreement involving 
a sentence recommendation by the State must first have judicial 
approval before it can be effective; it is merely an executory agree- 
ment until approved by the court. N.C.G.S. § 15A-1023(b) (1988); 
State v. Hudson, 331 N.C. 122, 148, 415 S.E.2d 732, 746 (1992), cert. 
denied, 506 U.S. 1055, 122 L. Ed. 2d 136 (1993). 


A review of the transcript in this case tends to show the follow- 
ing: On 11 October 1991, the prosecutor and defense counsel 
appeared before Judge Beal in chambers to discuss a proposed plea 
arrangement for defendant. The proposed arrangement was that 
defendant would plead guilty to second-degree murder and receive a 
sentence of twenty years. Judge Beal asked for a factual statement, 
and the prosecutor gave it to him. The prosecutor added that the par- 
ties had previously conferred with Judge Fulton on 27 September 
1991, at which time a twenty-year sentence had also been offered. 


Judge Beal, the prosecutor, and defendant’s counsel returned to 
open court, where the judge proceeded to ask defendant the usual 
questions when taking a guilty plea. The prosecutor then gave a sum- 
mary of the evidence. During this recitation, the prosecutor men- 
tioned for the first time that witnesses to the crime had stated that 
the victim was inside his house when defendant approached, firing 
his gun towards the front door. At least two of the shots went through 
the front door, one of them hitting the victim while he was inside. 
Upon hearing this evidence for the first time, Judge Beal held an 
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unrecorded conference with counsel at the bench and thereafter 
went on the record as follows: 


I have heard the factual basis which has been stated by the 
State in regard[] to this case, but it is the opinion of the Court that 
the factual basis of that is such that I cannot accept this plea to 
[second-]degree murder, and I will reject the plea and order the 
case be continued. 


On 21 November 1991, the parties appeared before Judge 
Shirley L. Fulton, at which time defendant’s counsel stated that the 
parties had appeared on 5 November 1991 before Judge Marvin Gray, 
who stated he would agree to sentence defendant to fifty years. 
Defendant declined the offer. Defense counsel told Judge Fulton that 
Judge Fulton had earlier indicated that she would sentence defendant 
to twenty years, and argued that defendant now stood in double jeop- 
ardy. Judge Fulton ruled that, with regard to the proposed plea 
arrangement, there was no agreement binding upon Judge Beal and 
defendant and refused to allow defendant to plead guilty to second- 
degree murder and to sentence him to twenty years’ imprisonment. 


Finally, on 18 February 1992, the parties appeared before Judge 
Sitton, who was to preside over the trial of the case, which was to be 
tried as a capital first-degree murder. Defendant’s counsel! stated to 
Judge Sitton that the basis upon which Judge Beal had rejected the 
plea arrangement was that the victim had been shot through his front 
screen door. With regard to the rejection of the plea arrangement by 
Judge Beal, Judge Sitton made the following pertinent findings of 
fact: 


That the matter was taken into open court in [courtroom} 
2201 before the Honorable Beverly Beal; and, 


That when he heard a recitation of the evidence setting forth 
factual situations around the alleged events, the Court rejected 
the plea, learning for the first time that the victim had been shot 
through a doorway; 


That the Defendant did respond to certain questions prior to 
that time but that the end result was that the plea was rejected, 
within the discretion of the Honorable Beverly T. Beal, on 
October the 11th, 1991[.] 


Judge Sitton also prohibited any mention of defendant’s earlier 
tendered guilty plea at trial. 
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Defendant argues that Judge Beal should not have rejected the 
plea arrangement on the basis that new evidence recited in open 
court in support of defendant’s tendered guilty plea revealed for the 
first time that defendant shot the victim through the victim's front 
screen door. According to defendant, this was only a “tangential” fact. 
We disagree. The sanctity of the home is of utmost importance, and 
one ought to be able to feel safe there. State v. Brown, 320 N.C. 179, 
358 S.E.2d 1, cert. denied, 484 U.S. 970, 98 L. Ed. 2d 406 (1987). 
Further, this evidence would have supported defendant’s conviction 
for first-degree murder on a theory of felony murder. See N.C.G:.S., 
§ 14-17 (1993). It also constituted additional evidence of defendant’s 
premeditation and deliberation since he had to shoot at the victim 
through an obstruction. This argument is without merit. 


{2] Defendant also argues that Judge Beal’s rejection of the plea 
arrangement after he had tendered a plea of guilty to second-degree 
murder in open court violated his rights against double jeopardy. The 
Double Jeopardy Clause prohibits a second prosecution for the same 
offense after acquittal; a second prosecution for the same offense 
after conviction; and in certain situations, multiple punishments for 
the same offense. State v. Gardner, 315 N.C. 444, 451, 340 $.E.2d 701, 
707 (1986). Additionally, the Supreme Court of the United States has 
noted that “[a] plea bargain standing alone is without constitutional 
significance; in itself it is a mere executory agreement which, until 
embodied in the judgment of a court, does not deprive an accused of 
liberty or any other constitutionally protected interest.” Mabry v. 
Johnson, 467 U.S. 504, 507, 81 L. Ed. 2d 437, 442 (1984). None of those 
events occurred here because Judge Beal rejected the plea arrange- 
ment, refused to accept the guilty plea, and never imposed a sen- 
tence. The fact that defendant tendered a plea of guilty which Judge 
Beal rejected is irrelevant. No plea arrangement was ever accepted. 
Therefore, principles of double jeopardy do not apply. This assign- 
ment of error is overruled. 


[3] In his second assignment of error, defendant contends that the 
trial court committed prejudicial error by denying his motion for an 
order that he be tried for no crime greater than second-degree mur- 
der. Defendant argues that by tendering his plea of guilty to second- 
degree murder in open court, he had acted in reliance upon the plea 
arrangement to his detriment. He maintains that, as a result, the State 
should only have been allowed to try him for second-degree murder 
and that he could only have received the same sentence of twenty 
years he had agreed to in the rejected plea arrangement. We disagree. 
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The district attorney enjoys broad discretion to determine 
whether to try a defendant for first-degree murder, a lesser offense, 
or to accept a plea to second-degree murder. State v. Lineberger, 342 
N.C. 599, 467 S.E.2d 24 (1996). A “prosecutor may rescind his offer of 
a proposed plea arrangement at any time before it is consummated by 
actual entry of the guilty plea and the acceptance and approval of 
the proposed sentence by the trial judge.” State v. Marlow, 334 N.C. 
273, 280, 482 S.E.2d 275, 279 (1993). Here, there was no “actual entry 
of the guilty plea” as that phrase was employed in Marlow, as upon 
hearing for the first time during the State’s recitation of evidence in 
support of defendant’s tendered plea of guilty that defendant shot the 
victim through a screen door, the trial court rejected the plea of guilty 
by withdrawing his concurrence to the plea arrangement according 
to the terms of N.C.G.S. § 15A-1021(c). This assignment of error is 
without merit and is overruled. 


For the foregoing reasons, we conclude that defendant received 
a fair trial, free from prejudicial error. 


NO ERROR. 


THREE GUYS REAL ESTATE, A NorTH CAROLINA GENERAL PARTNERSHIP V. HARNETT 
COUNTY, A Boby POLITIC, GEORGE JACKSON, IN HIS OFFICIAL CAPACITY AS HARNETT 
COUNTY PLANNING DIRECTOR, AND THOMAS TAYLOR, IN HIS OFFICIAL CAPACITY AS 
HARNETT COUNTY SUBDIVISION ADMINISTRATOR 


No. 242PA96 
(Filed 10 February 1997) 


Zoning § 19 (NCI4th)— plat map for subdivision—county 
approval— exemption 


The trial court should have issued a declaratory judgment 
that plaintiff’s plat shows a division of land that is exempt from 
Harnett County’s subdivision regulations and a writ of mandamus 
directing the Harnett County subdivision administrator to affix to 
plaintiff's plat a certificate so stating where plaintiff was the 
owner of an undeveloped tract of approximately 231.37 acres; 
plaintiff submitted to the Harnett County Planning Department a 
plat which showed a division of the land containing 23 parcels, 
each in excess of ten acres, without any street right of way or 
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other access; plaintiff requested that the Planning Department 
certify the plat as exempt from the County’s subdivision regula- 
tions, thereby allowing plaintiff to record the plat; the plat con- 
tained a certificate indicating that the surveyor certified that the 
plat met the requirements of N.C.G.S. § 47-30(f)(11)(d); the 
Harnett County subdivision manager informed plaintiff that 
the plat did not qualify as exempt; plaintiff brought this action 
seeking a declaratory judgment that the plat is exempt from 
Harnett County’s subdivision regulations; and the trial court 
found that access for services such as law enforcement, fire or 
rescue operations would be prohibitive and inadequate and that 
the purpose of the subdivision ordinance would be circumvented 
as to the promotion of public health, safety, and general welfare 
if the plat was developed in its current form, and concluded that 
the plat was not exempt. The language of N.C.G.S. § 153A-335(2) 
is clear and unambiguous; plaintiff’s division of land is not sub- 
ject to any regulations enacted pursuant to N.C.G.S. §§ 153A-330 
to -335 because it shows a division of land into parcels greater 
than ten acres and no street right-of-way is involved. The general 
health, safety, and welfare language of N.C.G.S. § 153A-331 can- 
not invalidate the specific exception clearly stated in N.C.G.S. 
§ 153A-335(2). No other construction can reasonably be accom- 
plished without doing violence to the legislative language. 
Furthermore, while N.C.G.S. § 153A-331 represents a broad, gen- 
eral grant of power to include provisions in a county’s sub- 
division ordinance, the exemptions in N.C.G.S. § 153A-335 are 
specific, direct, withdrawals of county authority to regulate spec- 
ified divisions of land. 


Am Jur 2d, Zoning and Planning §§ 529, 531, 534, 558. 


Validity of zoning ordinance deferring residential 
development until establishment of public services in area. 
63 ALR3d 1184. 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 


mous decision of the Court of Appeals, 122 N.C. App. 362, 469 S.E.2d 
578 (1996), modifying and affirming a declaratory judgment entered 
by Farmer, J., on 9 January 1995 in Superior Court, Harnett County. 
Heard in the Supreme Court 12 December 1996. 


Grainger R. Barrett for plaintiff-appellant. 
Dwight W. Snow for defendant-appellees. 
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ORR, Justice. 


Plaintiff is the owner of an undeveloped tract of real property 
containing approximately 231.37 acres located in Harnett County, 
North Carolina. In late 1993, plaintiff submitted a plat of the property, 
dated 27 April 1993, to the Harnett County Planning Department. This 
plat showed a division of land entitled “Weswood 4” containing 
twenty-three parcels, each of which was in excess of ten acres. The 
plat did not indicate any street right-of-way or other access to the 
subdivision lots. 


Plaintiff requested that the Planning Department certify the plat 
as exempt from Harnett County’s subdivision regulations, thereby 
allowing plaintiff to record the plat with the Harnett County Register 
of Deeds pursuant to N.C.G.S. § 47-30(f)(11), which provides that 
every plat shall contain the following specific information: 


(11) Notwithstanding any other provision contained in this 
section, it is the duty of the surveyor, by a certificate on the 
face of the plat, to certify to one of the following: 


a. That the survey creates a subdivision of land within the 
area of a county or municipality that has an ordinance 
that regulates parcels of land; 


b. That the survey is located in such portion of a county or 
municipality that is unregulated as to an ordinance that 
regulates parcels of land; 


c. That the survey is of an existing parcel or parcels of land; 


d. That the survey is of another category, such as the recom- 
bination of existing parcels, a court-ordered survey, or 
other exception to the definition of subdivision; 


e. That the information available to the surveyor is such 
that the surveyor is unable to make a determination to 
the best of his or her professional ability as to provisions 
contained in (a) through (d) above. 


However, if the plat contains the certificate of a surveyor as 
stated in a., d., or e. above, then the plat shail have, in addi- 
tion to said surveyor’s certificate, a certification of 
approval, or no approval required, as may be required by 
local ordinance from the appropriate government authority 
before the plat is presented for recordation. If the plat con- 
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tains the certificate of a surveyor as stated in b. or c. above, 
nothing shall prevent the recordation of the plat if all other 
provisions have been met. 


N.C.G.S. § 47-30(f)(11) (Supp. 1996). N.C.G.S. § 153A-335(2) excepts 
from the statutory definition of “subdivision” and exempts from 
county subdivision regulations the “division of land into parcels 
greater than 10 acres if no street right-of-way dedication is involved.” 
Thus, a survey of a division of land that is described in N.C.G.S. 
§ 153A-335(2) falls under N.C.G.S. § 47-30(f)(11)(d) and requires a 
certification of “no approval required” before the plat may be pre- 
sented for recordation. The Weswood 4 plat contained a certificate 
indicating that the surveyor certified that the plat met the require- 
ments of N.C.G.S. § 47-30(f)(11)(d). However, defendant Thomas 
Taylor, acting as Harnett County subdivision administrator, informed 
plaintiff that plaintiff's plat did not qualify as exempt and was there- 
fore subject to Harnett County’s subdivision regulations. 


Thereafter, plaintiff brought this action seeking (1) a declaratory 
judgment that the plat of the Weswood 4 division of land is exempt 
from Harnett County’s subdivision regulations, and (2) a writ of man- 
damus directing Taylor to certify the plat as exempt from the regula- 
tions. After filing this action, plaintiff submitted a “revised” plat of 
the Weswood 4 division of land which showed a series of private 
driveway easements providing access to the parcels. 


The trial court found that the series of private driveway ease- 
ments “for all intents and purposes would be open for public use.” 
The trial court also found that “[a]ccess to the 23 lots of Weswood 4 
Subdivision for county services such as law enforcement, fire or res- 
cue operations would be prohibitive and inadequate.” The trial court 
further found that “[t]he purpose of the Harnett County Subdivision 
Ordinance would be circumvented as far as the promotion of public 
health, safety and general welfare of the County if the Weswood 4 
Subdivision plat was developed in its current form.” Based on its find- 
ings, the trial court concluded as a matter of law that the Weswood 4 
plat was not exempt from Harnett County’s subdivision regulations. 


Plaintiff appealed to the Court of Appeals. The Court of Appeals 
first stated: 


In this case, defendants admitted that plaintiff’s plat map of 
the Weswood 4 subdivision “does not show dedicated rights of 
way from SR 1103 [the only marked road located near, but not 
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providing any direct access to, twenty-two of the twenty-three 
parcels]... .” Notwithstanding such admission, the trial court, in 
its finding of fact #11, found that the series of private driveway 
easements, by which plaintiff intends to provide access to the 
various Weswood 4 subdivision lots and which were to be main- 
tained pursuant to a driveway maintenance agreement, were “for 
all intents and purposes... open for public use.” This finding was 
in error, for there was no evidence whatsoever in the record to 
support such finding. Hence, the conclusions and decree of the 
trial court that the plat map is not exempt from the Harnett 
County Subdivision Regulations are invalid. 


Three Guys Real Estate v. Harnett County, 122 N.C. App. 362, 366, 
469 S.E.2d 578, 581 (1996). This portion of the opinion of the Court of 
Appeals is correct. 


However, the Court of Appeals went on to hold that “even though 
plaintiff's plat map may not fall within the definition of ‘subdivision’ 
contained in Harnett County’s Subdivision Regulations, defendants 
are not required to approve the map for recordation if plaintiff’s pro- 
posed use of its land as shown thereon would be a danger to the 
health, safety and welfare of the community.” Jd. at 369, 469 S.E.2d 
at 582. The Court of Appeals reasoned that because the enabling leg- 
islation for county regulation of subdivisions includes a general 
statement of objective to promote the health, safety, and welfare of 
communities, see N.C.G.S. § 153A-331 (1991), exemption of the plat of 
a subdivision that endangered public health, safety, and welfare 
would be contrary to legislative intent. Therefore, the Court of 
Appeals held that because access to the Weswood 4 lots for such 
county services as law enforcement, fire, or rescue operations would 
be prohibitive and inadequate, thereby endangering the public health, 
safety, and welfare, defendants were not required to approve plain- 
tiff’s plat for recordation. We disagree. 


Harnett County’s power to regulate subdivisions is authorized 
and controlled by N.C.G.S. §§ 153A-330 through -335. “Statutory inter- 
pretation properly begins with an examination of the plain words of 
the statute.” Correll v. Division of Social Servs., 332 N.C. 141, 144, 
418 $.E.2d 232, 235 (1992). “If the language of the statute is clear and 
is not ambiguous, we must conclude that the legislature intended the 
statute to be implemented according to the plain meaning of its 
terms.” Hyler v. GTE Prods. Co., 333 N.C. 258, 262, 425 S.E.2d 698, 
701 (1998). 
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N.C.G.S. § 153A-330 provides that “[a] county may by ordinance 
regulate the subdivision of land within its territorial jurisdiction.” 
N.C.G.S. § 153A-331, upon which the Court of Appeals relies, provides 
that “[a] subdivision control ordinance may provide for... the distri- 
bution of population and traffic in a manner that will avoid conges- 
tion and overcrowding and will create conditions essential to public 
health, safety, and the general welfare.” N.C.G.S. § 153A-335 defines 
“subdivision” and provides: 


the following is not included within this definition and is not 
subject to any regulations enacted pursuant to this Part (N.C.G.S. 
§§ 153A-330 to -335]: 


(2) The division of land into parcels greater than 10 acres 
if no street right-of-way dedication is involved|[.] 


N.C.G.S. § 1538A-335(2) (1991). This language is clear and unambigu- 
ous. As the Court of Appeals correctly concluded, plaintiff’s division 
of land falls within this exception. Plaintiff’s plat shows a division of 
land into parcels greater than ten acres, and no street right-of-way 
dedication is involved. Therefore, according to the statute, plaintiff's 
division of land is not subject to any regulations enacted pursuant to 
N.C.G.S. §§ 153A-330 to -335. 


Defendants argue that N.C.G.S. § 153A-331 includes a statement 
of purpose to protect the public health, safety, and welfare and that © 
recordation of plaintiff’s plat would allow plaintiff to circumvent this 
purpose. Defendants further argue that the statutory mandate that 
this chapter of the General Statutes should be construed broadly, see 
N.C.G.S. § 153A-4 (1991), requires a holding that plaintiff’s plat is not 
exempt so that the purpose is not circumvented. We recognize that 
when a statute is ambiguous or unclear in its meaning, a “construc- 
tion of [the] statute which operates to defeat or impair the object of 
the statute must be avoided if that can reasonably be done with- 
out doing violence to the legislative language.” N.C. Baptist Hosps. v. 
Mitchell, 323 N.C. 528, 532, 374 S.E.2d 844, 846 (1988). How- 
ever, assuming arguendo that under the facts of this case, N.C.G.S. 
§ 153A-335(2) and N.C.G.S. § 153A-331 may not be read together with- 
out resulting in some ambiguity or conflict, the general health, safety, 
and welfare language of N.C.G.S. § 153A-331 cannot invalidate the 
specific exemption clearly stated in N.C.G.S. § 153A-335(2). The lan- 
guage of N.C.G.S. § 153A-335(2) itself is not ambiguous, and plaintiff's 
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division of land falls, without question, under this exception. No 
other construction can reasonably be accomplished without doing 
violence to the legislative language. 


Furthermore, “[w]here one of two statutes might apply to the 
same situation, the statute which deals more directly and specifi- 
cally with the situation controls over the statute of more general 
applicability.” Trustees of Rowan Tech. College v. J. Hyatt 
Hammond Assocs., 313 N.C. 230, 288, 328 S.E.2d 274, 279 (1985). 
N.C.G.S. § 153A-331 represents a broad, general grant of power to 
include provisions in a county’s subdivision ordinance. The exemp- 
tions of N.C.G.S. § 153A-335 are specific, direct withdrawals of 
county authority to regulate specified divisions of land. Therefore, 
although the two statutes may conflict as applied to these facts, 
N.C.G.S. § 1538A-335(2) must control. 


We cannot assume that the General Assembly intended for 
plaintiff's division of land to no longer be exempt from the county 
subdivision regulations because it might endanger the public health, 
safety, and welfare. The General Assembly did not include such a pro- 
viso in N.C.G.S. § 153A-335. Instead, the General Assembly clearly 
exempted the division of land into parcels greater than ten acres if no 
street right-of-way dedication is involved. Plaintiff's division of land 
falls squarely within this exception. Therefore, the trial court 
should have issued a declaratory judgment that plaintiff's plat shows 
a division of land that is exempt from Harnett County’s subdivision 
regulations and a writ of mandamus directing the Harnett County 
subdivision administrator to affix to plaintiff's plat a certificate so 
stating. 


For the foregoing reasons, the decision of the Court of Appeals 
is reversed, and the case is remanded to that court for further re- 
mand to Superior Court, Harnett County, for further proceedings 
not inconsistent with this opinion. 


REVERSED AND REMANDED. 
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DIANE WHITFORD v. DESSIE PITTMAN GASKILL anp ALICE PITTMAN 
LEWIS DURHAM 


No. 399PA95 
(Filed 10 February 1997) 


1. Principal and Agent § 25 (NCI4th)— general power of 
attorney—authority to make gift of realty 
An attorney-in-fact acting pursuant to a broad general power 
of attorney lacks the authority to make a gift of the principal’s 
real property unless that power is expressly conferred. 
Accordingly, the power of attorney set forth in N.C.G.S. § 32A-1 
and the powers granted attorneys-in-fact by N.C.G.S. § 32A-2(1), 
standing alone, do not authorize an attorney-in-fact to make gifts 
of the principal’s real property. 


Am Jur 2d, Agency § 31. 


2. Principal and Agent § 25 (NCI4th)— power of attorney— 
power to “transfer” realty—authority to make gift 


Where language was added to a statutory short-form power 
of attorney giving the attorney-in-fact the power “to transfer the 
real estate known as the homeplace that I inherited from my 
mother,” the attorney-in-fact had the authority to make a gift of 
the homeplace realty, since “transfer” is a word ordinarily used to 
represent a conveyance of property by sale or gift. 


Am Jur 2d, Agency § 31. 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 119 N.C. App. 790, 460 S.E.2d 
346 (1995), affirming an order granting partial summary judgment in 
favor of the plaintiff entered by Phillips, J., at the 22 June 1992 Civil 
Session of Superior Court, Carteret County. Heard in the Supreme 
Court 12 March 1996. 


Nelson W. Taylor, LU, for plaintiff-appellee. 

Wheatly, Wheatly, Nobles & Weeks, PA., by C_R. Wheatly, fl, for 
defendant-appellants. 

LAKE, Justice. 


Defendants appeal from a decision of the Court of Appeals hold- 
ing that a statutory short-form power of attorney must expressly con- 
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fer the authority to make a gift of real property in order to be valid, 
and that the power of attorney here did not convey such authority. 


George W. Pittman, Jr., now deceased, owned and lived in his 
family homeplace on a parcel of land in Carteret County, North 
Carolina. Mr. Pittman became concerned about what would happen 
to the homeplace when he died. Mr. Pittman wanted to be assured 
that the homeplace would not be taken from his wife, Rose Lupton 
Pittman, and specifically, that neither his daughter, the plaintiff, his 
wife’s daughter from a previous marriage, nor any federal agency 
could take the property upon his death. 


On 18 November 1988, Mr. Pittman met with John Harris, an 
attorney, and conveyed his concerns regarding the property. Harris 
prepared a power of attorney giving Mrs. Pittman authority to act for 
Mr. Pittman including the power to transfer real property. The power 
of attorney generally followed but modified the statutory short-form 
power of attorney set forth in N.C.G.S. § 32A-1 and stated in pertinent 
part that Mrs. Pittman had 


full power to act in my name, place and stead in any way which I 
myself could do if ] were personally present with respect to the 
following matters as each of them is defined in Chapter 32A of 
the North Carolina General Statutes to the extent that I am per- 
mitted by law to act through an agent. 


Moreover, the power of attorney stated that Mrs. Pittman had the 
specific authority to conduct 


real property transactions, including the power to transfer the 
real estate known as the homeplace that I inherited from my 
mother. 


(Emphasis added.) The italicized phrase above was added to the 
statutory short-form power of attorney found in N.C.G.S. § 32A-1. Mr. 
Pittman signed the power of attorney. Shortly thereafter, Harris 
prepared a deed conveying the property from Mr. Pittman to Dessie 
Pittman Gaskill and Alice Pittman Lewis Durham, the defendants and 
Mr. Pittman’s sisters. Mrs. Pittman signed the deed at the direction of 
Mr. Pittman and in the presence of both Mr. Pittman and a notary pub- 
lic. The deed was subsequently recorded in the Carteret County 
Register of Deeds office. Mrs. Pittman delivered the deed to the 
defendants on 23 November 1988. At the time of delivery, the prop- 
erty was worth $75,000. The defendants did not pay the Pittmans any 
consideration for the property. 
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Mr. Pittman died intestate on 22 April 1990. Mrs. Pittman and the 
plaintiff were then the only persons entitled to inherit under the 
Intestate Succession Act of North Carolina. Mrs. Pittman is now 
deceased, and thus plaintiff (Mr. Pittman’s daughter) and Mrs. 
Pittman’s daughter, the two persons Mr. Pittman specifically sought 
to deny, would be entitled to so inherit the homeplace. 


On 24 October 1990, plaintiff initiated this action alleging that the 
deed to the defendants signed by Mrs. Pittman as attorney-in-fact for 
Mr. Pittman was void. In an amended complaint, plaintiff alleged that 
the deed was invalid because Mr. Pittman was not mentally compe- 
tent at the time he signed the power of attorney. On 25 February 1992, 
plaintiff filed a motion for summary judgment. The trial court heard 
the motion and granted partial summary judgment in plaintiff’s favor 
after finding that the deed signed by Mrs. Pittman was void and of no 
effect. On appeal, the Court of Appeals affirmed the trial court and 
held that an attorney-in-fact may not convey real property by gift 
unless the power of attorney expressly confers the authority to make 
gifts of real property. Whitford v. Gaskill, 119 N.C. App. 790, 792, 460 
S.E.2d 346, 347 (1995). 


The defendants’ appeal raises two intertwined issues. First, does 
an attorney-in-fact have the authority to make gifts of real property 
on behalf of the principal if not expressly authorized to do so in the 
power of attorney? Second, if specific authorization is required, is the 
word “transfer,” when added to the standard wording of the statutory 
short-form power of attorney, sufficient to confer express authoriza- 
tion to make gifts of real property? 


Whether an attorney-in-fact has the authority to make gifts of real 
property without being expressly authorized to do so in the power of 
attorney document is a question of first impression in North Carolina. 
Nearly every jurisdiction that has considered this issue has con- 
cluded that: 


[a] general power of attorney authorizing an agent to sell and 
convey property, even though it authorizes him to sell for such 
price and on such terms as to him shall seem proper, implies a 
sale for the benefit of the principal, and does not authorize the 
agent to make a gift of the property, or to convey or transfer it 
without a present consideration inuring to the principal. 


Annotation, Power of attorney as authorizing gift or conveyance or 
transfer without a present consideration, 73 A.L.R. 884 (1931). See 
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also Johnson v. Fraccacreta, 348 So. 2d 570 (Fla. Dist. Ct. App. 1977); 
king v. Bankerd, 303 Md. 98, 492 A.2d 608 (1985); Brown v. Laird, 
134 Or, 150, 291 P. 352 (19380). The basic premise behind the majority 
rule is that an attorney-in-fact is presumed to act in the best interests 
of the principal. See Bankerd, 303 Md. at 108, 492 A.2d at 613. Since 
the power to make a gift of the principal’s property is potentially haz- 
ardous or adverse to the principal’s interests, such power will not be 
lightly inferred from broad grants of power contained in a general 
power of attorney. Id. 


{1] Based on these principles and in accord with the majority of 
jurisdictions which have considered this issue, we hold that an attor- 
ney-in-fact acting pursuant to a broad general power of attorney lacks 
the authority to make a gift of the principal’s real property unless that 
power is expressly conferred. Accordingly, the power of attorney set 
forth in N.C.G.S. § 32A-1 and the powers granted attorneys-in-fact by 
N.C.G.S. § 32A-2(1), standing alone, do not authorize an attorney-in- 
fact to make gifts of the principal's real property. This, however, does 
not end our consideration in the instant case. 


[2] In the case sub judice, Mr. Pittman executed a short form power 
of attorney pursuant to N.C.G.S. § 32A-1 naming his wife, Rose 
Lupton Pittman, attorney-in-fact. The power of attorney conferred 
upon Mrs. Pittman the authority to make decisions regarding Mr. 
Pittman’s real property pursuant to the powers set forth in N.C.G:S. 
§ 32A-2(1). As above determined, N.C.G.S. §§ 32A-1 and 32A-2(1), 
standing alone, would not authorize Mrs. Pittman to make a gift of 
Mr. Pittman’s property. However, the power of attorney executed by 
Mr. Pittman went beyond the short form and expressly provided that 
Mrs. Pittman’s powers were to include “the power to transfer the real 
estate known as the homeplace that I inherited from my mother.” The 
word “transfer” is primarily defined by Webster’s Dictionary as “the 
conveyance of right, title, or interest in either real or personal prop- 
erty from one person to another by sale, gift, or other process.” 
Webster's Third New International Dictionary 2427 (1976) (empha- 
sis added). Transfer is also defined by Black’s Law Dictionary as: 


An act of the parties, or of the law, by which the title to property 
is conveyed from one person to another. The sale and every other 
method, direct or indirect, of disposing of or parting with prop- 
erty or with an interest therein, or with the possession thereof, or 
of fixing a lien upon property or upon an interest therein, 
absolutely or conditionally, voluntarily or involuntarily, by or 
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without judicial proceedings, as a conveyance, sale, payment, 
pledge, mortgage, lien, encumbrance, gift, security or other- 
wise. The word is one of general meaning and may include the 
act of giving property by will. 


Black’s Law Dictionary 1497 (6th ed. 1990) (emphasis added). 
Finally, an alternative definition of transfer found in Black’s Law 
Dictionary provides that transfer means “to sell or to give.” Id. The 
common thread connecting each of these definitions is that the word 
“transfer” is a word ordinarily used to represent a conveyance of 
property by sale or by gift. Using this definition of the word “trans- 
fer,” the language added in this case to the power of attorney reads, 
“the power to [convey by sale or by gift] the real estate known as the 
homeplace that I inherited from my mother.” Accordingly, we hold 
that the power of attorney executed by Mr. Pittman did expressly 
confer upon Mrs. Pittman, as Mr. Pittman’s attorney-in-fact, the 
power to make a gift of the property in dispute. Further, aside from 
this construction of the meaning of the word “transfer” added to the 
statutory short form power of attorney, this meaning appears to have 
been the intent of the principal under the circumstances of this case. 


We note that the North Carolina legislature, in 1995, amended 
N.C.G.S. §§ 32A-I and 32A-2. The amendment adds a section to the 
statutory short-form power of attorney giving the principal the ability 
to confer upon the attorney-in-fact the authority to make gifts to indi- 
viduals and charities in accordance with the principal's personal his- 
tory of gift-giving. The principal must specifically acknowledge (by 
initialing this section) his or her intent to confer the authority to 
make gifts. The 1995 amendment does not affect our decision as it 
relates to general powers of attorney executed prior to the effective 
date of the amendment nor does it affect our decision as it relates 
to the attorney-in-fact’s authority to make gifts subsequent to the 
amendment where there is no personal history of gift-giving. 


For the reasons stated herein, while we agree with the decision 
of the Court of Appeals as to the law regarding general powers of 
attorney, we reverse the decision of the Court of Appeals with respect 
to its interpretation of the power of attorney in the case sub judice 
and remand this case to that court for further remand to the Superior 
Court, Carteret County, for further proceedings not inconsistent with 
this opinion. 


REVERSED AND REMANDED. 
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GEORGIA RAY ANDERSON v. JULIUS RUBIN HOLLIFIELD 
No. 384A96 
(Filed 10 February 1997) 


1. Appeal and Error § 291 (NCI4th)— notice of appeal not 
given—treated as petition for certiorari 


The Court of Appeals had the authority to review a trial 
court’s judgment in an automobile accident case even though 
plaintiff never filed a notice of appeal from the judgment. 
Construing Appellate Rules 27(c) and 21(a)(1) together, the 
appellate court has the authority to review the merits of an 
appeal by certiorari even if the party has failed to file notice of 
appeal in a timely matter. 


Am Jur 2d, Appellate Review § 339. 


2. Trial § 526 (NCI4th)— automobile accident—damages— 
verdict of one dollar—motion to set aside denied—no 
abuse of discretion 


There was no abuse of discretion in an automobile accident 
case where the jury awarded $1.00 in damages and the trial court 
denied plaintiff’s motion to set aside the verdict as against the 
weight of the evidence. The record demonstrates that defendant 
contested the existence of all of plaintiff’s alleged injuries and the 
jury was presented with all of the evidence, was instructed prop- 
erly on the law, and made its decision accordingly. It cannot be 
concluded from the “cold record” that the trial court’s ruling in 
denying plaintiff's motion to set aside the verdict on the issue of 
damages probably amounted to a substantial miscarriage of 
justice. 


Am Jur 2d, Judgments § 331. 


Appeal by defendant pursuant to N.C.G.S. § 7A-30(2) from the 
decision of a divided panel of the Court of Appeals, 123 N.C. App. 426, 
473 S.E.2d 399 (1996), reversing the judgment denying plaintiff's 
motion to set aside the verdict on the issue of damages entered by 
Warren, J., on 1 March 1995 in Superior Court, Gaston County. Heard 
in the Supreme Court 10 December 1996. 
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James R. Carpenter and Barrett O. Poppler for plaintiff- 
appellee. 


Baucom, Claytor, Benton, Morgan, Wood & White, PA., by 
Rex C. Morgan; and Colombo & Robinson, by William C. 
Robinson, for defendant-appellant. 


Stanley & Rhodes, L.L.P., by James M. Stanley, Jr., on behalf of 
The North Carolina Association of Defense Attorneys, amicus 
curiae. 


MITCHELL, Chief Justice. 


This case arose as a result of an automobile accident that 
occurred on 18 December 1992. Evidence at trial tended to show that 
plaintiff, Georgia Ray Anderson, was driving her unmarked police 
vehicle on Franklin Boulevard in Gastonia. She stopped at the inter- 
section of Franklin Boulevard and South Chester Street. Defendant, 
Julius R. Hollifield, was operating a 1968 Ford pickup truck directly 
behind the vehicle driven by plaintiff. As plaintiff stopped at the inter- 
section, defendant failed to stop in time and collided with the rear of 
plaintiff's vehicle. Photographs taken at the scene revealed no visible 
damage to either vehicle, and neither driver appeared to be seriously 
injured at the time. 


At the close of trial on 13 February 1995, the trial court submit- 
ted two questions to the jury and received the following answers 
from the members of the Jury: 


1. Did the negligence of the Defendant, Julius Rubin 
Hollifield, cause injury to the Plaintiff, Georgia Ray Anderson? 


ANSWER: Yes. 


2. What amount is the Plaintiff, Georgia Ray Anderson, en- 
titled to recover for personal injuries? 


ANSWER: $1.00. 


Plaintiff moved to set aside the verdict as to issue two on the grounds 
that it was against the greater weight of the evidence. The trial court 
denied plaintiff's motion and entered judgment in accordance with 
the jury’s verdict on 1 March 1995. 


Plaintiff appealed to the Court of Appeals. A divided panel of the 
Court of Appeals reversed the trial court’s judgment and remanded 
the case for a new hearing on the issue of damages “related solely to 
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plaintiff's acute cervical sprain.” Anderson v. Hollifield, 123 N.C. 
App. 426, 431, 473 $.E.2d 399, 402 (1996). The majority opinion in the 
Court of Appeals stated “that there are numerous rule violations by 
plaintiff in this case,” id. at 429, 473 S.E.2d at 400, but treated the 
appeal as before the court on a petition for writ of certiorari and 
addressed the issues raised by plaintiff. Judge Smith dissented, rea- 
soning that the appeal should not have been heard because of viola- 
tions of the appellate rules. Jd. at 431-33, 473 S.E.2d at 402-03. 
Defendant appeals to this Court as a matter of right by virtue of Judge 
Smith’s dissent. 


[1] The first issue on appeal is whether the Court of Appeals had 
Jurisdiction to review the trial court’s judgment. Defendant notes that 
plaintiff has never filed a notice of appeal from the judgment entered 
by the trial court as required by Rule 3(a) of the Rules of Appellate 
Procedure. He maintains that such a failure to file a notice of appeal 
deprives the appellate courts of jurisdiction to rule upon the merits 
of plaintiff’s appeal. 


Under Rule 3(a) of the North Carolina Rules of Appellate 
Procedure, any party entitled by law to appeal from a judgment of a 
superior court rendered in a civil action may take appeal by filing 
notice of appeal with the clerk of superior court and serving copies 
thereof upon all other parties in a timely manner. Appellate Rule 
27(c) provides in pertinent part: “Courts may not extend the time for 
taking an appeal... prescribed by these rules or by law.” Appellate 
Rule 21(a)(1) provides: “The writ of certiorari may be issued in 
appropriate circumstances by either appellate court to permit review 
of the judgments ... of trial tribunals when the right to prosecute an 
appeal has been lost by failure to take timely action.” Construing 
these rules together, we conclude that Rule 21(a)(1) gives an appel- 
late court the authority to review the merits of an appeal by certiorari 
even if the party has failed to file notice of appeal in a timely manner. 
Therefore, we conclude that the Court of Appeals properly granted 
certiorari in this case. 


[2] By another assignment of error, defendant argues that the Court 
of Appeals erred in reversing the trial court’s denial of plaintiff's 
motion to set aside the jury’s verdict on the issue of damages. We 
agree. 


This Court has defined the standard for appellate review of dis- 
cretionary rulings by trial courts granting or denying motions to set 
aside verdicts and order new trials. 
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Appellate review “is strictly limited to the determination of 
whether the record affirmatively demonstrates a manifest abuse 
of discretion by the judge.” Worthington v. Bynum, 305 N.C. 478, 
482, 290 S.E.2d 599, 602 (1982). The trial court's discretion is 
“ ‘practically unlimited.’ ” Jd. [at 402], 290 S.E.2d at 603 (quoting 
from Settee v. Electric Ry., 170 N.C. 365, 367, 86 S.E. 1050, 1051 
(1915)). A “discretionary order pursuant to [N.C.]G.S. LA-I, Rule 
59 for or against a new trial upon any ground may be reversed on 
appeal only in those exceptional cases where an abuse of discre- 
tion is clearly shown.” Jd. at 484, 290 S.E.2d at 603. “[A] manifest 
abuse of discretion must be made to appear from the record as a 
whole with the party alleging the existence of an abuse bearing 
that heavy burden of proof.” Jd. at 484-85, 290 $.E.2d at 604. “[A]n 
appellate court should not disturb a discretionary Rule 59 order 
unless it is reasonably convinced by the cold record that the trial 
judge’s ruling probably amounted to a substantial miscarriage of 
justice.” Jd. at 487, 290 S.E.2d at 605. 


Campbell v. Pitt County Memorial Hosp., 321 N.C. 260, 264-65, 362 
S.E.2d 273, 275-76 (1987) (alterations in original). 


In reaching its decision to reverse the trial court’s order denying 
plaintiff's motion to set aside the jury’s verdict on the issue of dam- 
ages, the Court of Appeals’ majority relied upon the mistaken 
assumption that “[djefendant does not dispute that his negligence 
caused the acute cervical sprain suffered by plaintiff.” Anderson, 123 
N.C. App. at 430, 473 S.E.2d at 401. A review of the record demon- 
strates that defendant contested the existence of all of plaintiff's 
alleged injuries, including the alleged cervical sprain, and there is no 
indication whatsoever that defendant ever conceded that plaintiff 
suffered a cervical sprain as a result of this accident. Although 
defendant’s answer admitted that the accident was caused by his neg- 
ligence, the answer specifically denied the existence of either proxi- 
mate cause or damages. Further, cross-examination of plaintiff's 
treating physician, Dr. Blake, by counsel for defendant tended to 
show that plaintiff had significant degenerative disc disease that pre- 
existed the accident and that neck pain from this condition could 
have become manifest without the accident. It is the jury’s function 
to weigh the evidence and to determine the credibility of witnesses. 
In this case, the jury was presented with all of the evidence, was 
instructed properly on the law, and made its decision accordingly. 
Therefore, we cannot conclude from the “cold record” that the trial 
court’s ruling in denying plaintiff's motion to set aside the verdict on 
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the issue of damages probably amounted to a substantial miscarriage 
of justice. 


For the reasons stated herein, we conclude that the Court of 
Appeals did not err in treating this purported appeal as a petition for 
writ of certiorari. We reverse the decision of the Court of Appeals 
which reversed the judgment of the trial court and remand this case 
to that court for further remand to the Superior Court, Gaston 
County, for reinstatement of its judgment. 


REVERSED AND REMANDED. 





STATE OF NORTH CAROLINA v. LORENZO MANLEY 


No. 1389A96 
(Filed 10 February 1997) 


1. Criminal Law § 914 (NCI4th Rev. )— first-degree murder— 
unanimity on theory—instructions—no plain error 


The trial court’s instructions did not permit the jury to find 
defendant guilty of first-degree murder without unanimously 
finding that he was guilty based on either malice, premeditation, 
and deliberation or on felony murder and were not plain error 
where the court instructed the jurors that they could not reach a 
verdict until they were unanimous; in instructing on the verdict 
sheet, the court told the jury, “Whatever your unanimous verdict 
is ... place an X on the line beside that verdict”; and the jury 
placed a check beside both murder based on malice, premedita- 
tion, and deliberation and based on the felony murder rule, which 
shows the jury was unanimous on both theories. 


Am Jur 2d, Homicide §§ 541, 542; Trial §§ 1750-1753, 
1788. 


2. Homicide § 718 (NCI4th)— first-degree murder—verdict 
sheet—theory of conviction 


It is the better practice for the trial court in a first-degree 
murder case to submit a verdict sheet which requires the jury to 
specify the theory upon which it convicted defendant. 


Am Jur 2d, Homicide §§ 541, 542. 
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3. Constitutional Law § 312 (NCI4th)— counsel’s failure to 
object—not ineffective assistance of counsel 


Defendant did not have the ineffective assistance of counsel 
because his trial counsel failed to object to the charge or to the 
verdict sheet submitted to the jury where the appellate court has 
held that there was no error 1n the charge or in the submission of 
the verdict sheet. 


Am Jur 2d, Criminal Law §§ 748-753, 984-987. 


Modern status of rules and standards in state courts as 
to adequacy of defense counsel’s representation of crimi- 
nal client. 2 ALR4th 27. 


Adequacy of defense counsel’s representation of crimi- 
nal client regarding right to and incidents of jury trial. 3 
ALR4th 601. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 
ment imposing a sentence of life imprisonment entered by Grant (Cy 
A.), J., at the 25 September 1995 Criminal Session of Superior Court, 
Pitt County, upon a jury verdict of guilty of first-degree murder. Heard 
in the Supreme Court 15 October 1996. 


The defendant was tried for first-degree murder in a case in 
which the State did not seek the death penalty. The evidence tended 
to show that on 7 January 1994, State’s witness Arem Muhammad was 
at a convenience store which was owned and operated by him and his 
family. His cousin Maher; brother Frank; son Ashraf; and uncle Marif 
Muhammad, the victim, were also present. 


The defendant entered the store that evening and requested per- 
mission to use the bathroom. He was denied permission to do so, and 
an argument ensued. Maher pushed the defendant out the door. The 
defendant then drew a pistol and began to shoot into the store. After 
the defendant stopped firing, Arem noticed that Marif had been shot. 
Arem then went to the door and fired several shots at the defendant. 
Maher went outside and fired shots into the air. 


The victim was shot six times. One of the bullets struck his heart, 
and he died as a result of this wound. 


The defendant was hit in the lower leg by a shot fired by Arem. 
He went to a hospital, and someone there notified the police. 
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The jury found the defendant guilty of first-degree murder on the 
basis of malice, premeditation, and deliberation and under the felony 
murder rule. On 28 September 1995, Judge Grant sentenced him to a 
mandatory term of life imprisonment. The defendant appealed to this 
Court. 


Michael F. Easley, Attorney General, by Dennis P Myers, 
Assistant Attorney General, for the State. 


Steven M. Fisher for defendant-appellant. 


WEBB, Justice. 


[1] The defendant first assigns error to the jury instructions. He 
says the instructions on first-degree murder based on malice, pre- 
meditation, and deliberation and first-degree murder based on felony 
murder were such that the jury could find him guilty of first-degree 
murder without a unanimous verdict. No objection was made to the 
charge, and the defendant asks us to consider this assignment of 
error under the plain error rule. N.C. R. App. P. 10(c)(4). 


The court instructed the jury on unanimity as follows: 


Now, members of the jury, I will tell you that a verdict is 
not a verdict until all 12 of you agree unanimously as to what 
your decision shall be. You may not render a verdict by majority 
vote. 


The court explained the verdict sheet to the jury as follows: 


Now, if the jury finds beyond a reasonable doubt that the 
defendant is guilty of first-degree murder, you have to deter- 
mine on what basis he was found guilty of first-degree [mur- 
der]. Whether it was on the basis of malice, premeditation 
and deliberation and/or under the first-degree felony murder 
rule. He can be found guilty on one of these two basis [sic] or 
both of them. But if he’s found guilty of first-degree murder by 
you, have the foreperson place an X on the line beside “guilty of 
first-degree murder,” and then have the foreperson place an X on 


the line beside which basis. ... Whatever your unanimous ver- 
dict is have the foreperson place an X on the line beside that 
verdict. 


The verdict sheet provided in pertinent part as follows: 
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We, the jury, return as our unanimous verdict that the de- 
fendant, Lorenzo Manley, is: 


1. __—_—s Guilty of first-degree murder on the basis of: 
A. _____ malice, premeditation, and deliberation 
and/or 
B. ____ first-degree felony murder rule; 


The jury checked each blank. 


The defendant contends that this charge allowed the jury to find 
him guilty of first-degree murder without unanimously finding that he 
was guilty based on either malice, premeditation, and deliberation or 
on felony murder. We do not agree. The court instructed the jurors 
that they could not reach a verdict until they were unanimous. [n 
instructing the jury on the verdict sheet, the court told it, “Whatever 
your unanimous verdict is... place an X on the line beside that ver- 
dict.” The jury placed a check beside both murder based on malice, 
premeditation, and deliberation and on the felony murder rule, which 
shows the jury was unanimous on both theories. There was no error 
in the charge. 


[2] The court in this case followed what we have said is the better 
practice and submitted a verdict sheet which required that the jury 
specify the theory upon which it convicted the defendant. State v. 
Clark, 325 N.C. 677, 684, 386 S.E.2d 191, 195 (1989). We note that we 
have never held it is reversible error not to submit a verdict sheet in 
a murder case. See State v. Belton, 318 N.C. 141, 347 S.E.2d 755 
(1986). 


This assignment of error is overruled. 


[3] In his second assignment of error, the defendant contends he had 
ineffective assistance of counsel because his trial counsel did not 
object to the charge or the verdict sheet submitted. We have held 
there was no error in the charge or the submission of the verdict 
sheet. The defendant’s counsel was not ineffective for not objecting 
to them. This assignment of error is overruled. 


NO ERROR. 
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KAREN D. CICOGNA v. JOHN H. HOLDER 


No. 125A96 
(Filed 10 February 1997) 


Automobiles and Other Vehicles 592 (NCI4th)— intersec- 
tion accident—traffic light—contributory negligence 
improperly submitted 


The trial court erred by submitting an issue of contributory 
negligence to the Jury where all of the evidence tended to show 
that plaintiff was proceeding through an intersection pursuant to 
a green light when she was struck by defendant’s vehicle which 
violated the red light, and there was no evidence of anything that 
would have put plaintiff on notice that defendant would not obey 
the traffic light. 


Am Jur 2d, Automobiles and Highway Traffic §§ 422, 
423; Negligence §§ 1108-1114. 


. Appeal and Error § 524 (NCI4th)— partial new trial 


This case is remanded for a new trial only on the issue of 
damages where the jury found negligence and contributory neg- 
ligence; the trial court erred in submitting the contributory 
negligence issue to the jury; the evidence as to negligence and 
contributory negligence was separate; and the verdict as to con- 
tributory negligence should not have affected the negligence 
issue. 


Am Jur 2d, Appellate Review §§ 808-812. 


Grant of new trial on issue of liability alone, without 
retrial of issue of damages. 34 ALR2d 988. 


Propriety of limiting to issue of damages alone new 
trial granted on ground of inadequacy of damages—modern 
cases. 5 ALR5Sth 875. 


Appeal of right by the plaintiff pursuant to N.C.G.S. § 7A-30(2) 


from an unpublished decision of a divided panel of the Court of 
Appeals, 121 N.C. App. 787, 467 S.E.2d 911 (1996), finding no error in 
a judgment entered by Bowen (Wiley F.), J.. on 17 February 1994, in 
Superior Court, Lee County. Heard in the Supreme Court 10 
September 1996. 


IN THE SUPREME COURT A89 


CICOGNA v. HOLDER 
[345 N.C. 488 (1997)] 


The plaintiff brought this action to recover for personal injury 
and property damage received in a collision between her automobile 
and a pickup truck driven by the defendant. The plaintiff testified that 
on 20 September 1992, she was operating her automobile in a west- 
erly direction on Raleigh Street in Sanford. She stopped for a traffic 
light at the intersection of Raleigh Street and Lee Avenue. When the 
traffic light facing her turned green, she started into the intersection. 
She testified that she looked both ways and did not see the defend- 
ant’s vehicle although he was “right there.” 


As the plaintiff entered the intersection, the defendant was trav- 
eling in a northerly direction on Lee Avenue in his truck. He drove 
into the intersection and collided with the plaintiff. The defendant did 
not introduce any evidence. 


Over the plaintiff's objection, the court submitted the issue of 
contributory negligence to the jury, and the jury answered favorably 
to the defendant. The court entered a judgment accordingly and dis- 
missed the action. The Court of Appeals found no error, and Judge 
Wynn dissented. 


The plaintiff appealed to this Court. 


Staton, Perkinson, Doster, Post, Silverman and Adcock, by 
Jonathan Silverman and Elizabeth Myrick Boone, for plaintiff- 
appellant. 


Teague, Rotenstreich and Stanaland, L.L.P, by Kenneth B. 
Rotenstreich and Laurie R. Stegall, for defendant-appellee. 


WEBB, Justice. 


[1] The question raised by this appeal involves the quantum of evi- 
dence necessary to submit contributory negligence to the jury when 
the plaintiff’s vehicle is struck by another vehicle while the plaintiff 
is proceeding through an intersection pursuant to a green light. There 
is no evidence in this case that there was anything that would have 
put the plaintiff on notice that the defendant would not obey the traf- 
fic light. Absent such evidence, contributory negligence should not 
have been submitted to the jury. The plaintiff was not required to 
anticipate that the defendant would be negligent. Penland v. Greene, 
289 N.C. 281, 221 $.E.2d 365 (1976). The only evidence presented was 
that the plaintiff had the green light and was struck by the defendant, 
who violated the red light. This is not sufficient evidence of contrib- 
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utory negligence by the plaintiff to submit contributory negligence 
to the jury. 


This case is similar to Jones v. Schaffer, 252 N.C. 368, 114 S.E.2d 
105 (1960), in which we said a person “has a right to assume that any 
motorist approaching from his left on the intersecting street will stop 
in obedience to the red light facing him unless and until something 
occurs that is reasonably calculated to put him on notice that such 
motorist will unlawfully enter the intersection.” Jd. at 375, 114 S.E.2d 
at 111; see also Myrick v. Peeden, 113 N.C. App. 638, 489 S.E.2d 816, 
disc. rev. denied, 336 N.C. 781, 447 S.E.2d 426 (1994); Snead v. 
Holloman, 101 N.C. App. 462, 400 S.E.2d 91 (1991). 


The defendant relies principally on two cases: Bass v. Lee, 255 
N.C. 73, 120 S.E.2d 570 (1961), and Frugard v. Pritchard, 112 N.C. 
App. 84, 434 S.E.2d 620 (1993), rev'd on other grounds, 338 N.C. 508, 
450 S.E.2d 744 (1994). Neither is helpful to him. Each of these cases 
reiterates the rule that a motorist, although he has the green light, 
must keep a proper lookout. In each case, however, there was evi- 
dence of negligence in addition to a collision in an intersection. In 
Bass, a passenger in the defendant's automobile warned him that the 
vehicle approaching the intersection would not stop. In Pritchard, 
the defendant was looking to the right and waving to friends as he 
entered the intersection. This was additional evidence that the 
defendant did not keep a proper lookout. There was no such evidence 
regarding the plaintiff in the case before us. 


[2] We hold it was error to submit contributory negligence to the jury 
in this case. In ordering a new trial, it is within the discretion of this 
Court whether to grant a new trial on all issues. If the issue which 
was erroneously submitted did not affect the entire verdict, there 
should not be a new trial on all issues. See Fortune v. First Union 
Natl Bank, 323 N.C. 146, 371 S.E.2d 488 (1988); Weyerhaeuser Co. v. 
Godwin Bldg. Supply Co., 292 N.C. 557, 234 S.E.2d 605 (1977). In this 
case, the evidence as to negligence and contributory negligence was 
separate. The verdict as to contributory negligence should not have 
affected the negligence issue. 


We therefore remand this case to the Court of Appeals for further 
remand to Superior Court, Lee County, for a new trial on the issue of 
damages. 


REVERSED AND REMANDED. 
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CARTER v. STANLY COUNTY 
[345 N.C. 491 (1997)] 


JOE CARTER, REBECCA W, CARTER anp CRYSTAL VENTURES CORPORATION, A 
NORTIL CAROLINA CORPORATION V. STANLY COUNTY, A COUNTY IN THE STATE OF NORTH 
CAROLINA, WILLIAM DWIGHT SMITH, CHAIRMAN OF THE STANLY COUNTY 
COMMISSIONERS; DONNIE JOE WHITLEY, PAUL EDWARD BOWERS, SR., THOMAS 
EDWARD UNDERWOOD, MELVIN K. HUNEYCUTT, County Commissioners; THE 
STANLY COUNTY HEALTH DEPARTMENT, JERRY L. BURLESON, J. MICHAEL 
HATLEY, DR. PAUL B. HOUNSHELL, JR., EDWIN (PETE) R. JOHNSON, DONNA 
T. BAUCOM, DR. SAMUEL G. GRIFFIN, DR. LOUIS C. KANDL, DR. SAMUEL E. 
THOMPSON, EDWARD (RUSTY) R. KERR, O. DAVID WILLIAMS, JR., DONNIE 
JOE WHITLEY, MEMBERS OF THE STANLY COUNTY BOARD OF HEALTH; DR. JOSEPH 
BARRY BASS, JR., BENJAMIN WASHINGTON anp MICHAEL GOFORTH 


No. 350A96 
(Filed 10 February 1997) 


Appeal by plaintiffs pursuant to N.C.G.S. § 7A-30(2) of the deci- 
sion of a divided panel of the Court of Appeals, 123 N.C. 235, 472 
S.E.2d 378 (1996), affirming the order granting defendants’ motion for 
summary judgment entered by Stephens (Ronald L.), J., on 20 June 
1995 in Superior Court, Stanly County. Heard in the Supreme Court 
on 10 December 1996. 


Richard M. Warren for plaintiff-appellants. 


Frank B. Aycock, IH; and Parker, Poe, Adams & Bernstein, 
LLP. by Fred T. Lowrance; and Michael W. Taylor for 
defendant-appellees. 


Michael FC Easley, Attorney General, by D. Sigsbee Miiler, 
Assistant Attorney General, amicus curiae. 


North Carolina Association of County Commissioners, by 
Kimberly Martin Grantham, amicus curiae. 


PER CURIAM. 


AFFIRMED. 
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MONK v. COWAN TRANSPORTATION, INC. 
[345 N.C. 492 (1997)] 


EVA MAE MONK, PLaintTIFF v. COWAN TRANSPORTATION, INC., TY PRUITT DIVI- 
SION, AND JAMES ATWOOD McCAIN, DEFENDANTS, AND COWAN TRANSPORTA- 
TION, INC. AND JAMES ATWOOD McCAIN, TuirD-PARTY PLAINTIFFS vy. PAULETTE 
HERMAN CHURCH, ADMINISTRATRIX OF THE ESTATE OF CHARLES KEITH HERMAN, 
THIRD-PARTY DEFENDANT 


No. 120PA96 
(Filed 10 February 1997) 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 121 N.C. App. 588, 468 S.E.2d 
407 (1996), reversing summary judgment entered on 7 November 
1994 by Caldwell, J., at the 17 October 1994 Session of Superior 
Court, Mecklenburg County, and remanding the case for a trial on the 
merits. Heard in the Supreme Court 14 November 1996. 


Pulley, Watson, King & Lischer, PA., by Richard N. Watson, 
Julie Cheek Woodmansee, and Stella A. Boswell, for plaintiff- 
appellee. 


Kennedy Covington Lobdell & Hickman, L.L.P., by F. Fincher 
Jarrell, for defendant-appellants. 


PER CURIAM. 


The Court agrees with the holding of the opinion of the Court of 
Appeals that the judgment of the trial court should be reversed and 
the cause remanded for trial on the merits. However, we specifically 
disavow the language in the Court of Appeals’ opinion holding that no 
genuine issue of material fact exists as to the actual ownership of the 
vehicle. 


AFFIRMED. 
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N.C. BD. OF EXAM. FOR SPEECH PATH. v. N.C. STATE BD. OF EDUC. 
(345 N.C. 493 (1997)] 


NORTH CAROLINA BOARD OF EXAMINERS FOR SPEECH AND LANGUAGE 
PATHOLOGISTS AND AUDIOLOGISTS v. NORTH CAROLINA STATE BOARD OF 
EDUCATION, BOBBY R. ETHERIDGE, SUPERINTENDENT OF PUBLIC INSTRUCTION, 
NORTH CAROLINA DEPARTMENT OF PUBLIC INSTRUCTION, GUILFORD 
COUNTY BOARD OF EDUCATION, DAVIE COUNTY BOARD OF EDUCATION, 
IREDELL COUNTY BOARD OF EDUCATION, MECKLENBURG COUNTY BGARD 
OF EDUCATION, COLUMBUS COUNTY BOARD OF EDUCATION, BURKE 
COUNTY BOARD OF EDUCATION, LAURA SZENASY, JANE IRENE FERREE, 
ELIZABETH TUTTLE CARTER, PATRICIA YODER, KATHY WIANT, AND 
BERNADINE ARMSTRONG 


No. 177A96 
(Filed 10 February 1997) 


Appeal by defendants pursuant to N.C.G.S. § 7A-30(2) from the 
decision of a divided panel of the Court of Appeals, 122 N.C. App. 15, 
468 S.E.2d 826 (1996), reversing an order of summary judgment for 
defendants entered by Cashwell, J., on 30 August 1994 in Superior 
Court, Wake County. On 12 June 1996 this Court allowed defendants’ 
petition for discretionary review of additional issues. Heard in the 
Supreme Court 11 December 1996. 


Randall, Jervis, & Hill, by John C. Randall, for plaintiff- 
appellee. 


Michael F. Easley, Attorney General, by Thomas J. Ziko, Special 
Deputy Attorney General, and Barbara A. Shaw, Assistant 
Attorney General, for defendant-appellants. 


Kilpatrick & Cody, by Neil I. Levy, for the American Speeck- 
Language-Hearing Association, amicus curiae. 


PER CURIAM. 


Chief Justice Mitchell and Justices Frye, Whichard, and Lake 
voted to affirm the decision of the Court of Appeals for the reasons 
stated in the majority opinion by Smith, J. Justices Webb, Parker, and 
Orr voted to reverse the decision of the Court of Appeals for the rea- 
sons stated in the dissenting opinion by Greene, J. Accordingly, the 
decision of the Court of Appeals is affirmed. 


We hold that defendants’ petition for discretionary review of 
additional issues was improvidently allowed. 


AFFIRMED IN PART; DISCRETIONARY REVIEW IMPROVI- 
DENTLY ALLOWED IN PART. 
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SALAAM v. N.C. DEPT. OF TRANSPORTATION 
(345 N.C. 494 (1997)] 


KENZIE SALAAM v. NORTH CAROLINA DEPARTMENT OF TRANSPORTATION 


No. 183PA96 
(Filed 10 February 1997) 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 


mous decision of the Court of Appeals, 122 N.C. App. 83, 468 S.E.2d 


536 


(1996), reversing and remanding an opinion and award of the 


Industrial Commission, filed 3 November 1994, which denied addi- 
tional compensation based on a change of condition. Heard in the 
Supreme Court 11 December 1996. 


Law Offices of Kathleen G. Sumner, by Kathleen G. Sumner; 
and Elizabeth F. Kuniholm for plaintiff-appellee. 


Michael F. Easley, Attorney General, by Elisha H. Bunting, Jr, 
Special Deputy Attorney General, for the State. 


Teague, Campbell, Dennis & Gorham, L.L.P,, by Linda Stephens 
and Gregory M. Willis, on behalf of North Carolina Association 
of Defense Attorneys, amicus curiae. 


Brooks, Stevens & Pope, PA., by Daniel C. Pope, Jr, and 
Patricia Wilson Medynski, on behalf of Alexsis Risk 
Management Services, Inc., and GAB Robins of North America, 
Inc., amici curiae. 


Young Moore and Henderson PA., by B.T. Henderson II, 
J. Aldean Webster III, and J.D. Prather, on behalf of National 
Association of Independent Insurers, amicus curiae. 


Kathleen Shannon Glancy, Chair, NCATL Worker's Comp. 
Committee; Robin E. Hudson, Chair, NCATL Workers’ Rights 
Section, Elizabeth F. Kuniholm, NCATL Vice-President; and 
Pulley, Watson, King & Lischer, by Tracy K. Lischer, on behalf 
of North Carolina Academy of Trial Lawyers and North 
Carolina Association of Women Attorneys, amici curiae. 


PER CURIAM. 


DISCRETIONARY REVIEW IMPROVIDENTLY ALLOWED. 
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N.C. STATE BAR v. HUDSON 
[345 N.C. 495 (1997)] 


NORTH CAROLINA STATE BAR, PETITIONER Vv. HON. ORLANDO F. HUDSON, 
RESPONDENT, AND CLARENCE C. MALONE, JR., RESPONDENT 


No. 223PA96 
(Filed 10 February 1997) 


On discretionary review pursuant to N.C.G.S. § 7A-31 of an order 
entered 1 May 1996 in the Court of Appeals reversing an order 
entered by Hudson, J., on 16 April 1996, nunc pro tunc 9 April 1996, 
in Superior Court, Durham County; remanding the case to the trial 
court for entry of an order dismissing respondent Clarence C. 
Malone, Jr.’s petition for judicial review filed in that court; and vacat- 
ing an order entered 20 March 1996 staying enforcement of the order 
of the North Carolina State Bar Disciplinary Hearing Commission 
suspending respondent Malone’s law license. Heard in the Supreme 
Court 13 December 1996. 


Carolin D. Bakewell and Deanna Brocker for petitioner- 
appellee. 


Loflin and Loflin, by Thomas FL Loflin II; and Michaux and 
Michaux, P.A., by Eric C. Michaux, for respondent-appellant. 


PER CURIAM. 
DISCRETIONARY REVIEW IMPROVIDENTLY ALLOWED. 


Justice WHICHARD did not participate in the consideration or 
decision of this case. 
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STATE v. DAVIDSON 
[345 N.C. 496 (1997)] 


STATE OF NORTH CAROLINA v. ROY LEE DAVIDSON 


No. 369A96 
(Filed 10 February 1997) 


Appeal by the State pursuant to N.C.G.S. § 7A-30(2) from the 
decision of a divided panel of the Court of Appeals, 123 N.C. App. 326, 
473 S.E.2d 389 (1996), reversing the conviction of the defendant of 
second-degree murder, which conviction occurred on 7 June 1995 in 
Superior Court, Iredell County. Heard in the Supreme Court 11 
December 1996. 


Michael F. Easley, Attorney General, by Melissa Taylor, 
Associate Attorney General, for the State-appellant. 


Lassiter & Lassiter, PA., by T. Michael Lassiter, Jr. for 
defendant-appellee. 
PER CURIAM. 


Reversed for the reasons stated in the dissenting opinion of 
Judge Eagles. Remanded to the Court of Appeals for further remand 
to Superior Court, Iredell County, for the reinstatement of the judg- 
ment entered upon the defendant’s conviction. 


REVERSED AND REMANDED. 
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STATE OF NORTH CAROLINA v. THOMAS M. LARRY 


No. 189A95 
(Filed 7 March 1997) 


1. Jury § 146 (NCI4th)— capital murder—jury selection— 
instruction—no error 
There was no prejudicial error during jury selection for a 
capital first-degree murder prosecution where the court 
instructed prospective jurors that “[i]f the jury finds beyond a 
reasonable doubt the existence of all facts necessary to impose 
the death penalty, the law of North Carolina requires that the 
juror vote to recommend that the defendant be sentenced to 
death.” The judge emphasized to the jury that the instruction con- 
tained general information about the proceedings, explained that 
he would give full instructions after the presentation of the evi- 
dence, and full and proper instructions were given at the sen- 
tencing proceeding. 


Am Jur 2d, Criminal Law § 628; Homicide § 510. 


2. Jury § 119 (NCI4th)— capital murder—jJury selection— 
defense questions excluded—no error 
The defendant in a capital first-degree murder prosecution 
did not show an abuse of discretion or prejudice where the court 
sustained the State’s objections to two of defendant's questions 
during jury selection. Defendant was allowed to ask other ques- 
tions to achieve the same inquiry sought by both questions and 
no juror was accepted to whom defendant had legal objections 
upon any ground. 


Am Jur 2d, Criminal Law § 913; Jury § 210. 


3. Jury § 112 (NCI4th)— capital murder—jury selection— 
motion for individual voir dire—victim a police officer— 
relevant—denial of motion not error 

The trial court did not err during jury selection for a capital 
first-degree murder prosecution by denying defendant’s motion 
for individual votr dire of prospective jurors or by denying 
defendant’s motion to disqualify the venire where both motions 
were based on defendant’s contention that the fact that the vic- 
tim was a police officer was not relevant. The court did not err 
by allowing the State to present evidence that the victim was a 
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police officer, there was no need for individual voir dire to pre- 
vent prospective jurors from learning that fact, and there was no 
error in not disqualifying the jury because they heard some of the 
prospective jurors volunteer that they knew this case involved 
the killing of an officer. 


Am Jur 2d, Evidence § 328; Jury § 198. 


. Criminal Law § 363 (NCI4th Rev. )— murder of police offi- 


cer—uniformed police officers in courtroom—motion to 
exclude denied—no abuse of discretion 


The trial court did not abuse its discretion in a capital first- 
degree murder prosecution for the killing of an off-duty police 
officer by denying defendant’s motion to exclude uniformed 
police officers from the courtroom because they would improp- 
erly influence the jury. The court stated in denying the motion 
that it would consider the motion further if there was any- 
thing that went beyond an occasional appearance on an indi- 
vidual basis by a uniformed officer who might be a witness or a 
spectator. 


Am Jur 2d, Trial § 254. 


. Homicide § 257 (NCI 4th)— capital murder—premeditation 


and deliberation—sufficiency of evidence 


There was sufficient evidence of premeditation and delibera- 
tion in a capital first-degree murder prosecution where defend- 
ant’s conduct before and after the killing supports a finding that 
the scuffle with the victim did not overcome defendant’s faculties 
and reason. Defendant carried a loaded gun into a Food Lion and 
used it to accomplish a robbery; a witness testified that she saw 
defendant point the gun at the victim and say, “If you move, 
you're dead”; a Food Lion cashier who witnessed the incident 
heard the robber say, “Don’t move or [1] kill you”; and several wit- 
nesses testified that defendant fired two or more shots with a 
pause in between. 


Am Jur 2d, Homicide §§ 46, 52, 228, 439, 472. 


Jury instructions as to presumption of deliberation 
and premeditation. 96 ALR2d 1435. 


Modern status of the rules requiring malice afore- 
thought, deliberation, or premeditation as elements of 
murder in the first degree. 18 ALR4th 961. 
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Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that mur- 
der was committed to avoid arrest or prosecution, to effect 
escape from custody, to hinder governmental function or 
enforcement of law, and the like—post-Gregg cases. 64 
ALR4th 755. 


.Criminal Law § 914 (NCI4th Rev.)— capital murder— 
instructions—unanimity on theory of murder—no plain 
error 


There was no plain error in a capital first-degree murder 
prosecution where defendant contended that the instructions 
given by the court did not require the jury to be unanimous on the 
theory of first-degree murder it used to support its verdict. A sim- 
ilar argument was overruled in State v. Alford, 339 N.C. 562, the 
record of which included a verdict sheet similar to the one in this 
case, aS well as a polling of the jurors. The jury here received 
proper instructions and there is no risk that the jury was not 
unanimous as to either theory upon which it based its finding of 
guilty of first-degree murder. 


Am Jur 2d, Criminal Law §§ 675, 918; Homicide § 511; 
Trial §§ 838, 1437. 


. Homicide § 552 (NCI4th)— capital murder—instruction on 
second-degree murder refused—no error 

The trial court did not err in a capital prosecution for first- 
degree murder by not instructing the jury on the lesser included 
offense of second-degree murder. Although defendant contends 
that it is unconstitutional to require him to negate premeditation 
and deliberation in order to be entitled to an instruction on sec- 
ond-degree murder, the State has the burden of proving the ele- 
ments of first-degree murder beyond a reasonable doubt. Due 
process requires that a lesser included offense instruction be 
given only when the evidence warrants such an instruction. 


Am Jur 2d, Homicide §§ 496, 511, 530, 533, 544.5; Trial 
§§ 1427, 1430. 


Modern status of law regarding cure of error in 
instruction as to one offense by conviction of higher or 
lesser offense. 15 ALR4th 118. 
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Homicide §§ 552, 558 (NCI4th)— capital murder—instruc- 
tion on second-degree murder and manslaughter—carrying 
gun to robbery—refusal to give instruction—no error 


The evidence in a capital prosecution for first-degree murder 
did not support an instruction on the lesser included offenses of 
second-degree murder and manslaughter; the uncontradicted evi- 
dence that defendant carried a loaded gun to commit a robbery 
and threatened to kill the victim if the victim moved is sufficient 
positive evidence of premeditation and deliberation. | 


Am Jur 2d, Homicide §§ 496, 511, 530, 533, 544.5; Trial 
§§ 1427, 1430. 


Modern status of law regarding cure of error in instruc- 
tion as to one offense by conviction of higher or lesser 
offense. 15 ALR4th 118. 


. Homicide § 588 (NCI4th)— capital murder—imperfect self- 


defense—instruction refused—no error 

The trial court did not err in a capital prosecution for first- 
degree murder by not instructing the jury on imperfect self- 
defense where there was positive, uncontradicted evidence that 


defendant formed an intent to kill with malice and after premed- 


10. 


itation and deliberation. Defendant did not act without murder- 
ous intent. 


Am Jur 2d, Homicide §§ 249, 519. 


Modern status and rules as to burden and quantum of 
proof to show self-defense. 43 ALR3d 221. 


Accused’s right in homicide case to have jury instructed 
as to both unintentional shooting and self-defense. 15 
ALR4th 983. 


Evidence and Witnesses § 82 (NCI4th)— capital murder— 
victim’s status as police officer—relevant 


The trial court did not err in a first-degree murder prosecu- 
tion by allowing the State to present evidence that the decedent 
was a police officer. Although defendant contends that this evi- 
dence was not relevant and that the danger of prejudice out- 
weighed the probative value, the victim's status as a police officer 
led him to pursue defendant, which led to defendant shooting 
him. The actions of an officer who arrived at the scene of the 
crime shortly after the shooting and the identity of the victim as 


11. 
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a police officer are clearly circumstances which throw light upon 
the crime. Other witnesses’ references to the victim as “Officer 
Buitrago” simply incorporated the title “Officer.” 


Am Jur 2d, Criminal Law § 378; Evidence § 328. 


Sympathy to accused as appropriate factor in jury con- 
sideration. 72 ALR3d 842. 


Criminal Law § 1366 (NCI4th Rev. )— capital sentencing— 
killing during course of robbery—theory of conviction-—no 
error in submitting 


The trial court did not err during a capital sentencing pro- 
ceeding by submitting the aggravating circumstance that the 
killing was committed during the course of an armed robbery 
where defendant argued that the conviction based on premedita- 
tion and deliberation was infirm, so that the only theory of con- 
viction was the felony murder rule and the court erred by sub- 
mitting the underlying felony as an aggravating circumstance. 
However, the trial court did not err in relation to the conviction 
based on premeditation and deliberation and the trial court prop- 
erly submitted the circumstance. N.C.G.S. § 15A-2000(e)(5). 


Am Jur 2d, Homicide §§ 43, 46, 554. 


Sufficiency of evidence, for purpose of death penalty, 
to establish statutory aggravating circumstance that mur- 
der was committed to avoid arrest or prosecution, to effect 
escape from custody, to hinder governmental function or 
enforcement of law, and the like—post-Gregg cases. 64 
ALR4th 755. 


Sufficiency of evidence, for death penalty purposes, to 
establish statutory aggravating circumstance that murder 
was committed in course of committing, attempting, or 
fleeing from other offense, and the like—post Gregg cases. 
67 ALR4th 887. 


Criminal Law §§ 1381, 694 (NCI4th Rev.)— capital sen- 
tencing—victim an off-duty police officer—mitigating cir- 
cumstance that victim a voluntary participant in crime— 
not submitted 

The trial court did not commit plain error in a capital sen- 
tencing proceeding by failing to submit the statutory mitigating 
circumstance that the victim was a voluntary participant in 
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defendant’s homicidal conduct or consented to the homicidal act 
where the victim was an off duty police officer who pursued 
defendant after a robbery. The evidence did not support the sub- 
mission of the N.C.G.S. § 15A-2000(f)(3) mitigating circumstance 
in that the victim had nothing to do with the armed robbery and 
merely attempted to apprehend defendant when defendant fled. 
Furthermore, the court submitted a nonstatutory mitigating cir- 
cumstance of whether the shot was fired as a result of a struggle 
between defendant and the victim and whether that had mitigat- 
ing value. 


Am Jur 2d, Criminal Law §§ 598, 599, 628; Homicide 


13. 


14. 


§ 554; Trial § 1760. 


Evidence and Witnesses § 2877 (NCI]4th)— capital sen- 
tencing—cross-examination of defendant 


Defendant was not prejudiced in a capital sentencing hearing 
by the prosecutor's cross-examination of him where defendant 
argued that the total effect of the prosecutor’s questions about 
defendant's reliance on counsel, his plea to a prior crime, and a 
suggestion that defendant testified because his counsel told him 
that was the only way to save his life violated his constitutional 
rights to counsel and to enter a plea of guilty to the prior crime 
while maintaining his innocence. Defendant did not request a jury 
instruction on these rights, concedes that the prosecutor is 
allowed to impeach by evidence of prior crimes, and the court 
sustained defendant’s objections to improper questions or com- 
ments by the prosecutor. 


Am Jur 2d, Criminal Law § 985. 


Modern status of rules and standards in state courts as 
to adequate representation of client. 2 ALR4th 27. 


Adequacy of defense counsel’s representation of crimi- 
nal client regarding prior conviction. 14 ALR4th 227. 


Criminal Law §8§ 433, 475 (NCI4th Rev. )— capital sentenc- 
ing—prosecutors’ argument—defendant’s failure to testify 
at guilt phase—failure to plead guilty 


References in the prosecutor's closing argument in a capital 
sentencing proceeding to defendant’s failure to testify or to his 
election to plead not guilty were harmless beyond a reasonable 
doubt. The prosecutor's single reference to defendant’s failure to 


15. 
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testify at the guilt-innocence proceeding could not have con- 
tributed to the imposition of the death penalty because the refer- 
ence was made during the sentencing proceeding in which 
defendant testified; the jury had already found defendant. guilty 
and there is no danger that the reference caused the jury to pre- 
sume defendant’s guilt or to regard his silence as indicative of 
guilt. The single reference to defendant’s failure to plead guilty 
was made during an argument that the jury should not find the 
existence of the nonstatutory mitigating circumstance that de- 
fendant had acknowledged wrongdoing and the prosecutor of- 
fered other reasons for not finding this circumstance. While there 
may be a possibility that the reference could have persuaded one 
or more jurors not to find the existence of this mitigating cir- 
cumstance, the weighing process was not compromised. 


Am Jur 2d, Appellate Review § 763; Criminal Law § 705; 
Trial § 577. 


Violation of federal constitutional rule (Griffin v. 
California) prohibiting adverse comment by prosecutor or 
court upon accused’s failure to testify, as constituting 
reversible or harmless error. 24 ALR3d 1093. 


Criminal Law §§ 464 (NCI4th Rev. )— capital sentencing— 
prosecutor’s argument—possibility of parole—death as 
deterrent 


Any error in a capital sentencing hearing was harmless 
beyond a reasonable doubt where defendant contended that the 
prosecutor improperly urged the jury to consider the possibility 
of parole in its sentencing deliberations in three sections of his 
argument. The court sustained defendant’s objections to the first 
statement, and the defendant failed to object to the second and 
third. These arguments focused on the importance of the jury’s 
duty and suggested that the death penalty would specifically 
deter defendant from committing future crimes, both permissible 
lines of argument. 


Am Jur 2d, Criminal Law § 628; Trial §§ 566, 575, 576. 


Prejudicial effect of statement of prosecutor as to pos- 
sibility of pardon or parole. 16 ALR3d 1137. 


Propriety, under Federal Constitution, of evidence or 
argument concerning deterrent effect of death penalty. 78 
ALR Fed. 558. 
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Criminal Law § 458 (NCI4th Rev.)— capital sentencing— 
prosecutor’s argument—characterizations of mitigating 
circumstances 


The prosecutor’s argument in a capital sentencing hearing 
was not improper where defendant argued that the prosecutor 
misrepresented the nature of mitigation by characterizing mitiga- 
tion as credit for defendant or an excuse for his crime. 
Prosecutors may legitimately attempt to deprecate or belittle the 
significance of mitigating circumstances, and the trial court cor- 
rectly instructed the jury on mitigation. 


Am Jur 2d, Criminal Law § 598; Homicide §§ 463, 464; 
Trial § 572. 


Criminal Law § 444 (NCHI4th Rev. )— capital sentencing— 
prosecutor’s argument—defendant’s character 


The prosecutor's arguments about defendant’s character in a 
capital sentencing hearing were not improper; the character of a 
defendant is an appropriate consideration during sentencing and 
several of defendant’s nonstatutory mitigating circumstances 
placed his character at issue. 


Am Jur 2d, Criminal Law § 598; Homicide §§ 298, 463; 
Trial § 682. 


Criminal Law § 454 (NCI4th Rev.)— capital sentencing— 
prosecutor’s argument—victim a police officer—a martyr 
to the cause of good 

The prosecutor’s argument in a capital sentencing hearing did 
not render the trial fundamentally unfair where the defendant 
contended that the prosecutor’s argument that the victim, a 
police officer, was a martyr to the cause of good was improperly 
designed to appeal to the jury’s sympathy for the victim. 


Am Jur 2d, Criminal Law § 291; Trial §§ 572, 649, 666. 


Sympathy to accused as appropriate factor in jury con- 
sideration. 72 ALR3d 842. 


Criminal Law § 449 (NCI4th Rev.)— capital sentencing— 
prosecutor’s argument—judgment of prosecutor 


The prosecutor in a capital sentencing hearing did not 
improperly ask the jury to rely on the judgment of the prosecutor. 


20. 
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Am Jur 2d, Criminal Law § 291; Homicide § 463; Trial 
§§ 499, 572. 


Propriety and prejudicial effect of prosecutor’s argu- 
ment to jury indicating his belief or knowledge as to guilt 
of accused—modern state cases. 88 ALR3d 449. 


Criminal Law § 467 (NCI4th Rev.)— capital sentencing— 
prosecutor’s argument—presumptions from the evidence 


Statements by the prosecutor in a capital sentencing hearing 
which defendant contended were outside the evidence were 
based on reasonable inferences from the evidence presented and 
were within the wide latitude allowed to counsel during jury 
arguments in the sentencing proceeding. 


Am Jur 2d, Criminal Law § 940; Homicide § 560. 


Propriety and prejudicial effect of prosecuting attor- 
ney’s arguing new matter or points in his closing summa- 
tion in criminal case. 26 ALR3d 1409. 


Criminal Law § 1366 (NCI4th Rev.)— capital sentenc- 
ing—prior robbery convictions—separate aggravating 
circumstances 


The trial court did not err in a capital sentencing hearing 
by submitting each of defendant’s four prior robbery convic- 
tions aS separate aggravating circumstances under N.C.G.S. 
§ 15A-2000(e)(8). The State presented distinct evidence that 
defendant had been convicted for committing one common law 
robbery and three separate armed robberies. Although defendant 
argues that the prior robbery convictions should have been sub- 
mitted under one aggravating circumstance, this would not have 
altered the evidence in aggravation received and considered by 
the jury, and weighing aggravators and mitigators is not a process 
of mathematical computation. 


Am Jur 2d, Criminal Law §8§ 572, 598, 599; Homicide 
§ 554. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that 
defendant was previously convicted of or committed other 
violent offense, had history of violent conduct, posed con- 
tinuing threat to society, and the like—post-Gregg cases. 
65 ALR4th 838. 
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Criminal Law § 690 (NCI4th Rev.)— capital sentencing— 
nonstatutory mitigating circumstances—peremptory 
instruction different from statutory circumstances 


The trial court did not err in a capital sentencing hearing by 
refusing to give a peremptory instruction for nonstatutory miti- 
gating circumstances that was similar to that for statutory miti- 
gating circumstances. Although defendant argues that there is no 
constitutionally valid basis for treating nonstatutory mitigating 
circumstances differently than statutory ones and states that the 
jury should be required to give some weight to both, the 
Constitution does not require a State to ascribe any specific 
weight to particular circumstances. The rule in North Carolina 
does not prevent the sentencing jury from considering or from 
giving effect to any mitigating evidence in recommending a 
sentence. 


Am Jur 2d, Criminal Law §§ 598, 599; Trial §§ 841, 1760. 


Criminal Law § 1402 (NCI4th Rev.)— death sentence— 
proportionate 


A death penalty for a first-degree murder was proportionate 
where the record supported the five aggravating circumstances 
found by the jury; the jury’s failure to find certain mitigating cir- 
cumstances was a rational result from the evidence; and there is 
no indication that the sentence of death was imposed under the 
influence of passion, prejudice, or any other arbitrary considera- 
tion. This case is distinguishable from each of those cases in 
which the North Carolina Supreme Court has found the death 
penalty disproportionate. Defendant was convicted under the 
theory of premeditation and deliberation as well as under the 
felony murder rule; the finding of premeditation and deliberation 
indicates a more cold-blooded and calculated crime. The jury’s 
finding of the four prior conviction of a violent felony aggravating 
circumstances is also significant; none of the cases in which 
the death sentence was disproportionate have included this 
aggravating circumstance. This case is more similar to cases in 
which the death penalty was found proportionate than to those 
in which the sentence was found disproportionate or those in 
which juries have consistently returned recommendations of life 
imprisonment. 


Am Jur 2d, Criminal Law § 628; Homicide § 556. 
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Appeal as of right pursuant to N.C.G.S,. § 7A-27(a) from a judg- 
ment imposing a sentence of death entered by DeRamus, J., on 28 
April 1995 in Superior Court, Forsyth County, upon a jury verdict of 
guilty of first-degree murder. Defendant’s motion to bypass the 
Court of Appeals on an additional conviction of robbery with a 
firearm was allowed 4 April 1996. Heard in the Supreme Court 14 
October 1996. 


Michael F. Easley, Attorney General, by William B. Crumpler, 
Assistant Attorney General, for the State. 


Malcolm Ray Hunter, Jr, Appellate Defender, by Mark D. 
Montgomery, Assistant Appellate Defender, for defendant- 
appetiant. 


ORR, Justice. 


Defendant was found guilty of robbery with a firearm and of the 
first-degree murder of Robert Buitrago on the basis of malice, pre- 
meditation, and deliberation and under the felony murder rule. 'The 
evidence at trial tended to show that on 15 January 1994, at approxi- 
mately 9:30 p.m., defendant robbed a Food Lion grocery store in 
Winston-Salem. Cynthia Pennell, a Food Lion employee who had 
access to the safe, saw defendant standing in the front part of the 
store and asked if she could help him. He said that she could open the 
safe for him and that if she did not, she was a dead woman. He 
pointed a small black revolver at her. Pennell went to the safe and 
opened it. Defendant took at least $1,700 from the safe and put it ina 
box. He put the box under his arm and went outside. Throughout the 
robbery, he pointed the gun at others in the store, telling them not to 
move. 


The murder victim, Robert Buitrago, an off-duty police officer, 
was a customer waiting in line at a register when the robbery 
occurred. One witness, Chastity Adams, saw defendant point the gun 
at Buitrago and say, “If you move, you're dead.” The cashier for 
Buitrago’s line had her back to defendant but heard him say, “Don't 
move or [ll kill you.” Defendant ran from the store, and Buitrago 
chased him. When Buitrago caught up with defendant outside the 
store, near the front doors, a struggle ensued, and defendant fatally 
shot Buitrago with the handgun. Some witnesses said there was one 
shot, and some said there were two or more shots. Buitrago died 
from a single gunshot wound to the chest. Defendant fled on foot. 


508 IN THE SUPREME COURT 


STATE v. LARRY 
[345 N.C. 497 (1997)] 


After witnesses identified defendant as the perpetrator, police 
obtained arrest warrants and subsequently found defendant hiding in 
a residence in Winston-Salem. Patrick Huey of the Forsyth County 
Sheriff’s Department testified that he overheard defendant making a 
statement during a phone conversation from the Forsyth County jail, 
after his arrest. Huey testified that defendant told the person on the 
other end that “when they were brought in that they would be kept 
separate inside the jail and for them not to tell them anything, that he 
wasn't going to, and that they would not find the weapon; that he was 
the only one [who] knew where it was.” 


At the sentencing proceeding, the State presented evidence that 
defendant previously had been convicted once for common law rob- 
bery and three times for armed robbery. The jury found as four sepa- 
rate aggravating circumstances that defendant previously had been 
convicted of a violent felony. The jury also found as an aggravating 
circumstance that the murder was committed while defendant was 
engaged in the commission of a robbery. The jury found the statutory 
mitigating circumstances that the murder was committed while 
defendant was mentally or emotionally disturbed and that defend- 
ant’s capacity to appreciate the criminality of his conduct or to con- 
form his conduct to the requirements of the law was impaired. The 
jury also found five nonstatutory mitigating circumstances as well as 
the catchall mitigating circumstance. However, the jury recom- 
mended a sentence of death. The court sentenced defendant to death 
for the first-degree murder conviction and to a consecutive term of 
forty years’ imprisonment for the armed robbery conviction. 
Defendant appealed to this Court and brings forth the following 
assignments of error for our review. 


JURY SELECTION AND PRETRIAL 
I. 


[1] Defendant contends that the trial court committed prejudicial 
error during its preselection instruction to the jury. We disagree. Over 
defendant's objection, the court instructed prospective jurors that 
“liljf the jury finds beyond a reasonable doubt the existence of all 
facts necessary to impose the death penalty, the law of North 
Carolina requires that the juror vote to recommend that the defend- 
ant be sentenced to death.” Defendant argues that this instruction 
improperly ignored the highly subjective nature of the capital sen- 
tencing process. However, we cannot find that defendant could have 
been prejudiced by the instruction. The judge emphasized to the jury 
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that the instruction contained general information about the pro- 
ceedings, and he explained that after the presentation of evidence, 
the court would give the jury the full instructions that were relevant. 
A review of the transcript reveals that the court gave full and proper 
instructions at the sentencing proceeding. This assignment of error is 
overruled. 


If. 


{2] Defendant next contends that the trial court erred in sustaining 
the State’s objection to two questions posed by defendant during jury 
selection. We disagree. 


“The primary goal of the jury selection process is to ensure 
selection of a jury comprised only of persons who will render a 
fair and impartial verdict.” State v. Locklear, 331 N.C. 239, 247, 
415 S.E.2d 726, 731 (1992). Pursuant to N.C.G.S. § 15A-1214(c), 
counsel may question prospective jurors concerning their fit- 
ness or competency to serve as jurors to determine whether 
there is a basis to challenge for cause or whether to exercise a 
peremptory challenge. N.C.G.S. § 15A-1214(c) (1988). The trial 
judge has broad discretion to regulate jury voir dire. State v. Lee, 
335 N.C. 244, 268, 439 S.E.2d 547, 559, cert. dented, —- U.S. ——, 
130 L. Ed. 2d 162 (1994). “In order for a defendant to show 
reversible error in the trial court’s regulation of jury selection, a 
defendant must show that the court abused its discretion and 
that he was prejudiced thereby.” /d. The right to an adequate voir 
dire to identify unqualified jurors does not give rise to a consti- 
tutional violation unless the trial court’s exercise of discretion in 
preventing a defendant from pursuing a relevant line of question- 
ing renders the trial fundamentally unfair. Morgan v. Illinois, 504 
U.S. 719, 730 n.5, 119 L. Ed. 2d 492, 503 n.5 (1992); Mu’Min v. 
Virginia, 500 U.S. 415, 425-26, 114 L. Ed. 2d 493, 506 (1991). 


State v. Fullwood, 343 N.C. 725, 732-33, 472 5.E.2d 883, 886-87 (1996). 
The trial court may refuse to allow the defense to ask questions that 
are overly broad, incomplete, or hypothetical, or questions that 
attempt to “stake-out” a potential juror and cause him to pledge him- 
self to a decision in advance of the evidence to be presented. See, e.g., 
State v. Davis, 340 N.C. 1, 23, 455 S.E.2d 627, 638, cert. denved, —— 
U.S. —-, 133 L. Ed. 2d 83 (1995); State v. Jones, 339 N.C. 114, 134, 451 
S.E.2d 826, 835 (1994), cert. denied, —- U.S. —, 132 L. Ed. 2d 873 
(1995). 
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Defendant fails to show an abuse of discretion or prejudice. He 
does not argue that any juror was accepted to whom he had legal 
objections upon any ground. Defendant was allowed to ask other 
questions to achieve the same inquiry sought by both of the questions 
to which the court sustained the State’s objection. See State v. 
Bishop, 343 N.C. 518, 534-35, 472 $.E.2d 842, 850 (1996), cert. denied, 
— U.S. —, —— L. Ed. 2d —-, 65 U.S.L.W. 3506 (1997). The first ques- 
tion occurred during the defense counsel's voir dire of prospective 
juror Robertson: 


Q. ....Ifthe defendant chose not to testify in this matter, would 
you hold it against him? 


A. No, I would not. 


Q. Would you think he were more likely guilty if he didn’t take 
the witness stand? 


MR. SAUNDERS: Objection. 
THE COURT: Sustained. 


@. If he didn’t take the witness stand, would you not afford him 
the presumption of innocence? 


A. No, I would not. 
. No, you wouldn't give him the presumption? 


. I mean yes, I would. 


O ~F © 


. You wouldn’t hold it against him. 
A. Right. 


Defendant was clearly allowed to elicit the information sought from 
prospective juror Robertson. The second question at issue occurred 
during the defense counsel’s voir dire of prospective juror Howard: 


Q. ....If [defendant is] convicted of first degree murder, do you 
agree that—you agree that all first degree murders do not neces- 
sarily deserve the death penalty? 


A. Yes. 


@. Would it be fair to say you would not automatically vote for 
the death penalty if the defendant were convicted of first degree 
murder? 
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A. That’s correct. 


Q. You heard the prosecutor outline what they contend that the 
facts cover; that at the end of first phase of the case, if the 
defendant is found guilty of going in the Food Lion and robbing 
and leaving and, while leaving, shooting and killing a man and 
you found him guilty, would you think that the death penalty was 
the appropriate punishment? 


Mr. SAUNDERS: Objection. 
THE CouRT: Sustained. 


Q. Would you automatically vote for the death penalty under that 
set of facts? 


Mr. SAUNDERS: Objection. 


@. Would you be willing to listen to other evidence after you 
found the defendant guilty of punishment [sic]? 


A. Yes. 


Q. Would you [be] able to consider evidence offered, mitigating 
evidence offered for the defendant? 


A. Yes. 


@. You understand mitigation tends to make life sentence more 
appropriate? 


A. Yes. 


Again, defendant was clearly allowed to elicit the information 
sought from prospective juror Howard. This assignment of error 
is overruled. 


Hil. 


[3] Defendant next contends that the trial court erred in denying 
defendant’s motion for individual voir dire of prospective jurors. 
Individual voir dire of prospective jurors in capital cases is 
addressed by N.C.G.S. § 15A-1214(j), which provides: “In capital 
cases the trial judge for good cause shown may direct that Jurors be 
selected one at a time, in which case each juror must first be passed 
by the State. These jurors may be sequestered before and after selec- 
tion.” The trial court’s decision to deny individual voir dire of 
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prospective jurors will not be disturbed absent a showing of an abuse 
of discretion. E.g., State v. Short, 322 N.C. 783, 788, 370 S.E.2d 351, 
354 (1988). 


Defendant’s argument is based on his contention in Issue X that 
the fact that Buitrago was a police officer was not relevant and was 
inadmissible. Defendant argues that he was entitled to question 
prospective jurors who already knew that Buitrago was a police offi- 
cer without communicating that information to other prospective 
jurors. We hold in Issue X that the court did not err in allowing the 
State to present evidence that the victim was a police officer. 
Therefore, there was no need for individual voir dire to prevent 
prospective jurors from learning that information. This assignment of 
error is overruled. 


IV. 


Defendant also contends that the trial court erred in denying 
defendant’s motion to disqualify the jury venire because the venire 
heard some of the prospective jurors volunteer that they knew this 
case involved the killing of a police officer. Because we hold in Issue 
X that this information was admissible, this assignment of error is 
without merit. 


V. 


[4] Defendant next contends that the trial court erred in denying 
defendant’s motion to exclude uniformed police officers from the 
courtroom because they would improperly influence the jury. We dis- 
agree. In denying the motion, the court stated: 


The motion is denied but without prejudice as to first 
consideration, Mr. Clary. The Court’s not going to prohibit a uni- 
formed officer from coming. But if there is some kind of con- 
certed demonstration or show of force or something like that, 
otherwise something that would go beyond just an occasional 
appearance on an individual basis by [a] uniformed officer who 
may be a witness or who may be a spectator. Without anything 
more than that, the Court’s going to allow that. Not prohibit that. 
But we'll consider the motion further, if necessary. At this point, 
the Court’s going to deny it. 


After reviewing the transcript, we conclude that the court did not 
abuse its discretion in making this ruling. This assignment of error is 
overruled. 
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GUILT-INNOCENCE PROCEEDING 
VI. 


[5] Defendant contends that the trial court erred in denying defend- 
ant’s motion to dismiss because there was insufficient evidence from 
which the jury could reasonably conclude that defendant formed an 
intent to kill after premeditation and deliberation. We disagree. 


When considering a motion to dismiss for insufficiency of the 
evidence, the trial court must determine whether there is sub- 
stantial evidence of each element of the offense charged and of 
the defendant being the perpetrator of the offense. The evidence 
must be considered in the light most favorable to the State, and 
the State is entitled to every reasonable inference to be drawn 
from the evidence. First-degree murder is the unlawful killing of 
another human being with malice, premeditation, and delibera- 
tion. “Premeditation means that the act was thought out before- 
hand for some length of time, however short; but no particular 
amount of time is necessary for the mental process of premedita- 
tion.” State v. Gladden, 315 N.C. 398, 4380, 340 S.E.2d 673, 693, 
cert. denied, 479 U.S. 871, 93 L. Ed. 2d 166 (1986). Deliberation is 
an intent to kill carried out in a “cool state of blood” without the 
influence of a violent passion or a sufficient legal provocation. 


State v. Harden, 344 N.C. 542, 554, 476 S.E.2d 658, 663 (1996) (cita- 
tions omitted). 


Defendant argues that State v. Misenheimer, 304 N.C. 108, 282 
S.E.2d 791 (1981), requires that the evidence must support a finding 
that he deliberated the specific intent to kill before the struggle with 
the victim began. However, in State v. Harden, we refuted this argu- 
ment. “Deliberation may occur during a scuffle or a quarrel between 
the defendant and the victim if the emotions produced by the scuffle 
or quarrel have not overcome the defendant’s faculties and reason.” 
State v. Harden, 344 N.C. at 555, 476 S.E.2d at 664. 


The evidence in this case, viewed in the light most favorable to 
the State, was sufficient to support a finding that defendant premed- 
itated and deliberated the killing. Defendant’s conduct before and 
after the killing supports a finding that the scuffle with the victim did 
not overcome defendant’s faculties and reason. “Premeditation and 
deliberation are usually proved by circumstantial evidence because 
they are mental processes that ordinarily are not readily susceptible 
to proof by direct evidence. On many occasions, this Court has enu- 
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merated some of the circumstances which tend to support a proper 
inference of premeditation and deliberation.” State v. Ginyard, 334 
N.C. 155, 158, 431 S.E.2d 11, 13 (1993) (citation omitted). Several such 
circumstances are applicable in this case. 


First, the fact that defendant carried a loaded gun into the Food 
Lion and used it to accomplish the robbery supports an inference that 
he anticipated the need to use deadly force in a possible confronta- 
tion. See State v. Bell, 338 N.C. 363, 389, 450 S.E.2d 710, 724 (1994), 
cert. denied, —— U.S. —, 132 L. Ed. 2d 861 (1995); State v. McPhail, 
329 N.C. 636, 643, 406 S.E.2d 591, 596 (1991); State v. Fields, 315 N.C. 
191, 200, 337 S.E.2d 518, 524 (1985). Second, Chastity Adams, a Food 
Lion customer who witnessed the incident, testified that she saw 
defendant point the gun at the victim and say, “If you move, you're 
dead,” and Lou Blevins, a Food Lion cashier who witnessed the inci- 
dent, testified that she heard the robber say, “Don’t move or [’ll kill 
you.” We have held that “threats and declarations made by the 
defendant against the victim” are “generally considered probative of 
the existence of premeditation and deliberation.” See, e.g., State v. 
McCray, 342 N.C. 123, 129, 463 S.E.2d 176, 180 (1995). This testimony 
also supports the inference that defendant anticipated the need to 
use deadly force in a possible confrontation. Third, although a few 
witnesses testified that they heard only one shot, several witnesses 
testified that defendant fired two or more shots, with a pause in 
between. “[S]ome amount of time, however brief, for thought and 
deliberation must elapse between each pull of the trigger.” State v. 
Austin, 320 N.C. 276, 295, 357 S.E.2d 641, 653, cert. denied, 484 U.S. 
916, 98 L. Ed. 2d 224 (1987). We conclude that the totality of the evi- 
dence, when viewed in the light most favorable to the State, was suf- 
ficient to support a finding that the murder was premeditated and 
deliberate. Therefore, the trial court did not err in denying defend- 
ant’s motion to dismiss the first-degree murder charge. 


VII. 


[6] Next, defendant contends that the trial court committed plain 
error because its instructions did not require the jury to be unani- 
mous on the theory of first-degree murder it used to support its ver- 
dict. We disagree. 


The plain error rule... is always to be applied cautiously and 
only in the exceptional case where, after reviewing the entire 
record, ... it can be fairly said “the instructional mistake had a 
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probable impact on the jury’s finding that the defendant was 
guilty.” 


State v. Odom, 307 N.C. 655, 660, 300 S.E.2d 375, 378 (1983) (quoting 
United States v. McCaskill, 676 F.2d 995, 1002 (4th Cir.) (footnotes 
omitted), cert. denied, 459 U.S. 1018, 74 L. Ed. 2d 513 (1982)). “It is 
the rare case in which an improper instruction will justify reversal of 
a criminal conviction when no objection has been made in the trial 
court.” Henderson v. Kibbe, 431 U.S. 145, 154, 52 L. Ed. 2d 208, 212 
(1977), quoted in State v. Odom, 307 N.C. at 661, 300 S.E.2d at 378. 
When reviewing an instruction for plain error, we must examine the 
entire record and determine if the alleged instructional error had a 
probable impact on the jury’s finding of guilt. State v. Odom, 307 N.C. 
at 661, 300 S.E.2d at 378-79. 


The court instructed the jury on unanimity as follows: 


I instruct you that a verdict is not a verdict until all 12 jurors 
agree unanimously as to what your decision shall be. You may not 
render a verdict by majority vote. You all have a duty to consult 
with one another and to deliberate with a view to reaching an 
agreement if it can be done without violence to individual judg- 
ment. Each of you must decide the case for yourself, but only 
after an impartial consideration of the evidence with your fellow 
jurors. 


In the course of deliberations, each of you should not hesitate 
to re-examine your Own views and change your opinion if it’s 
erroneous. However, none of you have should [sic] surrender 
your honest convictions as to the weight or the effect of the evi- 
dence solely because of the opinion of your fellow jurors or for 
the mere purpose of returning a verdict at this time. 


When you have reached a unanimous verdict, have your fore- 
man mark the appropriate places on the verdict form which will 
be sent in to you a few moments after you enter the jury room. 


When instructing the jury on filling out the verdict sheet, the court 
said: 


With respect to the possible finding of guilty of first degree 
murder, there is also a space under there, if that box is checked 
or X’'d and represents the unanimous decision of the jury for the 
jury to answer whether the finding, unanimous finding of guilt of 
first degree murder was on the basis of malice, premeditation, 
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and deliberation or under the first degree felony murder rule or 
both. 


And if it’s under one of those two theories, then the foreman 
would indicate yes that it is. Otherwise, no. And if it’s under both, 
of course, the answer would be yes as to both of them. But that 
would be the finding of the jury—-up to the finding of the jury. 
And would be filled in only if the jury unanimously finds the 
defendant guilty of first degree murder and fills in the blank 
space to the left of that possible verdict. 


Also, the verdict sheet clearly indicates that the jury found 
defendant guilty of both premeditated and deliberate murder and 
felony murder. In addition, when taking the verdict during the guilt 
phase, the clerk said to the jury: 


In file number 94 CrS 1451, we, the jury, unanimously find the 
defendant, Thomas Michael Larry, guilty of first degree murder 
on the basis of malice, premeditation, and deliberation and under 
the first degree felony murder rule. 


Members of the jury, are these your verdicts so say you all? 


The members of the jury gave an affirmative indication, and defend- 
ant declined an opportunity to poll the jurors individually. 


In State v. Alford, 339 N.C. 562, 575, 453 S.E.2d 512, 519 (1995), 
we overruled a similar argument by the defendant that the court’s dis- 
junctive instruction, which informed the jury that it could convict 
under either or both theories of first-degree murder, allowed a con- 
viction on a theory not found by all jurors beyond a reasonable doubt. 
The record in State v. Alford also included a verdict sheet similar to 
the one in this case, as well as a polling of the jurors. In the case 
before us, after reviewing the record, we conclude that the jury 
received proper instructions from the trial court and that there is no 
risk that the jury was not unanimous as to either theory upon which 
it based its finding of guilty of first-degree murder. This assignment of 
error is overruled. 


VIII. 


[7] Defendant also contends that the trial court erred in not instruct- 
ing the jury on the lesser included offenses of second-degree murder 
and manslaughter. We disagree. 


A lesser included offense instruction must be given if the evi- 
dence “ ‘would permit a jury rationally to find [the defendant] guilty 
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of the lesser offense and acquit him of the greater.’” State v. 
Strickland, 307 N.C. 274, 286, 298 S.E.2d 645, 654 (1983) (quoting 
Beck v. Alabama, 447 U.S. 625, 635, 65 L. Ed. 2d 392, 401 (1980)), 
overruled in part on other grounds by State v. Johnson, 317 N.C. 
193, 344 8.E.2d 775 (1986). 


The test in every case involving the propriety of an instruction 
on a lesser grade of an offense is not whether the jury could con- 
vict defendant of the lesser crime, but whether the State’s evi- 
dence is positive as to each element of the crime charged and 
whether there is any conflicting evidence relating to any of these 
elements. 


State v. Skipper, 337 N.C. 1, 26, 446 S.E.2d 252, 265 (1994), cert. 
denied, — U.S. —, 130 L. Ed. 2d 895 (1995). Second- degree murder 
and manslaughter are lesser included offenses of first-degree murder. 
E.g., State v. Thomas, 325 N.C. 583, 591, 386 S.E.2d 555, 559 (1989). 
Therefore, the question before us is whether there was positive, 
uncontradicted evidence of each element of first-degree murder. 
First-degree murder is the intentional and unlawful killing of a human 
being with malice and with premeditation and deliberation. State v. 
Graves, 343 N.C. 274, 278, 470 S.E.2d 12, 15 (1996). 


Defendant first argues that this standard is unconstitutional 
because it would violate the principles of fundamental fairness found 
in both the state and federal Constitutions to require him to negate 
premeditation and deliberation in order to be entitled to an instruc- 
tion on second-degree murder. We disagree. The State has the burden 
of proving the elements of first-degree murder beyond a reasonable 
doubt. “{I]f the State’s evidence is sufficient to satisfy its burden of 
proving each element of first-degree murder, including premeditation 
and deliberation, and there is no evidence other than defendant’s 
denial that he committed the crime to negate these elements, the trial 
court should not instruct the jury on second-degree murder.” State v. 
Conaway, 339 N.C. 487, 514, 453 $.E.2d 824, 841, cert. denied, — 
U.S. —, 188 L. Ed. 2d 153 (1995). 


[D]ue process requires that a lesser included offense instruction 
be given when the evidence warrants such an instruction. But due 
process requires that a lesser included offense instruction be 
given only when the evidence warrants such an instruction. The 
jury’s discretion is thus channelled so that it may convict a 
defendant of any crime fairly supported by the evidence. 
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Hopper v. Evans, 456 U.S. 605, 611, 72 L. Ed. 2d 367, 373 (1982) 
(emphasis added). 


[8] Second, defendant argues that the evidence supported an instruc- 
tion on the lesser included offenses. We conclude that because there 
was positive, uncontradicted evidence of each element of first-degree 
murder, an instruction on lesser included offenses was not required. 
Malice may be presumed from the use of a deadly weapon. Jd. The 
uncontradicted evidence that defendant used a firearm Satisfies the 
malice requirement. We held in Issue VI that there was positive evi- 
dence of an intent to kill formed after premeditation and deliberation. 
The only evidence of premeditation and deliberation that was contra- 
dicted was the number of shots fired. However, even without consid- 
ering the number of shots fired, the uncontradicted evidence that 
defendant carried a loaded gun to commit a robbery and threatened 
the victim that he would kill him if he moved is sufficient positive evi- 
dence of premeditation and deliberation. Because the State presented 
evidence of each element of first-degree murder that was positive and 
uncontroverted, the trial court did not err in declining to submit the 
lesser included offenses. This assignment of error is overruled. 


IX. 


[9] Defendant next contends that the trial court erred in not instruct- 
ing the jury on imperfect self-defense. We disagree. 


The elements which constitute perfect self-defense are: 


(1) it appeared to defendant and he believed it to be necessary to 
kill the deceased in order to save himself from death or great bod- 
ily harm; and 


(2) defendant’s belief was reasonable in that the circumstances 
as they appeared to him at that time were sufficient to create 
such a belief in the mind of a person of ordinary firmness; and 


(3) defendant was not the aggressor in bringing on the affray, i.e., 
he did not aggressively and willingly enter into the fight without 
legal excuse or provocation; and 


(4) defendant did not use excessive force, i.e., did not use more 
force than was necessary or reasonably appeared to him to be 
necessary under the circumstances to protect himself from death 
or great bodily harm. 


State v. Lyons, 340 N.C. 646, 661, 459 S.E.2d 770, 778 (1995). 
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Perfect self-defense excuses a defendant altogether for a killing if 
all four elements above exist at the time of the killing. Imperfect 
self-defense renders a defendant guilty of at least voluntary 
manslaughter if the first two elements above exist at the time of 
the killing but the defendant, without murderous intent, either 
was the aggressor in bringing on the affray or used excessive 
force. 


Id. (emphasis added). We held in Issue VIII that there was positive, 
uncontradicted evidence that defendant formed an intent to kill with 
malice and after premeditation and deliberation. Therefore, defend- 
ant did not act “without murderous intent” and was not entitled to an 
instruction on imperfect self-defense. See State v. Baldwin, 330 N.C. 
446, 465, 412 S.E.2d 31, 42 (1992) (defendant was not entitled to an 
instruction on imperfect self-defense where the uncontradicted evi- 
dence shows that the events leading to the shooting were initiated 
by defendant with murderous intent). This assignment of error is 
overruled. 


X. 


[10] Defendant contends that the trial court erred in allowing the 
State to present evidence that the decedent was a police officer 
because the evidence was not relevant and was unfairly prejudicial to 
defendant. We disagree. 


“Relevant evidence’ means evidence having any tendency to 
make the existence of any fact that is of consequence to the determi- 
nation of the action more probable or less probable than it would be 
without the evidence.” N.C.G.S. § 8C-1, Rule 401 (1992). As a general 
rule, “[a]ll relevant evidence is admissible .... Evidence which is not 
relevant is not admissible.” N.C.G.S. § 8C-1, Rule 402 (1992). 
“Although relevant, evidence may be excluded if its probative value is 
substantially outweighed by the danger of unfair prejudice... .” 
N.C.G.S. § 8C-1, Rule 403 (1992). 


“We have interpreted Rule 401 broadly and have explained on a 
number of occasions that in a criminal case every circumstance cal- 
culated to throw any light upon the supposed crime is admissible and 
permissible.” State v. Collins, 335 N.C. 729, 735, 440 S.E.2d 559, 562 
(1994). “Whether or not to exclude evidence under Rule 403 of the 
Rules of Evidence is a matter within the sound discretion of the trial 
court and its decision will not be disturbed on appeal absent a show- 
ing of an abuse of discretion.” State v. McCray, 342 N.C. at 131, 468 
S.E.2d at 181. 
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After reviewing the transcript, we conclude that the challenged 
evidence was relevant and that the trial court did not abuse its dis- 
cretion in deciding that the danger of unfair prejudice did not out- 
weigh the probative value. Sergeant $.H. Mayberry of the Winston- 
Salem Police Department arrived on the crime scene shortly after 
the shooting. She testified, over defendant’s objection, that she 
recognized the victim to be “Officer Robert Buitrago with the 
Winston-Salem Police Department.” She also testified, over defend- 
ant’s objection, that she removed the victim’s badge before he was 
transported to the hospital. Defendant also complains that other law 
enforcement officers who testified referred to the victim as “Officer 
Buitrago.” Sergeant Mayberry’s actions upon arriving at the scene of 
the crime and the identity of the victim as a police officer are clearly 
circumstances which throw light upon the crime. The victim’s status 
as a police officer led him to pursue defendant, which led to defend- 
ant shooting him. The witnesses’ references to the victim as “Officer 
Buitrago” simply incorporated the title “officer.” This assignment of 
error is overruled. 


SENTENCING PROCEEDING 
XI. 


{11] Defendant contends that the trial court erred in submitting the 
aggravating circumstance that the killing was committed during the 
course of an armed robbery. See N.C.G.S. § 15A-2000(e)(5) (1988) 
(amended 1994). Defendant argues that because his conviction for 
first-degree murder based on premeditation and deliberation was 
infirm for the reasons argued in Issues VI-IX, the only proper theory 
of conviction of first-degree murder was based on the felony murder 
rule. Therefore, defendant argues, the trial court erred in submitting 
the underlying felony as an aggravating circumstance under State v. 
Cherry, 298 N.C. 86, 257 S.E.2d 551 (1979) (the (e)(5) aggravating cir- 
cumstance may not be submitted to the jury if the jury found the 
defendant guilty only of felony murder based on the same felony), 
cert. denied, 446 U.S. 941, 64 L. Ed. 2d 796 (1980). However, as we 
held in Issues VI-IX, the trial court did not err in relation to the con- 
viction of first-degree murder based on premeditation and delibera- 
tion. Therefore, the trial court properly submitted the (e)(5) aggra- 
vating circumstance. This assignment of error is overruled. 


XII. 


[12] Defendant next contends that the trial court committed plain 
error in failing to submit to the jury the statutory mitigating circum- 
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stance that “[t]he victim was a voluntary participant in the defend- 
ant’s homicidal conduct or consented to the homicidal act.” See 
N.C.G.S. § 15A-2000(f)(3). “[T]he trial court must submit any statu- 
tory mitigating circumstance supported by the evidence. N.C.G.S. 
§ 15A-2000(b).” State v. DeCastro, 342 N.C. 667, 688-89, 467 S.E.2d 
653, 664, cert. denied, ——- U.S. —, 1386 L. Ed. 2d 170 (1996). 
Defendant argues that the (f)(8) mitigating circumstance applies 
because in attempting to detain defendant, the victim voluntarily 
injected himself into the situation that resulted in his death. We 
disagree. 


Our research reveals no North Carolina case interpreting the 
(f)(3) mitigating circumstance. However, the Supreme Court of 
Florida has interpreted a similar mitigating circumstance: “The victim 
was a participant in the defendant’s conduct or consented to the act.” 
See Wuornos v. State, 676 So. 2d 972, 975 (Fla.), cert. denied, —— U.S. 
— , 136 L. Ed. 2d 384 (1996). In Wuornos, the defendant argued that 
the mitigating circumstance applied because the victim contributed 
to the acts leading to his death by seeking the services of a prostitute 
and thereby assuming the risk of suffering bodily harm. The court 
stated: 


It would be absurd to construe this language as applying when- 
ever victims have engaged in some unlawful or even dangerous 
transaction that merely provided the killer a better opportunity to 
commit murder, which the victim did not intend. What the lan- 
guage plainly means is that the victim has knowingly and volun- 
tarily participated with the killer in some transaction that in and 
of itself would be likely to result in the victim’s death, viewed 
from the perspective of a reasonable person. An example would 
be two persons participating in a duel, with one being killed as a 
result. 


Id. Also, in Dill v. State, 600 So. 2d 343 (Ala. Crim. App. 1991), aff’d, 
600 So. 2d 372 (Ala. 1992), cert. denied, 507 U.S. 924, 122 L. Ed. 2d 684 
(1993), the appellant argued that the trial court erred in failing to find 
a comparable mitigating circumstance, that “[t]he victim was a par- 
ticipant in the defendant’s conduct or consented to it.” The Alabama 
Court of Criminal Appeals stated, “The appellant’s argument that 
Leon Shaw's refusal to give him cocaine made Shaw a participant in 
the appellant’s conduct has no merit and is not a reasonable inter- 
pretation of the statute. [Alabama Code] Section 13A-5-51(3) contem- 
plates a situation wherein the victim participated in the capital crime 
with the defendant.” /d. at 364. 
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Defendant argues that the Model Penal Code interpretation of a 
substantially similar mitigating circumstance should be applied. The 
Model Penal Code mitigating circumstance states, “The victim was a 
participant in the defendant's homicidal conduct or consented to the 
homicidal act.” Model Penal Code § 210.6(4)(c) (1962). However, the 
Model Penal Code interpretation is no more sympathetic to defend- 
ant’s argument. The Model Penal Code commentary states that the 
Model Penal Code mitigating circumstance that is substantially simi- 
lar to N.C.G.S. § 15A-2000(f)(8) 


addresses the case where the victim is partially responsible for 
his own death. This circumstance obtains chiefly in two kinds of 
situations. First, there are occasions in which the defendant and 
his victim are engaged jointly in an activity highly dangerous to 
each. If each person’s participation depends upon the coopera- 
tion of the other, a murder conviction may lie for the death of one 
actor, even though both share responsibility. An example may be 
the case of Russian Roulette, at least where the defendant actu- 
ally fires the shot that kills his partner. A second situation within 
the scope of [the mitigating circumstance] is the true mercy 
killing. There the defendant’s homicidal act may not have 
occurred had the victim not consented to it. In either of these 
contexts, the conduct of the victim in bringing about his own 
death deserves consideration as a mitigating factor in assigning a 
death sentence. 


Model Penal Code § 210.6 cmt. 6, at 140-41 (footnote omitted). 


In Huffington v. State, 304 Md. 559, 500 A.2d 272 (1985), cert. 
denied, 478 U.S. 1023, 92 L. Ed. 2d 745 (1986), the Maryland Court of 
Appeals applied this Model Penal Code commentary when defendant 
argued that the mitigating circumstance should have been submitted 
where the victim and the defendant were joint participants and co- 
conspirators in an alleged drug sale. Holding that the evidence did 
not support the mitigating circumstance, the court stated: “The con- 
duct which caused [the victim’s] death related to [defendant’s] carry- 
ing and concealing a loaded pistol and the firing of such pistol at [the 
victim’s] back. It is beyond the stretch of anyone’s imagination to say 
that (the victim] participated in this conduct.” Jd. at 583, 500 A.2d at 
284. 


Similarly, in the case at bar, we find absolutely no merit in defend- 
ant’s argument that the victim participated in the conduct that caused 
the victim’s death. Obviously, the victim had nothing to do with the 
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armed robbery; he merely attempted to apprehend defendant when 
defendant fled. Therefore, the evidence did not support submission 
of the (f)(3) statutory mitigating circumstance. Furthermore, defend- 
ant was not prevented from presenting, nor the jury from consider- 
ing, evidence that the victim was killed as a result of the struggle 
between defendant and the victim. The court submitted the following 
nonstatutory mitigating circumstance: “Consider whether the shot 
was fired as a result of the struggle between the defendant and the 
victim and whether you deem this to have mitigating value.” This 
assignment of error is overruled. 


XIII. 


[13] Defendant contends that he was prejudiced during the sentenc- 
ing phase because the prosecutor unfairly cross-examined him. We 
disagree. 


In State v. Bronson, 333 N.C. 67, 79, 423 $.E.2d 772, 779 (1992), 
we said: 


The bounds of cross-examination are limited by two general 
principles: 1) the scope of the cross-examination rests within the 
sound discretion of the trial judge; and 2) the questions must be 
asked in good faith. A prosecutor’s questions are presumed to be 
proper unless the record shows that they were asked in bad faith. 
Abuse of discretion is generally found when a prosecutor affir- 
matively places before the jury an incompetent and prejudicial 
matter by injecting his own knowledge, beliefs, or personal opin- 
ions or facts which are either not in evidence or not admissible. 


(Citations omitted.) 


Defendant advances several general complaints about the cross- 
examination, including the prosecutor’s questions about defendant’s 
reliance on counsel, a plea to a prior crime, and a suggestion that 
defendant testified because his counsel told him that was the only 
way he could save his life. Defendant argues that the total effect of 
the cross-examination violated his constitutional rights to the assist- 
ance of counsel and to enter a plea of guilt as to the prior crime while 
maintaining his actual innocence. However, defendant did not 
request a jury instruction on these rights. Defendant concedes that 
the prosecutor was allowed to impeach him by evidence of prior 
crimes. Furthermore, the court sustained the defendant’s objections 
to improper questions or comments by the prosecutor. “[T]he sus- 
taining of the objection advised the jurors that they should not con- 
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sider the question.” State v. Carter, 342 N.C. 312, 324, 464 S.E.2d 272, 
280 (1995), cert. denied, — U.S. —, 134 L. Ed. 2d 957 (1996). After 
a careful review of the transcript, we conclude that defendant was 
not prejudiced by the prosecutor’s cross-examination of him during 
the sentencing proceeding. This assignment of error is overruled. 


XIV. 


[14] Defendant next contends that the trial court erred by overruling 
his objections to two comments by the prosecutor during closing 
argument in the sentencing proceeding. Defendant maintains that the 
comments impermissibly criticized his exercise of the constitutional 
rights not to testify and to plead not guilty. We hold that any refer- 
ences to defendant’s failure to testify or to his election to plead not 
guilty were harmless beyond a reasonable doubt. 


“A criminal defendant may not be compelled to testify, and any 
reference by the State regarding his failure to testify is violative of his 
constitutional right to remain silent.” State v. Baymon, 336 N.C. 748, 
758, 446 S.E.2d 1, 6 (1994) (citing Griffin v. California, 380 U.S. 609, 
14 L. Ed. 2d 106 (1965)); see U.S. Const. amend. V; N.C. Const. art. J, 
§ 23. “[T]he error may be cured by a withdrawal of the remark or by 
a statement from the court that it was improper, followed by an 
instruction to the jury not to consider the failure of the accused to 
offer himself as a witness.” State v. McCall, 286 N.C. 472, 487, 212 
S.E.2d 132, 141 (1975). The trial court’s failure to give a curative 
instruction after the State’s comment on an accused’s failure to tes- 
tify does not call for an automatic reversal, but requires this Court to 
determine if the error is harmless beyond a reasonable doubt. 
N.C.G.S. § 15A-1443(b) (1988); State v. Baymon, 336 N.C. at 758, 446 
S.E.2d at 6; State v. Reid, 334 N.C. 551, 557, 4384 S.E.2d 193, 198 
(1993). 


Similarly, a criminal defendant has a constitutional right to plead 
not guilty and be tried by a jury. U.S. Const. amend. VI; N.C. Const. 
art. I, § 24; State v. Langford, 319 N.C. 340, 345, 354 S.E.2d 523, 526 
(1987). Reference by the State to a defendant's failure to plead guilty 
violates his constitutional right to a jury trial. State v. Thompson, 118 
N.C. App. 33, 41, 454 S.E.2d 271, 276, disc. rev. denied, 340 N.C. 262, 
456 S.E.2d 837 (1995). The court’s failure to give a curative instruc- 
tion after such a reference does not warrant a reversal, however, if 
the State shows that the error was harmless beyond a reasonable 
doubt. N.C.G.S. § 15A-1448(b); State v. Thompson, 118 N.C. App. at 
41, 454 S.E.2d at 276. 
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Defendant complains that the prosecutor referred to his failure to 
testify when he argued: 


Now, there’s one other time that you can hear about [defend- 
ant’s| past, too. And that’s if he takes the stand. He can be cross- 
examined about all those other prior convictions. But in this 
case, the defendant elected not to testify during the guilt or inno- 
cence phase. And he has a constitutional right to do that. 


But ask yourself this question: Why did he do that? 
(Objection overruled. | 


[PROSECUTOR]: Anyway, he testified yesterday that he wanted 
you to know the whole truth. You decide whether or not that was 
his motivation or not. I submit to you that wasn’t his motivation. 
Whether or not you knew the truth was the fartherest [sic] thing 
from his mind. He had nothing to lose yesterday. You folks had 
already found him guilty. He had nothing to lose except get up 
there and try and convince you that he was remorseful about this 
crime. 


Defendant complains that the prosecutor referred to his failure to 
plead guilty when he made the following argument as to why the jury 
should reject the nonstatutory mitigating circumstance that “the 
defendant has acknowledged wrongdoing in connection with these 
offenses of robbery with a firearm and first degree murder.” 


What wrongdoing did he admit with respect to shooting 
Robert Buitrago? What did he tell his psychologist? The gun just 
went off. He didn’t admit to any kind of murder in this case. He 
admitted to murder, he’d pled guilty, I assume. 


[Objection overruled. | 


Assuming arguendo that the prosecutor’s argument contained 
improper references to defendant’s failure to testify and to his elec- 
tion to plead not guilty, the references were harmless beyond a rea- 
sonable doubt. The prosecutor’s single reference to defenclant’s 
failure to testify at the guilt-innocence proceeding could not have 
contributed to the imposition of the death penalty. The reference was 
made during the sentencing proceeding, in which defendant testified. 
When the reference was made, the jury had already found defendant 
guilty of first-degree murder. There is no danger that the reference 
caused the jury to presume defendant’s guilt or to regard his silence 
as indicative of guilt. 
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The prosecutor’s single reference to defendant’s failure to plead 
guilty was made during an argument that the jury should not find the 
existence of the nonstatutory mitigating circumstance that defendant 
had acknowledged wrongdoing in connection with the offenses of 
robbery with a firearm and first-degree murder. The prosecutor 
offered other reasons why the jury should not find this mitigating cir- 
cumstance. However, there may be a possibility that the prosecutor’s 
reference could have persuaded one or more jurors not to find the 
existence of this mitigating circumstance. 


In State v. McLaughlin, 341 N.C. 426, 451, 462 S.E.2d 1, 14 
(1995), cert. dented, — U.S. —, 133 L. Ed. 2d 879 (1996), this Court 
stated: 


[O]verwhelming evidence supported the jury’s findings of the 
aggravating circumstances that defendant had been convicted of 
a prior violent felony and that the murder here was committed for 
pecuniary gain. When we consider the two aggravating circum- 
stances found by the jury in light of the eight mitigating circum- 
stances found by the jury, we are compelled to conclude that the 
trial court’s failure to give a peremptory instruction, which may 
have caused one or more jurors to fail to find as a mitigating cir- 
cumstance that defendant worked as a cook in the prison, was 
harmless error beyond a reasonable doubt. 


In State v. Taylor, 304 N.C. 249, 288, 283 S.E.2d 761, 785 (1981), cert. 
denied, 463 U.S. 1213, 77 L. Ed. 2d 1398 (1983), this Court held that 
the improper submission of the underlying felony as an aggravating 
circumstance was harmless error because overwhelming evidence 
supporting other statutory aggravating circumstances convinced us 
that the weighing process had not been compromised. 


Similarly, in the case at bar, overwhelming evidence supports the 
five aggravating circumstances found by the jury. When we consider 
these aggravating circumstances in light of the mitigating circum- 
stances found by the jury, as well as the mitigating circumstance not 
found by the jury that defendant had acknowledged wrongdoing, we 
are convinced that the weighing process was not compromised. This 
assignment of error is overruled. 


XV. 


[15] Defendant also contends that the prosecutor made several 
grossly improper arguments to the jury at the sentencing proceeding. 
We disagree. 


IN THE SUPREME COURT O27 


STATE v. LARRY 
(345 N.C. 497 (1997)] 


Counsel is allowed wide latitude in the jury argument in both 
the guilt and sentencing phases. However, the objectives of the 
arguments in the two phases are different, and rhetoric that may 
be prejudicially improper in the guilt phase is acceptable in the 
sentencing phase. Further, the prosecutor’s closing remarks must 
be taken in the context of his role as a zealous advocate for crim- 
inal convictions. 


State v. Kandies, 342 N.C. 419, 452, 467 S.E.2d 67, 85, cert. denied, 
— U.S. —, 136 L. Ed. 2d 167 (1996). 


First, defendant complains that in three sections of his argument, 
the prosecutor improperly urged the jury to consider the possibility 
of parole in its sentencing deliberations. The first such argument was 
a statement concerning future victims. The court sustained defend- 
ant’s objections to this statement. As we noted above, the sustaining 
of the objection advised the jurors that they should not consider the 
statement. See State v. Carter, 342 N.C. at 324, 464 S.E.2d at 280. 
After reviewing the transcript, we conclude that in light of the court’s 
sustaining of the objection, any error was harmless beyond a reason- 
able doubt. See N.C.G.S. § 15A-1443(b). 


Defendant failed to object to the second and third sections of 
argument to which he now assigns error. “Therefore, the ‘impropriety 
of the argument must be gross indeed in order for this Court to hoid 
that [the trial court] abused [its] discretion in not recognizing and 
correcting ex mero motu an argument which defense counsel appar- 
ently did not believe was prejudicial when he heard it.’ ” State v. Ball, 
344 N.C. 290, 3809, 474 S.E.2d 345, 356 (1996) (quoting State v. 
Johnson, 298 N.C. 355, 369, 259 $.B.2d 752, 761 (1979)). The second 
section of argument challenged by defendant follows: 


You know, but we put him in jail for 25 years back in 1975, 
that didn’t stop him. He got out after 11. Within six months, he 
committed another crime. Went back to jail for ten years, they 
kept him for three. That didn’t stop him. 


The only thing that’s going to stop him, members of the jury, 
I submit to you, is your sentence of death. That’s the only thing 
that’s going to stop him. You might think that maybe we're asking 
for too much because maybe if the Department of Correction 
would have kept him all those times, he wouldn’t have committed 
this murder. 
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But you see, members of the jury, we can’t account for what 
everybody else does. We can only account for our own conduct. 
He’s here today because of his conduct. You're here today 
because you're decent citizens. I’m here today because it’s my 
job. We can only account for our own conduct. And you have a 
duty. And you might be upset about what the Department of 
Corrections has done, letting him go time and time again, but it 
still comes back to what your duty is. And I’m asking you to do 
that duty. 


The third section of argument challenged by defendant contained 
similar language: 


These defense lawyers are going to get up here and argue to you 
about, oh, the robberies he’s been sentenced for, he’s 54 years on 
that. Going to be sentenced on this robbery here, no telling, up to 
forty years. And if you don’t give him death, he’s going to get life. 
They are going to try and convince you that that’s enough pun- 
ishment in this case. That that will keep him locked away. 


Members of the jury, the only way you can be sure of it is to 
vote for the death penalty in this case. And I submit to you, mem- 
bers of the jury, that you can do that by following the law and the 
facts. 


After a careful review of the transcript, we conclude that these argu- 
ments did not constitute impermissible injection of the possibility of 
parole into the jury’s sentencing deliberations. Instead, the arguments 
focused on the importance of the jury’s duty and suggested that 
the death penalty would specifically deter defendant from commit- 
ting future crimes, both permissible lines of argument by the prose- 
cutor. See State v. Jones, 336 N.C. 229, 256, 443 S.E.2d 48, 61 (argu- 
ment emphasizing the responsibility and duty of each juror and of 
the jury as a whole was not improper), cert. denied, —— U.S. —, 180 
L. Ed. 2d 423 (1994); State v. Syriani, 333 N.C. 350, 397, 428 S.E.2d 
118, 144 (specific deterrence arguments are proper), cert. denied, 510 
U.S. 948, 126 L. Ed. 2d 341 (1998). 


[16] Second, defendant argues that the prosecutor misrepresented 
the nature of mitigation by characterizing mitigation as “credit” for 
defendant or an “excuse” for his crime and by stating, in reference to 
a mitigating circumstance, that “because of that one incident in his 
life, you know, he’s entitled to, you know, a life sentence regardless 
of the other 20 years of his life.” After reviewing the transcript, we 
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conclude that these arguments were not improper. “[P]rosecutors 
may legitimately attempt to deprecate or belittle the significance of 
mitigating circumstances.” State v. Basden, 339 N.C. 288, 305, 451 
S.E.2d 238, 247 (1994), cert. denied, —- U.S. —, 132 L. Ed. 2d 845 
(1995). Furthermore, the trial court correctly instructed the jury on 
mitigation. 


[17] [18] Third, defendant claims that the following argument by the 
prosecutor was improper: 


Robert Buitrago died a hero. He died for you. He gave his life 
for you. 


[Objection overruled. ] 


[PROSECUTOR]: He gave his life so there would be no more vic- 
tims, no more kids would have guns stuck in their face.... 


Robert Buitrago, folks, he was a martyr to the cause of good. 
A martyr. Don’t you think it’s fair that this man who has done 
nothing right his whole life, nothing but wrong his whole life, 
nothing but hurt people, don’t you think it’s right he should die a 
martyr to the cause of evil? 


Defendant claims that comments about his own character, along with 
this argument, improperly reduced the jury’s decision to who was the 
better person, the victim or the defendant. However, “[t]he character 
of a defendant is an appropriate consideration during sentencing.” 
State v. Campbell, 340 N.C. 612, 638, 460 S.E.2d 144, 158 (1995), cert. 
denied, —— U.S. —, 133 L. Ed. 2d 871 (1996). Where a defendant in 
a capital sentencing proceeding has placed his character at issue, the 
State may rebut this evidence. State v. Silhan, 302 N.C. 223, 273, 275 
S.E.2d 450, 484 (1981). Several of defendant’s nonstatutory mitigating 
circumstances placed his character at issue. Therefore, the prosecu- 
tor’s arguments about defendant’s character, which were within the 
latitude allowed to counsel in arguments, were not improper. 


Defendant also claims that this argument by the prosecutor was 
improperly designed to appeal to the jury’s sympathy for the victim. 
However, 


[ilIn Payne v. Tennessee, 501 U.S. 808, 825, 115 L. Ed. 2d 720, 
735-36 (1991), the United States Supreme Court upheld the use of 
victim-impact statements during closing arguments unless the 
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victim-impact evidence is so unduly prejudicial that it renders the 
trial fundamentally unfair. 


State v. Bishop, 343 N.C. at 554, 472 S.E.2d at 861. In State v. Bishop, 
we held that the prosecutor’s arguments about the victim and what 
she could have accomplished served to inform the jury about the 
specific harm caused by the crime and did not render the trial funda- 
mentally unfair. Similarly, in the case at bar, the prosecutor’s argu- 
ment did not render the trial fundamentally unfair. 


[19] Fourth, defendant claims that the prosecutor improperly asked 
the jury to rely on the judgment of the prosecutor, rather than take 
full responsibility on itself for the sentencing recommendation, in 
violation of Caldwell v. Mississippi, 472 U.S. 320, 86 L. Ed. 2d 231 
(1985), when he argued that defendant qualified for the death penalty 
because he was “the worst of the worst.” After reviewing the tran- 
script, we conclude that the prosecutor's statement did not suggest to 
the jurors that they should rely on the judgment of the prosecutor, 
rather than taking full responsibility on itself for the sentencing rec- 
ommendation. Defendant also claims that the prosecutor made simi- 
lar improper arguments in two other places in the transcript, to which 
he cites the transcript page numbers. However, we find no argument 
on either page cited that could be interpreted as being improper. 


[20] Fifth, defendant cites five statements by the prosecutor which 
he claims were arguments based on aggravating circumstances not 
submitted to the jury and were outside the evidence. We have con- 
sidered several of the statements earlier in this opinion. After a care- 
ful review of the transcript, we conclude that all of the statements 
challenged by defendant were based on reasonable inferences from 
the evidence presented and were within the wide latitude allowed to 
counsel during jury arguments in the sentencing proceeding. This 
assignment of error is overruled. 


XVI. 


Defendant contends that the collective effect of the improprieties 
in the cross-examination and the closing argument by the prosecu- 
tion rendered his sentencing proceeding fundamentally unfair. We 
disagree. A review of the entire transcript of the sentencing proceed- 
ing reveals that defendant received a fair sentencing proceeding, free 
from any prejudice resulting from the cross-examination and closing 
argument of the prosecution. 
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XVII. 


[21] Defendant next contends that the trial court erred in submitting 
each of defendant’s four prior robbery convictions as separate aggra- 
vating circumstances under N.C.G.S. § 15A-2000(e)(3), which pro- 
vides, “The defendant had been previously convicted of a felony 
involving the use or threat of violence to the person.” We disagree. 


We have held that N.C.G.S. § 15A-2000(e) permits the submission 
of separate aggravating circumstances pursuant to the same statutory 
subsection if the evidence supporting each is distinct and separate. 
State v. Bond, 345 N.C. 1, 478 S.E.2d 163 (1996) (court properly sub- 
mitted three times the N.C.G.S. § 15A-2000(e)(5) aggravating circum- 
stance that the murder was committed during the course of a felony 
based on three separate and distinct felonies committed by the 
defendant during the course of the murder); State v. Moseley, 338 
N.C. 1, 449 S.E.2d 412 (1994) (court properly submitted two aggra- 
vating circumstances based on the same course of conduct where the 
defendant was convicted of two separate offenses against the same 
victim), cert. denied, —— U.S. —, 181 L. Ed. 2d 7388 (1995). In the 
present case, the State presented distinct evidence that defendant 
had been convicted for committing one common law robbery and 
three separate armed robberies. 


Defendant argues that the prior robbery convictions should have 
been submitted under one aggravating circumstance. However, this 
would not have altered the evidence in aggravation received and con- 
sidered by the jury, and weighing aggravators and mitigators is not a 
process of mathematical computation. See State v. Artis, 325 N.C. 
278, 340, 384 S.E.2d 470, 505-06 (1989), sentence vacated on other 
grounds, 494 U.S. 1023, 108 L. Ed. 2d 604 (1990). The trial court gave 
the following instruction to the jury: 


You should not merely add up the number of aggravating cir- 
cumstances and mitigating circumstances. Rather, you must 
decide from all the evidence what value to give to each circum- 
stance and then weigh the aggravating circumstances so valued 
against the mitigating circumstances so valued, and finally deter- 
mine whether the mitigating circumstances are insufficient to 
outweigh the aggravating circumstances. 


We hold that the court did not err in submitting each of defendant’s 
four prior robbery convictions as separate aggravating circumstances 
under N.C.G.S. § 15A-2000(e)(3). 
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XVIII. 


[22] Defendant contends that the trial court erred by refusing to give 
a peremptory instruction for nonstatutory mitigating circumstances 
that was similar to that for statutory mitigating circumstances, 
thereby requiring the nonstatutory mitigating circumstances to be 
mitigating as a matter of law like the statutory mitigating circum- 
stances. Defendant argues that there is no constitutionally valid 
basis for treating nonstatutory mitigating circumstances differently 
than statutory ones and states that the jury should be required to give 
some weight to both. We disagree. 


The United States Supreme Court's cases and our cases require 
that the sentencing jury be permitted to consider and give effect to 
mitigating evidence in recommending a sentence. See McKoy v. North 
Carolina, 494 U.S. 433, 442-43, 108 L. Ed. 2d 369, 381 (1990); Penry v. 
Lynaugh, 492 U.S. 302, 318-19, 106 L. Ed. 2d 256, 277-78 (1989); State 
v. Rouse, 339 N.C. 59, 108, 451 S.E.2d 543, 570 (1994), cert. denied, 
—— U.S. — , 133 L. Ed. 2d 60 (1995). However, “the Constitution does 
not require a state to adopt specific standards for instructing the Jury 
in its consideration of aggravating and mitigating circumstances,” 
Zant v. Stephens, 462 U.S. 862, 890, 77 L. Ed. 2d 235, 258 (1983), and 
“the Constitution does not require a State to ascribe any specific 
weight to particular factors, either in aggravation or mitigation, to be 
considered by the sentencer,” Harris v. Alabama, —— U.S. —, —., 
130 L. Ed. 2d 1004, 1014 (1995). These are tasks that “properly rest 
within the State’s discretion to administer its criminal justice sys- 
tem.” Jd. In North Carolina, “[w]hether the jury finds a non-statutory 
mitigating circumstance depends not only upon whether that circum- 
stance is supported by the evidence, but also upon whether the jury 
determines that circumstance to have mitigating value.” State v. 
Rouse, 339 N.C. at 106, 451 S.E.2d at 570. This rule does not prevent 
the sentencing jury from considering or from giving effect to any mit- 
igating evidence in recommending a sentence. This assignment of 
error is overruled. 


XIX. 


Defendant concedes that his remaining assignments of error, enu- 
merated as Issues XIX through XXII and set out on pages 89 through 
101 in his brief, concern issues that this Court has previously decided 
contrary to his position. Specifically, defendant contends that the 
trial court erred (a) in denying defendant’s motion to allow the jury to 
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recommend life without parole, see State v. Roseboro, 344 N.C. 364, 
A474 $.E.2d 314 (1996); State v. Fullwood, 343 N.C. 725, 472 S.E.2d 883; 
(b) in its instruction to the jury on the nature of the life sentence and 
the possibility of parole, see State v. Lee, 335 N.C. 244, 439 S.E.2d 547; 
(c) in denying defendant’s motion to examine prospective jurors on 
their perceptions of parole eligibility, see State v. Roseboro, 344 N.C. 
364, 474 S.E.2d 314; State v. Payne, 337 N.C. 505, 448 S.E.2d 93 (1994), 
cert. denied, —— U.S. —, 181 L. Ed. 2d 292 (1995); and (d) in 
instructing the jury that it must be unanimous in order to answer 
Issue Three “no,” see State v. McCarver, 341 N.C. 364, 462 S.E.2d 25 
(1995), cert. denied, — U.S. —,, 134 L. Ed. 2d 482 (1996). Defendant 
raises these issues to provide this Court an opportunity to reexamine 
its prior holdings. We have carefully considered defendant’s argu- 
ments on these issues. We find no compelling reason to depart from 
our prior holdings, and we are not persuaded that prejudicial error 
occurred so as to warrant a new trial or sentencing proceeding. 


PROPORTIONALITY REVIEW 
XX. 


[23] We now turn to the duties reserved by N.C.G.S. § 15A-2000(d)(2) 
exclusively for this Court in capital cases. We have examined the 
record, transcripts, and briefs in the present case and conclude that 
the record fully supports the five aggravating circumstances found by 
the jury: that the defendant had been previously convicted of a felony 
involving the use of violence to the person, N.C.G.S. § 15A-2000(e}(3), 
submitted and found four times for four separate prior robbery 
convictions; and that the murder was committed by the defendant 
while the defendant was engaged in the commission of robbery, 
N.C.G.S. § 15A-2000(e)(5). We also find that the jury’s failure to find 
certain submitted mitigating circumstances was a rational result from 
the evidence. Further, we find no indication that the sentence of 
death was imposed under the influence of passion, prejudice, or any 
other arbitrary consideration. We must now turn to our final statutory 
duty of proportionality review. 


Proportionality review is designed to “eliminate the possibil- 
ity that a person will be sentenced to die by the action of an aber- 
rant jury.” State v. Holden, 321 N.C. 125, 164-65, 362 S.E.2d 513, 537 
(1987), cert. denied, 486 U.S. 1061, 100 L. Ed. 2d 985 (1988). In con- 
ducting proportionality review, we determine whether “the sentence 
of death in the present case is excessive or disproportionate to the 
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penalty imposed in similar cases considering both the crime and 
the defendant.” State v. Williams, 308 N.C. 47, 79, 301 S.E.2d 335, 
355, cert. denied, 464 U.S. 865, 78 L. Ed. 2d 177 (1988); accord 
N.C.G.S. § 15A-2000(d)(2). We do not conclude that the imposition of 
the death penalty in this case is aberrant or capricious. 


In our proportionality review, it is proper to compare the present 
case with other cases in which this Court has concluded that the 
death penalty was disproportionate. State v. McCollum, 334 N.C. 208, 
433 S.E.2d 144 (1993), cert. denied, —— U.S. —, 129 L. Ed. 2d 895 
(1994). It is also proper for this Court to compare this case with the 
cases in which we have found the death penalty to be proportionate. 
Id. Although we review all of the cases when engaging in this statu- 
tory duty, we will not undertake to discuss or cite all of those cases 
each time we carry out that duty. Id. 


This case is distinguishable from each of those cases in which 
this Court has found the death penalty disproportionate. In three of 
those cases, State v. Benson, 323 N.C. 318, 372 S.E.2d 517 (1988); 
State v. Stokes, 319 N.C. 1, 352 S.E.2d 653 (1987); State v. Jackson, 
309 N.C. 26, 305 S.E.2d 703 (1983), the defendant either pled guilty or 
was convicted by the jury solely under the theory of felony murder. 
Here, defendant was convicted on the theory of premeditation and 
deliberation as well as under the felony murder rule. We have said 
that “[t]he finding of premeditation and deliberation indicates a more 
cold-blooded and calculated crime.” State v. Artis, 325 N.C. at 341, 
384 S.E.2d at 506. 


The jury’s finding of the four “prior conviction of a violent felony” 
aggravating circumstances is also significant. See id. at 342, 384 
S.E.2d at 507. “[N]one of the cases in which the death sentence was 
determined by this Court to be disproportionate have included this 
aggravating circumstance.” State v. Harris, 338 N.C. 129, 161, 449 
S.E.2d 371, 387 (1994), cert. denied, —— U.S. —, 131 L. Ed. 2d 752 
(1995). 


We conclude that the present case is more similar to certain 
cases in which we have found the sentence of death proportionate 
than to those in which we have found the sentence disproportionate 
or those in which juries have consistently returned recommendations 
of life imprisonment. Therefore, the sentence of death recommended 
by the jury and ordered by the trial court in the present case is not 
disproportionate. 
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For the foregoing reasons, we conclude that defendant received 
a fair trial, free from prejudicial error, and that the sentence of death 
entered in the present case must be and is left undisturbed. 


NO ERROR. 


STATE OF NORTH CAROLINA v. KEITH BRADLEY EAST 


No. 478A95 
(Filed 7 March 1997) 


1. Criminal Law § 115 (NCI4th Rev. )— discovery—psychiatric 
examination of defendant—preparation of written report 
for State 

The trial court did not err by ordering defendant’s psychia- 
trist, who had delivered an oral report of his examination of 
defendant to defense counsel, to prepare a written report of his 
findings for the State pursuant to N.C.G.S. § 15A-905(b). There is 
nothing in the statute that limits the trial court to production of 
existing written reports, and it would be unacceptable to allow 
the defense to keep secret critical evidence solely because that 
evidence was never placed in written form. 


Am Jur 2d, Depositions and Discovery §§ 464-466. 


2. Evidence and Witnesses § 2675 (NCI4th)— psychiatric 
examination of defendant—evaluation for trial—not 
privileged 

A psychiatrist’s report of the results of his examination of 
defendant was not protected by the psychologist-client privilege 
of N.C.G.S. § 8-53.38 where the psychiatrist was appointed by the 
trial court at the request of defense counsel to evaluate defend- 
ant’s mental status rather than to treat defendant. Moreover, even 
if the examination results were privileged, the trial court could 
properly compel their disclosure on the ground that it was nec- 
essary to the administration of justice. 


Am Jur 2d, Witnesses § 451. 


Validity and construction of statutes providing for psy- 
chiatric evaluation of accused to determine mental condi- 
tion. 32 ALR2d 434. 
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Privilege, in judicial or quasi-judicial proceedings, aris- 
ing from relationship between psychiatrist or psychologist 
and patient. 44 ALR3d 24. 


. Jury § 153 (NCI4th)— capital trial—jury selection—impo- 


sition of death penalty—question not improper 


The prosecutor’s question to each prospective juror in a cap- 
ital trial, “And after having made that decision, if the people of 
the State of North Carolina prove to you beyond a reasonable 
doubt that the death penalty was the appropriate punishment you 
would vote to impose it?” was not a misstatement of the law and 
did not violate defendant’s due process rights. Any prejudice to 
defendant from this single question was ameliorated by the trial 
court’s instructions prior to the voir dire and prior to the sen- 
tencing determination. 


Am Jur 2d, Jury §§ 205, 208, 210. 


Propriety and effect of asking prospective jurors hypo- 
thetical questions, on voir dire, as to how they would 
decide issues of case. 99 ALR2d 7. 


. Jury § 226 (NCI4th)— capital trial—excusal of veniremen 


for cause—no blanket denial of rehabilitation 


The trial court’s excusal for cause of eleven prospective 
jurors without allowing defendant the opportunity to rehabilitate 
those jurors did not constitute an improper “blanket ruling” 
against rehabilitation where the trial court personally questioned 
the eleven jurors at issue, and there is no evidence in the record 
that the trial court automatically rejected defendant’s requests to 
rehabilitate those jurors. The fact that the trial court disallows all 
of defendant’s requests for rehabilitation does not, in the absence 
of other evidence, amount to a de facto, blanket ruling against all 
rehabilitation. 


Am Jur 2d, Jury §§ 185, 228. 


. Evidence and Witnesses § 1694 (NCI4th)— photographs of 


murder victims—crime scene and autopsy—not excessive 


The trial court did not abuse its discretion in the admission of 
color photographs of the bodies of two murder victims at the 
crime scene and during the autopsy where each photograph was 
different from the others and was used to illustrate an S.B.I. 
agent’s testimony about the crime scene or the medical exam- 
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iner’s testimony or to support the medical examiner’s opinions 
about the wounds and the causes of the deaths. 


Am Jur 2d, Homicide §§ 417, 418. 


Admissibility of photograph of corpse in prosecution 
for homicide or civil action for causing death. 73 ALR2d 
769. 


. Evidence and Witnesses § 876 (NCI4th)— statement by 
murder victim—hearsay—state of mind exception 


A murder victim’s statement to a neighbor several hours 
before the murder that she had to return to her home because she 
saw defendant coming and her pocketbook was in the house was 
admissible under the state of mind exception to the hearsay rule 
where the victim’s state of mind regarding her intention not to 
give defendant the money he wanted was relevant to the issue of 
defendant’s motive for the murder. N.C.G.S. § 8C-1, Rule 803(3). 


Am Jur 2d, Evidence § 667. 


. Evidence and Witnesses § 2261 (NCI4th)— S.B.I. agent— 
expert testimony—victim standing and door closed 


The trial court did not abuse its discretion in permitting an 
S.B.J. agent to give expert opinion testimony in a prosecution for 
two murders that the male victim was standing when first hit with 
a blunt-force instrument and that the door to the house was 
closed at the time he was accosted, although the $.B.I. agent was 
not an expert in blood-spatter evidence, where the witness had 
extensive training and experience in forensic crime-scene collec- 
tion and processing; she had a bachelor’s degree in criminology 
and a master’s degree in criminal justice; she had testified as a 
crime-scene specialist in over seventy-five cases; and her opin- 
ions were not based solely on blood-spatter evidence but were 
deduced from a combination of blood spatters, the location of the 
victim’s glasses, the relationship between the body and the door, 
and the location of wounds on the victim’s head. N.C.G.S. § 8C-1, 
Rule 702. 


Am Jur 2d, Expert and Opinion Evidence §§ 55-59. 


Admissibility, in criminal Prosecution, of expert opin- 
ion evidence as to “blood splatter” interpretation. 9 
ALR5th 369. 


538 


8. 


10. 


IN THE SUPREME COURT 


STATE v. EAST 
[345 N.C. 535 (1997) 


Criminal Law § 103 (NCI4th Rev. )— discovery—statements 
by defendant—substance of planned testimony revealed— 
testimony admissible 


Where the prosecutor informed defense counsel pursuant to 
a discovery request that a witness planned to testify that defend- 
ant had called a murder victim a “bitch” and had stated that he 
“hated” the victim, the trial court did not err by permitting the 
witness to testify that defendant also stated that he wished the 
victim was dead since the essence of the witness’s testimony was 
that defendant had a hatred for the victim, and the substance of 
the planned testimony of the witness was conveyed to defense 
counsel as required by N.C.G.S. § 15A-903(a)(2). Moreover, the 
trial court did not abuse its discretion in failing to exclude the 
evidence as a sanction for any failure by the State to comply with 
discovery. 


Am Jur 2d, Depositions and Discovery §§ 428, 430, 431. 


Right of accused in state courts to inspection or dis- 
closure of evidence in possession of prosecution. 7 ALR3d 
8. 


What is accused’s “statement” subject to state court 
criminal discovery. 57 ALR4th 827. 


. Homicide § 706 (NCI 4th )— failure to instruct on voluntary 


manslaughter—error cured by verdict 


The trial court’s failure to instruct on voluntary manslaughter 
was harmless error where the court properly instructed the jury 
on first-degree and second-degree murder and the jury returned a 
verdict of guilty of first-degree murder. 


Am Jur 2d, Homicide § 530. 


Modern status of law regarding cure of error, in 
instruction as to one offense, by conviction of higher or 
lesser offense. 15 ALR4th 118. 


Criminal Law § 1359 (NCI4th Rev.)— capital sentencing— 
pecuniary gain and robbery aggravating circumstances— 
same evidence not used 


The record established that robbery and pecuniary gain 
aggravating circumstances were not supported by precisely the 
same evidence, and the trial court thus properly submitted both 
circumstances to the jury in this capital sentencing proceeding 


11. 


12. 
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for two first-degree murders, where the evidence showed that 
defendant committed the murders in the course of stealing 
money from the victims and also in the course of stealing the 
keys to the victims’ car; defendant stole the keys in order to use 
the car as transportation and not to sell the car and convert it into 
cash; and the theft of money supports the pecuniary gain aggra- 
vating circumstance and the theft of the keys supports the rob- 
bery aggravating circumstance. 


Am Jur 2d, Criminal Law §§ 598-600. 


Criminal Law § 451 (NCI4th Rev. )— argument of counsel— 
no injection of personal opinions 


The prosecutor did not inject impermissible personal opin- 
ions in his argument to the jury in a capital sentencing proceed- 
ing by his argument questioning the truth of defendant’s claim 
that the male victim had threatened him with a knife and by his 
argument that “[W]e would never ask you to convict if we did not 
believe it was the truth.” 


Am Jur 2d, Trial § 572. 


Propriety and prejudicial effect of prosecutor’s argu- 
ment to jury indicating his belief or knowledge as to guilt 
of accused—modern state cases. 88 ALR3d 449. 


Criminal Law § 1371 (NCI4th Rev.)— capital sentencing— 
heinous, atrocious, or cruel aggravating circumstance— 
sufficiency of evidence 


The trial court properly submitted the especially heinous, 
atrocious, or cruel aggravating circumstance to the jury in a cap- 
ital sentencing proceeding for two first-degree murders where 
the evidence showed that the victims, two diminutive, peaceful 
persons in their seventies, were beaten to death in their own 
home by their 260-pound nephew with a blunt-force object; they 
experienced extreme pain and suffering; each suffered several 
defensive wounds; the male victim was struck at least fourteen 
times, the female victim was struck at least ten or eleven times, 
and many of the blows came after the victims fell to the floor; and 
the victims were beaten so severely that their bones were 
crushed, their skulls were fractured exposing brain tissue, and a 
finger of the female victim was amputated. 


Am Jur 2d, Criminal Law §§ 598, 599. 
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Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that mur- 
der was heinous, cruel, depraved, or the like—post-Gregg 
cases. 63 ALR4th 478. 


13. Criminal Law § 1384 (NCI4th Rev.)— mitigating circum- 
stance—mental or emotional disturbance—peremptory 
instruction—failure of jury to find—no constitutional 
violation 


Failure of the jury in a capital sentencing proceeding to find 
the mental or emotional disturbance mitigating circumstance 
when the trial court had given a peremptory instruction on this 
mitigating circumstance did not violate defendant’s rights to due 
process and a fair trial. Even when all of the evidence supports a 
finding that a mitigating circumstance exists and a peremptory 
instruction is given, the jury could properly fail to find the miti- 
gating circumstance if it does not believe the evidence. 


Am Jur 2d, Criminal Law §§ 598, 599; Trial § 741. 


14. Criminal Law § 1402 (NCI4th Rev. )— death sentences not 
disproportionate 


Sentences of death imposed upon defendant for two first- 
degree murders were not excessive or disproportionate where 
the jury convicted defendant under the theory of malice, premed- 
itation, and deliberation; the murders were found by the jury to 
be especially heinous, atrocious, or cruel; the jury found three 
additional aggravating circumstances; the victims, two elderly 
persons, were beaten to death by a thirty-four-year-old family 
member in their own home in the course of a robbery; the victims 
suffered numerous defensive wounds and likely experienced 
great pain before death; defendant did not seek medical help for 
the victims but fled the state in an attempt to elude law enforce- 
ment; and defendant showed no remorse for the victims. 


Am Jur 2d, Criminal Law §§ 628, 629. 


Appeal as of right by defendant pursuant to N.C.G.S. § 7A-27(a) 
from judgments imposing two sentences of death entered by 
McHugh, J., at the 27 October 1995 Criminal Session of Superior 
Court, Surry County, upon two jury verdicts finding defendant guilty 
of first-degree murder. Defendant’s motion to bypass the Court of 
Appeals as to additional judgments was allowed by this Court 19 
March 1996. Heard in the Supreme Court 17 October 1996. 
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Michael F. Easley, Attorney General, by Thomas J. Ziko, Special 
Deputy Attorney General, for the State. 


Urs R. Gsteiger and Elizabeth Horton for defendant-appellant. 


LAKE, Justice. 


The defendant was indicted on 15 August 1994 for the first-degree 
murders of Harold Delaney and Geraldine East Delaney. On 17 
January 1995, the defendant also was charged in one three-count 
indictment with first-degree burglary, larceny and possession; in a 
second three-count indictment with larceny, receiving and posses- 
sion; and in a third indictment with robbery with a dangerous 
weapon. The defendant was tried capitally, and the jury found the 
defendant guilty of the first-degree murders of both Harold Delaney 
and Geraldine East Delaney on the basis of malice, premeditation and 
deliberation. The defendant also was convicted of first-degree bur- 
glary, felonious larceny and robbery with a dangerous weapon. 
Following a capital sentencing proceeding pursuant to N.C.G.S. 
§ 154-2000, the jury recommended that the defendant be sentenced to 
death for each of the murders. Judge McHugh sentenced defendant to 
life imprisonment for first-degree burglary, forty years for robbery 
with a dangerous weapon and arrested judgment for the felonious lar- 
ceny conviction. Judge McHugh then sentenced the defendant to 
death for each of the murder convictions. For the reasons stated 
herein, we conclude that the defendant received a fair trial and capi- 
tal sentencing proceeding, free of prejudicial error. 


At trial, the State presented evidence tending to show that on 2 
August 1994, the victims, Dr. Harold Delaney and his wife, Mrs. 
Geraldine East Delaney, were visiting Pilot Mountain, North Carolina, 
from their home in Maryland. Dr. Delaney was seventy-five years old 
and was in semiretirement after a distinguished chemistry career in 
which he had worked on the Manhattan Project and had served in 
numerous prominent academic positions and presidential appoint- 
ments. Mrs. Delaney was seventy-one years old and a retired teacher. 
The Delaneys were the defendant’s aunt and uncle. They were staying 
in the home of Mrs. Delaney’s mother, Mrs. Sophia East, who is also 
the grandmother of the defendant. The Delaneys bought the house for 
Mrs. East before she was forced to go to a nursing home. The 
Delaneys stayed at the house whenever they visited Mrs. East and 
the rest of their family, many of whom lived in close proximity to the 
house. 
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On the afternoon of 2 August 1994, at approximately 5:00 p.m., 
Mrs. Delaney was visiting Ms. Ada Lovell while Dr. Delaney napped. 
Ms. Lovell lives across the street from the house in which the 
Delaneys were staying, which Ms. Lovell described as being within 
“spitting distance.” The two women were talking when Ms. Lovell’s 
grandson announced that the defendant had pulled up in the drive- 
way of the Delaneys’ house. Mrs. Delaney suddenly proclaimed, “Oh, 
[ve got to go. Harold is asleep, and my pocketbook is up there.” Mrs. 
Delaney quickly departed. She intercepted the defendant before he 
could go in the house, and the two engaged in some sort of conver- 
sation in front of the house. This was the last time Ms. Lovell saw 
Geraldine Delaney alive. 


The State presented further evidence tending to show that during 
the evening of 2 August 1994, the defendant went to a store and then 
to the house of an acquaintance at approximately 8:00 p.m. There, 
defendant drank some wine and listened to the radio. Later, the 
defendant got a ride home, but he asked the driver to drop him off in 
front of his grandmother’s house—the house where the Delaneys 
were staying. It was then approximately 10:30 p.m. 


On 4 August 1994, the defendant went to the apartment of his for- 
mer girlfriend, Deborah Hartman, in Winston-Salem. The defendant 
was in obvious distress. He was crying, was acting agitated and was 
pacing continuously. Defendant told Ms. Hartman that he had to 
either leave the country, go to jail or commit suicide. He also said that 
he was in serious trouble and that he needed $169 for a bus ticket to 
El Paso, Texas. Upon repeated questioning by Ms. Hartman, the 
defendant eventually told her that he and his uncle, Dr. Delaney, had 
gotten into an argument, that Dr. Delaney had threatened him with a 
knife and that he had “snapped” and lost control because he was high 
on drugs at the time. Defendant said that he had hit his aunt and uncle 
with what he thought was a baseball bat and that both were dead. 
When asked what the argument was about, the defendant stated, 
“About him being him and me being me.” Ms. Hartman was afraid the 
defendant might just be trying to scam money from her for drugs, so 
she took defendant to the teller machine and withdrew $60 for him. 
Ms. Hartman then dropped the defendant off in the parking lot of the 
apartments and watched him depart. Defendant drove off in a Buick 
Park Avenue, which Ms. Hartman identified at trial as belonging to 
the Delaneys. 


Ms. Hartman, in distress by this time herself, made a phone call 
to the Pilot Mountain police and, without giving her name, reported 
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that something might have happened to the Delaneys. When the offi- 
cers arrived, they found the badly beaten body of Dr. Delaney just 
inside the door of the house and the similarly beaten body of Mrs. 
Delaney lying in the hall. A search of the house revealed Mrs. 
Delaney’s pocketbook in the kitchen with a wallet lying next to it. No 
folding money was found in the wallet or the rest of the house, 
despite the fact that the Delaneys had withdrawn several hundred 
dollars from their Maryland bank account shortly before their deaths. 
Many of the drawers in the cabinets and in the furniture of the house 
were ajar. No knives or other weapons besides normal kitchen uten- 
sils were found anywhere in the house. 


Evidence gathered from the crime scene and from autopsies 
conducted on the bodies established that the Delaneys were killed 
by multiple blows to the head with a blunt-force instrument. In the 
opinions of the experts who testified, both Dr. and Mrs. Delaney 
were in standing positions when they were first struck. Blood 
spatter patterns established that they were also struck numerous 
times after they fell to the floor. Mrs. Delaney suffered ten to eleven 
separate wounds. She had lacerations all over her head and face, 
bones in her face were broken, and her skull had been fractured with 
such force that her brain was exposed. Mrs. Delaney’s ribs were also 
broken, and there was bleeding in the heart cavity. AS many as four 
of her wounds were defensive in nature, including one so severe that 
it amputated one of the fingers of her right hand. Dr. Delaney was 
struck at least fourteen separate times. He also suffered numerous 
lacerations and broken bones, including a fractured skull. Although 
Dr. Delaney suffered at least four blows to the arms that were indica- 
tive of defensive wounds, the majority of Dr. Delaney’s wounds were 
to the back of the head and the upper back area. This indicated that 
Dr. Delaney’s assailant had struck him from behind. These injuries 
caused the Delaneys significant pain and suffering prior to their 
deaths. 


The defendant testified at trial and stated that on 2 August 1994, 
he bought over $300 worth of crack cocaine, which he used between 
2:00 p.m. and that evening. He also drank some wine. Defendant 
claimed that all he could remember about the killings was that he 
was visiting his uncle, Dr. Delaney, and that he suddenly felt “threat- 
ened.” As a result, defendant grabbed the handle of some object, and 
then everything went blank. Defendant testified that the next thing he 
remembered was driving in a car and feeling that he had done some- 
thing terrible. The defendant then said he called home. After talking 
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with his mother, the defendant turned himself in to the police in El 
Paso, Texas. 


The Delaneys’ car was found in Beaumont, Texas. An investi- 
gation by the North Carolina State Bureau of Investigation revealed 
the presence of the defendant’s fingerprints on the Delaneys’ car. 
Defendant’s fingerprints were also on several items in the car, in- 
cluding a page in a road atlas which contained a map of the United 
States. 


The defense claimed the defendant suffered from psychological 
deficits and substance abuse problems. Defendant’s psychiatrist, Dr. 
John Warren, described the defendant as a crack cocaine abuser who 
suffered from chronic depression. Dr. Warren also stated that, at the 
time the Delaneys were killed, defendant was intoxicated with 
cocaine and was suffering from an unstable personality and neu- 
ropsychological deficits. Dr. Warren’s opinion was that defendant’s 
mental condition prevented him from torming, or greatly impaired his 
ability to form, the specific intent to kill. 


Several witnesses for the State, including some from defendant’s 
family, testified that they had never known the defendant to act as 
though he was on drugs or to “lose control.” Several witnesses also 
testified that the defendant did not appear to be intoxicated from 
drugs or alcohol on the day of the murders, and that he was 
extremely coherent and polite even up until the time he was dropped 
off in front of the Delaneys’ house. Evidence was presented, however, 
that the defendant experienced extreme animosity toward the 
Delaneys. The defendant felt that the Delaneys were pretentious and 
that they looked down on him for having done nothing with his life. 
Two witnesses testified that the defendant had wished death on at 
least Mrs. Delaney during two recent visits. In June of 1994, during 
the visit just before the fateful August visit, defendant stated about 
Mrs. Delaney, “That bitch is back. I hate that bitch. I wish she was 
dead.” 


PRETRIAL ISSUES 


[1] In his first assignment of error regarding pretrial issues, defend- 
ant argues that the 9 October 1995 order directing Dr. Warren to 
prepare a written report of his findings for the State was improper. 
Defendant’s contentions are twofold: first, that there is no require- 
ment in N.C.G.S. § 15A-905 that a party prepare a report for the op- 
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position, and second, that Dr. Warren’s findings are privileged 
psychologist-client communications under N.C.G.S. § 8-53. We find 
defendant's arguments unpersuasive. 


N.C.G.S. § 15A-905(b) authorizes the court to order the defendant 
“to permit the State to inspect ... results or reports of physical or 
mental examinations or of tests, measurements or experiments made 
in connection with the case... which the defendant intends to intro- 
duce in evidence at the trial ... when the results or reports relate to 
his testimony.” N.C.G.S. § 15A4-905(b) (1988). Pursuant to the statute, 
the State moved for the defendant to produce a written report of Dr. 
Warren’s psychological examination. The defendant admitted during 
the motion hearing that Dr. Warren had delivered an oral report of the 
examination results to defense counsel. There is nothing in N.C.G.S. 
§ 15A-905(b) that limits the trial court to production of existing writ- 
ten reports. In this case, Dr. Warren possessed the “results” of his 
examination. The fact that they had not been reduced to a written 
report is irrelevant, and the trial court acted properly in ordering 
production of those results in the form of a written report to the 
State. It would be unacceptable to allow the defense to keep secret 
critical evidence solely because that evidence was never placed in 
written form, and N.C.G.S. § 15A-905(b) properly empowers the trial 
court to prevent such a result. 


[2] Regarding defendant’s claim of psychologist-client privilege, 
defendant has failed to meet the standard for protection of the com- 
munication in question. Under N.C.G.S. § 8-53.3, the information must 
have been “acquired in the practice of psychology,” and the informa- 
tion must be “necessary to enable him or her to practice psychology.” 
N.C.G.S. § 8-53.3 (Supp. 1996). In State v. Taylor, 304 N.C. 249, 271, 
283 S.E.2d 761, 776 (1981), cert. denied, 463 U.S. 1213, 77 L. Ed. 2d 
1398 (1983), this Court held that no physician-patient privilege is 
created between a physician and a criminal defendant who is exam- 
ined in order to determine whether the defendant is able to stand 
trial. This is analogous to the situation in this case where the psy- 
chologist was appointed by the trial court at the request of defense 
counsel for the purpose of evaluating the defendant’s mental status, 
as opposed to treating him. Moreover, the trial court is always at lib- 
erty to compel disclosure of privileged communications if it “is nec- 
essary to a proper administration of justice.” N.C.G.S. § 8-53.3. Such 
is the situation in this case. Had the trial court not forced disclosure 
of Dr. Warren’s examination results, the defense would have gained 
an unfair advantage by keeping relevant and critical evidence from 
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the State. Thus, we conclude this assignment of error is without 
merit. 


In his next assignment of error, defendant contends that the trial 
court allowed the State, on voir dire, to make repeated misstate- 
ments to the jury about North Carolina’s death penalty law in viola- 
tion of defendant’s rights to due process and trial by jury. Defendant 
argues that because the trial court gave prospective jurors prelimi- 
nary instructions regarding the capital sentencing procedure on the 
first day but did not repeat those instructions for individuals 
called later in the week, the district attorney’s questioning amounted 
to improper misstatements of the capital sentencing procedure. We 
disagree. 


[3] During voir dire, each prospective juror was asked the following 
question by the district attorney: “And after having made that deci- 
sion, if the people of the State of North Carolina prove to you beyond 
a reasonable doubt that the death penalty was the appropriate pun- 
ishment you would vote to impose it?” We do not find the district 
attorney’s question to be a misstatement of the law. In State v. 
Williams, 339 N.C. 1, 22, 452 S.E.2d 245, 258 (1994), cert. denied, — 
U.S. —, 133 L. Ed. 2d 61 (1995), this Court approved the following 
question by the State: “So you are telling me that if you were con- 
vinced beyond a reasonable doubt that [the death penalty] was the 
proper punishment, that you... could do your duty and do that very 
thing?” The question in Williams is almost identical to the question 
posed to jurors in the instant case. As a result, we hold the question 
did not violate defendant’s due process rights. 


Even assuming that the question was not a perfect recitation of 
the jurors’ obligations under this aspect of the capital sentencing 
determination, this portion of the State’s examination of jurors can- 
not be analyzed in a vacuum. First, the record shows that the trial 
court gave substantially the same preliminary instructions to 
prospective jurors at the opening of court on each of the two days of 
jury selection. These instructions explained, inter alia, the circum- 
stances of the case and the jurors’ duties under the capital sentenc- 
ing proceeding if the case should reach the sentencing phase. Second, 
the trial court gave extensive, correct instructions to the actual jury 
on its duties during the jury charge prior to jury deliberations in the 
capital sentencing phase. Any prejudice that might have accrued in 
favor of the State from this single question was ameliorated by the 
trial court’s instructions, both prior to voir dire and prior to sentenc- 
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ing determination, with which the defendant finds no fault. This 
assignment of error is overruled. 


[4] Next, defendant assigns error to the trial court’s excusal for 
cause of several prospective jurors without allowing the defense the 
opportunity to rehabilitate these jurors. Defendant contends that this 
action was improper in that it amounted to a “blanket ruling” against 
rehabilitation, pursuant to State v. Brogden, 334 N.C. 39, 480 S.E.2d 
905 (1993), and was in derogation of his rights to due process and 
trial by jury. We decline to find such violations. 


A defendant has no right to attempt to rehabilitate jurors, and the 
trial court is not required to allow a defendant to rehabilitate jurors 
challenged for cause. State v. Burr, 341 N.C. 263, 281-82, 461 S.E.2d 
602, 611 (1995), cert. denied, —- U.S. —, 184 L. Ed. 2d 526 (1996). 
The trial court retains discretion as to the extent and manner of ques- 
tioning, and its decisions will not be overturned absent a showing of 
abuse of discretion. State v. Wilson, 313 N.C. 516, 526, 330 S.E.2d 450, 
458 (1985). There is no evidence in the record that the trial court did 
not consider each juror separately or that the trial court ruled out the 
possibility of rehabilitation. As a matter of fact, the trial court per- 
sonally questioned each of the eleven jurors at issue. The record 
establishes that all of these jurors expressed an inability to follow the 
law, although their answers may not have been as unequivocai as 
other jurors. There is no evidence in the record that the trial court 
automatically rejected defendant’s requests to rehabilitate these 
jurors. The fact that a trial court happens to disallow all of defense 
counsel’s requests for rehabilitation does not, in the absence of other 
evidence, amount to a de facto, blanket ruling against all rehabili- 
tation attempts. See Brogden, 334 N.C. 39, 4380 S.E.2d 905 (trial 
court’s misapprehension of law led to expressed and erroneous 
preclusion of all rehabilitation efforts). This assignment of error is 
therefore overruled. 


GUILT/INNOCENCE PHASE 


[5] In his first assignment of error regarding the guilt/innocence 
phase of his trial, defendant contends that the trial court abused its 
discretion by admitting several color photographs of the victims’ bod- 
ies at the crime scene and during the autopsy. Defendant asserts that 
the pictures were needlessly cumulative and gruesome, resulting in 
the arousal of the jury’s passions against the defendant and thereby 
violating his rights to due process and trial by jury. We find defend- 
ant’s argument to be without merit. 
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The trial court must weigh the probative value of the photographs 
against the danger of unfair prejudice to the defendant in deciding 
whether to admit photographic evidence. State v. Gregory, 340 N.C. 
365, 387, 459 S.E.2d 638, 650 (1995), cert. denied, —- U.S. —, 134 
L. Ed. 2d 478 (1996). The decision regarding the admission of pho- 
tographs of crime victims lies within the sound discretion of the trial 
court. Jd. “Photographs of a homicide victim may be introduced even 
if they are gory, gruesome, horrible or revolting, so long as they are 
used for illustrative purposes and so long as their excessive or repe- 
titious use is not aimed solely at arousing the passions of the jury.” 
State v. Hennis, 323 N.C. 279, 284, 372 S.E.2d 523, 526 (1988). In this 
case, all of the photographs were different from one another and 
were all used appropriately for evidentiary purposes during the trial. 
Of the exhibits to which defendant assigns error, exhibits 13-16, 18, 
and 23-28 were all used by State Bureau of Investigation Agent 
Pamela Tulley to illustrate her testimony about the scene of the 
crime. The only other exhibits questioned, numbers 50-58, were used 
by the medical examiner to illustrate his testimony and to support his 
opinions about the wounds and the causes of death. We therefore find 
no abuse of discretion in the trial court’s admission of these pho- 
tographs into evidence, and accordingly, this assignment of error is 
overruled. 


[6] Next, defendant assigns as error the admission of testimony from 
Ms. Ada Lovell that Geraldine Delaney said she had to leave because 
she saw the defendant coming and her pocketbook was in the house. 
Defendant argues that this statement was irrelevant hearsay under 
Rule 803(3) of the North Carolina Rules of Evidence because it was 
made several hours before the murders, and there was no showing 
that the statement related to an alleged confrontation before the mur- 
ders. We disagree. 


In this case, the State presented evidence that Geraldine Delaney 
was murdered between Tuesday, 2 August 1994, and Thursday, 4 
August 1994. Ms. Lovell testified that on the afternoon of 2 August 
1994 at approximately 5:00 p.m., Mrs. Delaney was visiting Ms. 
Lovell’s house. When Mrs. Delaney was told defendant was approach- 
ing, she said to Ms. Lovell, “Oh, I’ve got to go. Harold is asleep, and 
my pocketbook is up there,” and rushed back to her house. Prior to 
ruling on the admissibility of this statement, the trial court conducted 
a vovr dire at which the proposed testimony was proffered. The trial 
court ruled the testimony admissible under N.C.G.S. § 8C-1, Rule 
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803(3) as a statement of the victim’s then existing state of mind or 
emotional condition. 


““Hearsay’ is a statement, other than one made by the declarant 
while testifying at the trial or hearing, offered in evidence to prove 
the truth of the matter asserted.” N.C.G.S. § 8C-1, Rule 801(c) (1992). 
However, under N.C.G.S. § 8C-1, Rule 803(8), the state of mind excep- 
tion to the hearsay rule, “ ‘[e]vidence tending to show a presently 
existing state of mind is admissible if the state of mind sought to be 
proved is relevant and the prejudicial effect of the evidence does not 
outweigh its probative value.’ ” State v. Miller, 344 N.C. 658, 675, 477 
S.E.2d 915, 925 (1996) (quoting State v. Locklear, 320 N.C. 754, 760, 
360 S.E.2d 682, 685 (1987)). 


When intent is directly in issue, a declarant’s statements “relative 
to his then existing intention are admitted without question.” 2 
Kenneth S. Broun, Brandis & Broun on North Carolina Evidence 
§ 218, at 92 (4th ed. 1993); see State v. Maynard, 311 N.C. 1, 316 
S.E.2d 197 (pre-Rules case, murder victim's statement that he would 
testify against defendant properly admitted as evidence of defend- 
ant’s motive), cert. denied, 469 U.S. 963, 83 L. Ed. 2d 299 (1984). In the 
present case, the statements attributed to Mrs. Delaney were relevant 
to prove two material facts: first, that she feared defendant would 
steal from her, and second, that she had no intention of giving money 
to the defendant. Because the victim’s state of mind regarding her 
intention not to give defendant the money he wanted was relevant to 
the issue of defendant’s motive for murder, the testimony in question 
was admissible under the state of mind exception. The fact that the 
statement was made some time before the estimated time of the rmur- 
ders is irrelevant. In State v. Taylor, 332 N.C. 372, 420 S.E.2d 414 
(1992), this Court observed that, “Rule 803(3) does not contain a 
requirement that the declarant’s statement must be closely related in 
time to the future act intended.” 332 N.C. at 386, 420 S.E.2d at 422-23. 
Accordingly, defendant’s assignment of error is overruled. 


[7] In his next assignment of error, defendant argues that the trial 
court’s admission of Agent Tulley’s opinion testimony regarding the 
crime scene amounted to an abuse of discretion. Defendant’s argu- 
ment centers on two opinions rendered by Agent Tulley: that Dr. 
Delaney was standing when first hit and that the door to the house 
was closed at the time he was accosted. Defendant contends that 
these opinions were rendered without proper foundation by a witness 
not qualified as an expert because Agent Tulley was not an expert in 
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blood-spatter evidence. We find defendant’s argument to be without 
merit. 


The admissibility of expert testimony is governed by Rule 702 of 
the North Carolina Rules of Evidence, which provides: 


If scientific, technical or other specialized knowledge will 
assist the trier of fact to understand the evidence or to determine 
a fact in issue, a witness qualified as an expert by knowledge, 
skill, experience, training, or education, may testify thereto in the 
form of an opinion. 


N.C.G.S. § 8C-1, Rule 702 (1992). The trial court has broad discretion 
in the determination and admission of expert testimony. In State v. 
Goode, 341 N.C. 518, 461 S.E.2d 631 (1995), this Court stated: 


“It is not necessary that an expert be experienced with the iden- 
tical subject matter at issue or be a specialist, licensed, or even 
engaged in a specific profession.” State v. Evangelista, 319 N.C. 
152, 164, 353 S.E.2d 375, 384 (1987). “It is enough that the expert 
witness ‘because of his expertise is in a better position to have an 
opinion on the subject than is the trier of fact.’” Jd. at 164, 353 
S.E.2d at 384 (quoting State v. Wilkerson, 295 N.C. 559, 569, 247 
S.E.2d 905, 911 (1978)). Further, “the trial judge is afforded wide 
latitude of discretion when making a determination about the 
admissibility of expert testimony.” Bullard, 312 N.C. at 140, 322 
S.E.2d at 376. 


Goode, 341 N.C. at 529, 461 S.E.2d at 640-41 (citations omitted). 


The record shows that Agent Tulley had extensive training and 
experience in crime-scene collection and processing. She earned a 
bachelor’s degree in criminology, during which she took a crime-lab 
class, and a master’s degree in criminal justice. She also had numer- 
ous hours of training in crime-scene collection and processing at the 
State Bureau of Investigation (SBI). She specializes in forensic crime- 
scene collection and processing at the SBI, and she has testified as a 
crime-scene specialist in well over seventy-five cases. This education 
and experience clearly put her in a “better position to have an opin- 
ion on the subject than is the trier of fact.” Jd. at 529, 461 S.E.2d at 
640. Moreover, Agent Tulley’s opinions were not based solely on 
blood-spatter evidence. The record shows her opinions were deduced 
from a combination of the blood spatters, the location of Dr. 
Delaney’s glasses, the relationship between the body and the door, 
and the location of the wounds on Dr. Delaney’s head. These were all 


IN THE SUPREME COURT 551 


STATE v. EAST 
(345 N.C. 535 (1997)] 


matters within Agent Tulley’s experience and knowledge base. As a 
result, it was reasonable for the trial court to find that Agent Tulley’s 
education, training and experience placed her in a position to assist 
the jury in understanding the crime-scene evidence. Thus, the trial 
court’s admission of this testimony was not an abuse of discretion, 
and defendant’s assignment of error is overruled. 


[8] The defendant next assigns error to the trial court’s admission of 
Ms. Cora Cobb’s testimony regarding the defendant. Ms. Cobb, the 
defendant’s aunt, testified at trial that defendant twice told her that 
he wished Mrs. Delaney were dead by stating, “That bitch is back. I 
hate that bitch. I wish she was dead,” or words to that effect. After 
objection by defense counsel, the district attorney admitted that 
these exact words were never disclosed to the defense and that the 
defense did not know about the phrase containing the death wish. 
The trial court admitted the statement notwithstanding, finding that 
the “substance” of the statement had been revealed to the defense. 
We agree with the trial court. 


Defendant argues that the district attorney’s failure to disclose 
the sentence, “I wish she was dead,” was a violation of the State’s dis- 
covery obligations under N.C.G.S. § 15A-903. Section 15A-903(4)(2) 
provides in relevant part: 


(a) Statement of Defendant.—Upon motion of a defendant, 
the court must order the prosecutor: 


(2) To divulge, in written or recorded form, the substance of 
any oral statement relevant to the subject matter of the 
case made by the defendant, regardless of to whom the 
statement was made, within the possession, custody or 
control of the State, the existence of which is known to 
the prosecutor or becomes known to him prior to or dur- 
ing the course of trial.... 


N.C.G.S. § 15A-903(a)(2) (1988). The express language of the statute 
mandates only that the district attorney provide defense counsel with 
the “substance” of the defendant’s statement. We stated in State v. 
Bruce, 315 N.C. 273, 337 S.E.2d 510 (1985), that “ ‘substance’ means: 
‘Essence; the material or essential part of a thing, as distinguished 
from “form.” That which is essential.’ ” Jd. at 280, 337 S.E.2d at 515 
(quoting Black’s Law Dictionary 1280 (5th ed. 1979)). In this case, 
the record shows that the district attorney told the defense that Ms. 
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Cobb planned to testify that the defendant had called the victim a 
“pitch” and that he had said he “hated Geraldine Delaney.” The 
essence of Ms. Cobb’s testimony was that defendant had an intense 
dislike—a hatred—for Mrs. Delaney. Whether that dislike was 
expressed by saying he “hated” her, that she was a “bitch,” or that he 
“wished she was dead,” the defense was still conveyed the substance 
of her planned testimony. As this Court stated in State v. Pridgen, 313 
N.C. 80, 326 S.E.2d 618 (1985): 


We believe that it would be unreasonable, if not impossible, for a 
prosecutor to anticipate the exact testimony of a witness. 
Additional details omitted under the stress or other circum- 
stances of an initial interview may be recalled when the witness 
is later interviewed in preparation for trial. Moreover no witness 
can be expected to repeat verbatim on the stand what he or she 
has previously stated during interviews. Where, as in the present 
case, trial testimony is substantially similar to what in sub- 
stance was provided during discovery, and variations are attrib- 
utable to the addition or elaboration of detail or merely changes 
in vocabulary or syntax, the testimony is admissible, and in full 
compliance with our discovery rules. 


Id. at 91, 326 S.E.2d at 625. 


Moreover, whether a party is issued sanctions for failure to com- 
ply with discovery rules is in the discretion of the trial court. State v. 
Tucker, 329 N.C. 709, 717, 407 S.E.2d 805, 810 (1991). In Tucker, we 
discussed the principles underlying discovery rules: 


The purpose of these procedures is to protect the defendant from 
unfair surprise. State v. Payne, 327 N.C. 194, 202, 394 S.E.2d 158, 
162 (1990), cert. denied, [498] U.S. [1092], 112 L. Ed. 2d 1062 
(1991); State v. Alston, 307 N.C. 321, 331, 298 S.E.2d 631, 639 
(1983). Whether a party has complied with discovery and what 
sanctions, if any, should be imposed are questions addressed to 
the sound discretion of the trial court. State v. Weeks, 322 N.C. 
152, 171, 367 S.E.2d 895, 906 (1988). “[The] discretionary rulings 
of the trial court will not be disturbed on the issue of failure to 
make discovery absent a showing of bad faith by the state in its 
noncompliance with the discovery requirements.” State v. 
McClintick, 315 N.C. 649, 662, 340 S.E.2d 41, 49 (1986). 


Tucker, 329 N.C. at 716-17, 407 S.E.2d at 809-10. The record shows 
that the trial court held an extensive hearing on the statement in 
question. A preview of the evidence on voir dire was given in which 


IN THE SUPREME COURT 553 


STATE v. EAST 
[345 N.C. 535 (1997)] 


both parties examined the witness, and the trial court heard legal 
arguments from both sides. Thereafter, the trial court made findings 
of fact and conclusions of law supporting its decision. No showing of 
bad faith on the part of the State was made. Because the record 
shows that the trial court thoroughly considered the admissibility of 
the statement at issue and because there is competent evidence in the 
record to support the trial court’s exercise of discretion, we are 
bound by the trial court’s finding, and we find no abuse of discretion. 
State v. Mills, 332 N.C. 392, 405, 420 S.E.2d 114, 120 (1992). Thus, 
defendant’s assignment of error on this issue is overruled. 


[9] In his next assignment of error, defendant asserts that the trial 
court erred by failing to instruct the jury on voluntary manslaughter. 
Defendant contends that the testimony of Ms. Deborah Hartman 
raised the issue of voluntary manslaughter and that, relying on State 
v. Mustafa, 113 N.C. App. 240, 245, 487 S.E.2d 906, 908-09, cert. 
denied, 336 N.C. 613, 447 S.E.2d 409 (1994), the trial court must 
charge on a lesser-included offense whenever there is some evidence 
that might convince a rational trier of fact to convict of that lesser 
offense. We find defendant’s contention unpersuasive. 


It is well-settled law in this state that when a jury is properly 
instructed on both first-degree and second-degree murder and 
returns a verdict of guilty of first-degree murder, the failure to 
instruct on voluntary manslaughter is harmless error. State v. Lyons, 
340 N.C. 646, 663-64, 459 S.E.2d 770, 780 (1995). This is precisely what 
happened in the present case. The fact that Ms. Hartman's testimony 
may have raised the possibility of voluntary manslaughter is thus 
irrelevant to our analysis of this issue. As a result, defendant’s assign- 
ment of error is overruled. 


CAPITAL SENTENCING PROCEEDING 


[10] In his first assignment of error regarding his capital sentencing 
proceeding, defendant asserts that it was improper for the trial court 
to submit both robbery and pecuniary gain as aggravating circum- 
stances. Citing State v. Quesinberry, 319 N.C. 228, 240, 354 S.E.2d 
446, 453 (1987), defendant argues that these two aggravating circum- 
stances are redundant when a premeditated murder is committed 
during a robbery. We find the circumstances of this case do not merit 
the application urged by defendant. 


It is established law in North Carolina that it is error to submit 
two aggravating circumstances when the evidence to support each is 
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precisely the same. State v. Gibbs, 335 N.C. 1, 58-59, 436 S.E.2d 321, 
354 (1993), cert. denied, —— U.S. —, 129 L. Ed. 2d 881 (1994); State 
v. Jennings, 333 N.C. 579, 627-28, 480 S.E.2d 188, 213-14, cert. 
denied, 510 U.S. 1028, 126 L. Ed. 2d 602 (1993). Conversely, where the 
aggravating circumstances are supported by separate evidence, it is 
not error to submit both to the jury, even though the evidence sup- 
porting each may overlap. State v. Gay, 334 N.C. 467, 495, 434 S.E.2d 
840, 856 (1993); State v. Jones, 327 N.C. 439, 452, 396 S.E.2d 309, 316 
(1990). 


To prove a robbery, the State need only establish that the defend- 
ant feloniously took money or goods of any value from the person of 
another against that person’s will by violence or by putting that per- 
son in fear. State v. Daniels, 337 N.C. 248, 267, 446 S.E.2d 298, 313 
(1994), cert. denied, —- U.S. —,, 130 L. Ed. 2d 895 (1995). The desire 
for pecuniary gain is not an essential element of robbery, and not all 
robberies are committed for pecuniary gain. State v. Richardson, 342 
N.C. 772, 467 S.E.2d 685, cert. denied, —- U.S. —,, 186 L. Ed. 2d 160 
(1996). 


In this case, the evidence shows that the defendant murdered the 
victims while engaged in two robberies. The defendant committed 
the murders not only in the course of stealing money from the vic- 
tims, but also in the course of stealing the keys to the victims’ car. 
While there is evidence of a pecuniary gain motive in the theft of the 
money, there is no evidence that the motive for the theft of the car 
keys was pecuniary gain. The evidence shows the defendant stole the 
keys in order to use the car as transportation either to visit his girl- 
friend or to evade law enforcement, not in order to sell the car and 
convert it into cash. The theft of the money supports the pecuniary 
gain aggravating circumstance, and the theft of the keys supports the 
robbery aggravating circumstance. Because the record establishes 
that the aggravating circumstances in question were not supported by 
“precisely the same evidence,” Gibbs, 335 N.C. at 58-59, 486 S.E.2d at 
354, the trial court did not err by submitting both to the jury. As a 
result, defendant’s assignment of error is overruled. 


{11] Defendant’s next assignment of error involves the prosecutors’ 
arguments to the jury. Defendant contends that the prosecutors 
injected impermissible personal opinion and argued facts not in 
evidence, in violation of defendant’s rights under statutory and 
constitutional law. The most objectionable argument, according to 
the defendant, was the vouching by the prosecutors for the truth of 
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their case. We do not agree with defendant’s contentions in this 
regard. 


In State v. Worthy, 341 N.C. 707, 462 S.E.2d 482 (1995), this Court 
summarized the law regulating closing arguments: 


It is well settled that arguments of counsel rest within the 
control and discretion of the presiding trial judge. State v. 
Soyars, 332 N.C. 47, 418 8.E.2d 480 (1992); State v. Williams, 317 
N.C. 474, 346 S.E.2d 405 (1986). In the argument of hotly con- 
tested cases, counsel is granted wide latitude. Williams, 317 N.C. 
at 481, 346 S.E.2d at 410. While it is not proper for counsel to 
“travel outside the record” and inject his or her personal beliefs 
or other facts not contained within the record into jury argu- 
ments, or place before the jury incompetent or prejudicial mat- 
ters, counsel may properly argue all the facts in evidence as well 
as any reasonable inferences drawn therefrom. State v. Monk, 
286 N.C. 509, 212 S.E.2d 125 (1975). 


Additionally, as this Court has previously pointed out, “for an 
inappropriate prosecutorial comment to justify a new trial, it 
‘must be sufficiently grave that it is prejudicial error.” In 
order to reach the level of “prejudicial error” in this regard, it 
now is well established that the prosecutor’s comments raust 
have “so infected the trial with unfairness as to make the 
resulting conviction a denial of due process.” 


State v. Green, 336 N.C. 142, 186, 443 S.E.2d 14, 40 (citations 
omitted), cert. denied, —— U.S. —, 1380 L. Ed. 2d 547 (1994). 
Moreover, “prosecutorial statements are not placed in an isolated 
vacuum on appeal.” State v. Pinch, 306 N.C. 1, 24, 292 S.E.2d 203, 
221, cert. denied, 459 U.S. 1056, 74 L. Ed. 2d 622 (1982), reh’g 
denied, 459 U.S. 1189, 74 L. Ed. 2d 1031 (1983), overruled on 
other grounds by State v. Benson, 323 N.C. 318, 372 S.E.2d 517 
(1988), and by State v. Robinson, 336 N.C. 78, 443 8.E.2d 306 
(1994), cert. denied, —- U.S. —, 130 L. Ed. 2d 650 (1995). 


Worthy, 341 N.C. at 709-10, 462 S.E.2d at 483-84. Also, alleged error in 
the prosecution's arguments must be evaluated in the context of the 
defendant’s arguments. State v. Gladden, 315 N.C. 398, 423, 340 
S.E.2d 673, 689, cert. denied, 479 U.S. 871, 93 L. Ed. 2d 166 (1986). 
Finally, where a party does not object to a jury argument, the 
allegedly improper argument must be so prejudicial and grossly 
improper as to interfere with defendant’s right to a fair trial in order 
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for the trial court to be found erroneous for failure to intervene ex 
mero motu. State v. Alford, 339 N.C. 562, 571, 453 S.E.2d 512, 516 
(1995). 


When measured by these standards, a thorough examination of 
the record establishes that the prosecutors’ statements in this case do 
not rise to such a level as to constitute an interference with defend- 
ant’s right to a fair trial. One of the arguments to which defendant 
assigns error was the questioning of the defendant’s claim that Dr. 
Delaney threatened him with a knife. The prosecution argued: 


[Dr. Delaney was] (mluch different than the defendant. His son 
described him as a man of peace. Mr. Harold Delaney, 5’8 1/2”, 168 
pounds according to the autopsy. A man 8’8 1/2”. Aman of peace. 
Do you really believe that this man [the defendant] was threat- 
ened? And if he was threatened was he threatened with this 
knife? This man threatened with this knife? Is that the truth? 


Mr. Collins in his closing arguments told you that he wanted a 
verdict that spoke the truth. So do we. We would never ask you 
to convict if we did not believe it was the truth. And we believe 
the same way, we ask you to go back to the jury room and bring 
back a verdict that does speak the truth. 


The defendant contends that this constitutes impermissible injection 
of personal opinion by the prosecutor. However, when viewed in the 
context of the arguments of both sides, it is apparent that the prose- 
cutor’s objective with this argument was to admonish the jury to do 
exactly what the defense had already asked—to return a verdict that 
spoke the truth—and that the prosecution would never ask the jury 
to do otherwise. Moreover, the defense repeatedly questioned the 
prosecution’s integrity and the truthfulness of its witnesses during 
the defendant’s closing arguments. Therefore, it cannot be said that 
the prosecution’s defense of its case and its witnesses was grossly 
improper within the context of these facts. As a result, the prosecu- 
tion’s arguments were not so grossly improper as to have required the 
trial court to intervene ex mero motu or to have deprived the defend- 
ant of a fair trial. This assignment of error is overruled. , 


[12] In his next assignment of error, defendant contests the trial 
court’s submission of the heinous, atrocious, or cruel aggravating cir- 
cumstance to the jury. Defendant cites State v. Goodman, 298 N.C. 1, 
257 §.E.2d 569 (1979), for the proposition that “[b]y using the word 
‘especially’ the legislature indicated that there must be evidence that 
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the brutality involved in the murder in question must exceed that nor- 
mally present in any killing before the jury would be instructed upon 
this subsection.” 298 N.C. at 25, 257 S.E.2d at 585. Defendant then 
asserts that the heinous, atrocious, or cruel aggravating circumstance 
was improper in this case because the evidence only showed that the 
victims died as a result of one to four blows to the head and that this 
does not rise to the level established by precedent for submission. We 
disagree. 


The standard for submission of aggravating circumstances under 
N.C.G.S. § 15A-2000 is as follows: 


It is well settled that the trial court must consider the evi- 
dence in the light most favorable to the State when determining 
the sufficiency of the evidence to support this aggravating cir- 
cumstance. The State is entitled to every reasonable inference to 
be drawn from the evidence; contradictions and discrepancies 
are for the jury to resolve; and all evidence admitted that is favor- 
able to the State is to be considered. 


State v. Robinson, 342 N.C. 74, 85-86, 463 S.E.2d 218, 225 (1995) (cita- 
tions omitted), cert. denied, —— U.S. —-, 134 L. Ed. 2d 793 (1996). A 
murder is properly characterized as especially heinous, atrocious, or 
cruel when it is a “ ‘conscienceless or pitiless crime which is unnec- 
essarily torturous to the victim.’ ” Burr, 341 N.C. at 307, 461 S.E.2d at 
626 (quoting Goodman, 298 N.C. at 25, 257 S.E.2d at 585). The fact 
that the murder involves a brutal attack which inflicts injuries beyond 
those necessary to kill the victim evidences an especially heinous, 
atrocious, or cruel murder. Burr, 341 N.C. at 307, 461 S.E.2d at 626. 
Also, murders that are physically agonizing or otherwise dehumaniz- 
ing to the victims are appropriately considered especially heinous, 
atrocious, or cruel. State v. Lynch, 340 N.C. 435, 473, 459 S.E.2d 679, 
698 (1995), cert. denied, —— U.S. —-, 134 L. Ed. 2d 558 (1996). Other 
factors also go into deciding whether a murder is especially heinous, 
atrocious, or cruel, such as the brutality of the assault, State v. 
Huffstetler, 312 N.C. 92, 115-16, 322 S.E.2d 110, 125 (1984), cert. 
denied, 471 U.S, 1009, 85 L. Ed. 2d 169 (1985), or the advanced age of 
the victims, Williams, 339 N.C. at 52, 452 S.E.2d at 275. 


In this case, the evidence showed that the Delaneys—two diminu- 
tive, peaceful persons in their seventies—were beaten to death in 
their own home by their 260-pound nephew with a blunt-force object. 
Each of them suffered several wounds in their futile attempts to 
defend themselves. In the course of their struggle, they were cut and 
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beaten so as to cause extreme pain and suffering. The autopsy 
showed that the esteemed Dr. Delaney was struck at least fourteen 
separate times, and his “tiny” wife was struck at least ten or eleven 
separate times, many of the blows coming after they were on the 
ground. The Delaneys were beaten by the defendant so severely and 
so mercilessly that their bones were crushed, their skulls were frac- 
tured exposing brain tissue and Mrs. Delaney’s finger was completely 
amputated. Afterward, the defendant rifled through their belongings, 
stole their money and fled the state in their car. Based on this evi- 
dence, it is beyond intelligent debate that the trial court was correct 
in allowing the jury to consider whether these murders were espe- 
cially heinous, atrocious, or cruel. Thus, defendant’s assignment of 
error to the contrary is overruled. 


[13] Defendant next asserts that the jury’s failure to find in mitiga- 
tion that defendant was under the influence of a mental or emotional 
disturbance was erroneous and was a violation of his rights to due 
process and a fair trial. Defendant argues that the jury was required 
to consider this mitigating circumstance since the trial court decided 
a peremptory instruction was justified and since there was no evi- 
dence that contradicted a finding of the circumstance. We conclude 
there was no error in either the trial court’s submission of this cir- 
cumstance or the jury’s consideration of and failure to find it. 


In State v. Alston, 341 N.C. 198, 461 S.E.2d 687 (1995), cert. 
denied, —— U.S. —-, 1384 L. Ed. 2d 100 (1996), this Court discussed 
the relative duties of the trial court and jury regarding mitigating 
circumstances: 


In those cases where the evidence is truly uncontradicted, 
the defendant is, at most, entitled to a peremptory instruction 
when he requests it. State v. Johnson, 298 N.C. 47, 76, 257 S.E.2d 
597, 618 (1979). A peremptory instruction tells the jury to answer 
the inquiry in the manner indicated by the trial court if it finds 
that the fact exists as all the evidence tends to show. Id. at 75, 257 
S.E.2d at 617....[E]ven where all of the evidence supports a find- 
ing that the mitigating circumstance exists and a peremptory 
instruction is given, the jury may nonetheless reject the evidence 
and not find the fact at issue if it does not believe the evidence. 
Id. 


The jury’s failure to find this statutory mitigating circum- 
stance does not indicate that the jury was prevented from or 
failed to consider it. To the contrary, this mitigating circumstance 
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was submitted, thus, the jury was required to consider it. The jury 
simply declined to find that the evidence supported this mitigat- 
ing circumstance. 


Alston, 341 N.C. at 256, 461 S.E.2d at 719-20 (emphasis added). 


In the present case, the trial court gave the following peremptory 
instruction in his charge on the murder of Dr. Delaney: 


I instruct you, ladies and gentlemen, that all of the evidence 
tends to show that this murder was committed while the defend- 
ant was under the influence of mental or emotional disturbance. 
And therefore, as to this circumstance I charge that if one or 
more of you find the facts to be as all the evidence tends to show 
you would so indicate by having your foreman write “Yes” in the 
space provided after this mitigating circumstance on the Issues 
and Recommendation form. However, if none of you find this cir- 
cumstance to exist, even though there is no evidence to the con- 
trary, then you would so indicate by having your foreman write 
“No” in that space. 


The trial court gave an identical instruction on this mitigating cir- 
cumstance in its charge on the murder of Mrs. Delaney. However, the 
jury did not find that defendant committed the crimes while he was 
under the influence of mental or emotional distress, as it was entitled 
to do under these instructions and under the law. It is impossible to 
determine the extent of the jury’s consideration of this mitigating cir- 
cumstance. However, such an inquiry is beyond our authority and 
beyond a proper consideration of this issue. The only relevant inquiry 
is whether the trial court issued a peremptory instruction if 
requested. That occurred. Consequently, the jury’s conclusion that it 
should not find this mitigating circumstance does not constitute 
reversible error, and defendant’s assignment of error is overruled. 


PRESERVATION ISSUES 


Defendant assigns as error, for the sake of preservation, the fol- 
lowing: denial of defendant’s motion for individual voir dire and 
sequestration of the jury during voir dire; denial of defendant's alter- 
native motion for small group voir dire and sequestration for the 
remainder of the jury pool; denial of defendant’s motion to declare 
the death penalty unconstitutional; the constitutional challenge to the 
especially heinous, atrocious, or crue] aggravating circumstance as 
standardless; the constitutional challenge to the course of conduct 
aggravating circumstance as standardless; the use of the word “may” 
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in sentencing Issue Three; and the general challenges to N.C.G.S. 
§ 15A-2000. The defendant concedes this Court has consistently 
rejected these claims of error, and he fails to otherwise argue or brief 
these assignments of error. Nevertheless, we have thoroughly 
reviewed the record and these issues in light thereof, and we find no 
compelling reason to depart from our prior rulings on these issues. 
Accordingly, defendant’s assignments of error here are overruled. 


PROPORTIONALITY REVIEW 


Having found no error in either the guilt/innocence phase of 
defendant’s trial or the capital sentencing proceeding, it is now our 
duty to determine (1) whether the evidence supports the aggravating 
circumstances found by the jury; (2) whether passion, prejudice or 
“any other arbitrary factor” influenced the imposition of the death 
sentence; and (3) whether the sentence is excessive or dispropor- 
tionate to the penalty imposed in similar cases, considering both the 
crime and the defendant. N.C.G.S. § 15A-2000(d)(2) (Supp. 1996). 


In the present case, the defendant was convicted of first-degree 
murder upon the theory of malice, premeditation, and delibera- 
tion. The jury found the aggravating circumstances that the murder 
was committed by the defendant while the defendant was engaged 
in the commission of robbery with a dangerous weapon, N.C.G.S. 
§ 15A-2000(e)(5); that the murder was committed for pecuniary gain, 
N.C.G.S. § 15A-2000(e)(6); that the murder was especially heinous, 
atrocious, or cruel, N.C.G.S. § 15A-2000(e)(9); and that the murder 
was part of a course of conduct in which the defendant engaged and 
the course of conduct included the commission by the defendant of 
other crimes of violence against another person or persons, N.C.G.S. 
§ 15A-2000(e)(11). We conclude that the evidence supports the aggra- 
vating circumstances found by the jury. We further conclude, based 
on our thorough review of the record, transcript and briefs, that the 
sentence of death was not imposed under the influence of passion, 
prejudice or any other arbitrary factor. 


[14] The final statutory duty of this Court is to conduct a propor- 
tionality review. One purpose of proportionality review is to guard 
against the “capricious or random imposition of the death penalty.” 
State v. Barfield, 298 N.C. 306, 354, 259 S.E.2d 510, 544 (1979), cert. 
denied, 448 U.S. 907, 65 L. Ed. 2d 1137 (1980). Another “is to eliminate 
the possibility that a person will be sentenced to die by the action of 
an aberrant jury.” State v. Holden, 321 N.C. 125, 164-65, 362 S.E.2d 
513, 537 (1987), cert. denied, 486 U.S. 1061, 100 L. Ed. 2d 935 (1988). 
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In conducting proportionality review, we compare this case to others 
in the pool, defined in State v. Williams, 308 N.C. 47, 79-80, 301 
S.E.2d 335, 355, cert. denied, 464 U.S. 865, 78 L. Ed. 2d 177 (1983), 
and State v. Bacon, 337 N.C. 66, 106-07, 446 S.E.2d 542, 563-64 (1994), 
cert. denied, —— U.S. —,, 130 L. Ed. 2d 1083 (1995), as being those 
that “are roughly similar with regard to the crime and the defendant.” 
State v. Lawson, 310 N.C. 632, 648, 314 S.E.2d 493, 503 (1984), cert. 
denied, 471 U.S. 1120, 86 L. Ed. 2d 267 (1985). Whether the death 
penalty is disproportionate “ultimately rest[s] upon the ‘experienced 
judgments’ of the members of this Court.” State v. Green, 336 N.C. at 
198, 448 $.E.2d at 47. 


The case sub judice has several distinguishing characteristics: 
The jury convicted the defendant of two counts of first-degree mur- 
der under the theory of malice, premeditation, and deliberation; the 
murders were found by the jury to be especially heinous, atrocious, 
or cruel; the jury found three additional aggravating circumstances; 
the victims were two elderly persons; the victims were beaten to 
death by a family member in their own home in the course of a rob- 
bery; and the victims suffered numerous defensive wounds and likely 
experienced great pain before death. These characteristics distin- 
guish this case from those in which we have held the death sentence 
disproportionate. 


Of the cases in which this Court has found the death penalty dis- 
proportionate, only two involved the especially heinous, atrocious, or 
cruel aggravating circumstance. State v. Stokes, 319 N.C. 1, 352 
S.E.2d 653 (1987); State v. Bondurant, 309 N.C. 674, 309 S.E.2d 170 
(1983). Both Stokes and Bondurant are distinguishable from this 
case. 


In Stokes, the seventeen-year-old defendant, along with four 
accomplices, robbed the victim and beat him to death. This Court 
found the sentence of death disproportionate because of the defend- 
ant’s young age and because the defendant received the death penalty 
while an older accomplice received only a life sentence. Stokes, 319 
N.C. at 21, 352 S.E.2d at 664. By contrast, the defendant’s age is not a 
mitigating circumstance in the present case. Here, the thirty-four- 
year-old defendant, without the aid of an accomplice, beat the two 
victims to death. 


In Bondurant, the defendant shot the victim while they were rid- 
ing together in a car. This Court found the death penalty dispropor- 
tionate because the defendant immediately exhibited remorse and 
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concern for the victim’s life by directing the driver to go to the hos- 
pital. The defendant went into the hospital to secure medical help for 
the victim, voluntarily spoke to police and admitted shooting the vic- 
tim. Bondurant, 309 N.C. at 694, 309 S.E.2d at 182-83. In the present 
case, the defendant showed no remorse for the victims and testified 
he could not remember killing the Delaneys, even though he told his 
girlfriend on 4 August 1994 that the Delaneys were dead. Additionally, 
the defendant did not seek medical help for the victims, and he fled 
the state in an attempt to elude law enforcement. Thus, we find no 
significant similarity between this case and Stokes or Bondurant. 


As noted above, four aggravating circumstances were found by 
the jury. Of the cases in which this Court has found a sentence of 
death disproportionate, the jury found the existence of more than one 
aggravating circumstance in only two cases, Bondurant and State v. 
Young, 312 N.C. 669, 325 S.E.2d 181 (1985). Bondurant, as discussed 
above, is clearly distinguishable. In Young, this Court focused on the 
jury’s failure to find the existence of the especially heinous, atro- 
cious, or cruel aggravating circumstance. The present case is distin- 
guishable from Young because, here, the jury found the aggravating 
circumstance that the murder was especially heinous, atrocious, or 
cruel. For all of the foregoing reasons, we conclude that the cases in 
which this Court has found the death penalty disproportionate are 
distinguishable from the instant case. 


In performing proportionality review, it is also appropriate for us 
to compare the case before us to other cases in which we have found 
the death sentence to be proportionate. State v. McCollum, 334 N.C. 
208, 244, 433 S.E.2d 144, 164 (1993), cert. denied, —— U.S. —, 129 
L. Ed. 2d 895 (1994). Although we review all of the cases in the pool 
when engaging in our statutory duty of proportionality review, “we 
will not undertake to discuss or cite all of those cases each time we 
carry out that duty.” Jd. Here, it suffices to say that we conclude that 
the present case is more Similar to certain cases in which we have 
found the sentence of death proportionate than to those in which we 
have found the sentence disproportionate or to those in which juries 
have consistently returned recommendations of life imprisonment. 
This case especially resembles State v. Chandler, 342 N.C. 742, 467 
S.E.2d 636, cert. denied, —— U.S. —, 136 L. Ed. 2d 133 (1996). In that 
case, an elderly victim was beaten to death in her home. The beating 
to death of multiple elderly victims places defendant in the pool of 
multiple murderers that this Court consistently has found to merit the 
death penalty. State v. McLaughlin, 341 N.C. 426, 462 S.E.2d 1 (1995), 
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cert. denied, —— U.S. —, 133 L. Ed. 2d 879 (1996); State v. Rose, 
339 N.C. 172, 451 S.B.2d 211 (1994), cert. denied, — U.S. —, 132 
L. Ed. 2d 818 (1995). 


Based on the nature of this crime and the defendant, and par- 
ticularly the distinguishing features noted above, we conclude as a 
matter of law that the sentence of death is neither excessive nor dis- 
proportionate. We conclude that the defendant received a fair trial 
and capital sentencing proceeding, free of prejudicial error. 


NO ERROR. 


STATE OF NORTH CAROLINA vy. PATRICK LANE MOODY 


No. 64A96 
(Filed 7 March 1997) 


1. Criminal Law § 1340 (NCI4th Rev. )— capital sentencing— 
letters from victim to wife—rebuttal of mitigating 
evidence 

The trial court did not err in a capital sentencing proceeding 
by overruling defendant’s objection to the introduction of three 
letters from the murder victim to his estranged wife expressing 
his love for his wife and his anguish that she had left him on the 
ground that any probative value of the letters would be out- 
weighed by the danger of unfair prejudice where the letters were 
introduced to corroborate testimony that defendant loved his 
wife and did not abuse her, thus rebutting defendant’s theory of 
mitigation that defendant believed that the victim’s wife was 
being abused by the victim. Moreover, the admission of the 
letters was not plain error because the jury probably would 
not have reached a different result if the letters had not been 
admitted. 


Am Jur 2d, Criminal Law §§ 598 et seq. 


2. Criminal Law § 453 (NCI4th Rev.)— capital sentencing— 
letters from victim to wife—closing argument—not victim 
impact statement—no gross impropriety 

The prosecutor's closing argument in a capital sentencing 
proceeding with regard to letters written by the victim to his 
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estranged wife did not improperly treat the content of the letters 
as victim-impact evidence and was not so grossly improper as to 
require the court to intervene ex mero motu. 


Am Jur 2d, Criminal Law § 598. 


. Criminal Law § 1335 (NCI4th Rev.)— capital sentencing— 


sexual relationship with victim’s wife—motive 


The trial court did not err in a capital sentencing proceed- 
ing by failing to edit defendant’s statement to an S.B.I. agent 
to exclude references to defendant’s sexual relationship with 
the victim’s wife because this evidence was relevant to defend- 
ant’s motive to kill the victim and was admissible under N.C.G.S. 
§ 15A-2000(a)(3). 


Am Jur 2d, Criminal law §§ 598 et seq. 


. Criminal Law § 460 (NCI4th Rev.)— capital sentenc- 


ing—closing argument—poem about death—no gross 
impropriety 

The prosecutor’s reading of a poem about death to the jury 
during his closing argument in a capital sentencing proceeding 
did not suggest that a higher authority was calling for the death 
sentence in this case and was not so grossly improper as to 
require the trial court to intervene ex mero motu. 


Am Jur 2d, Trial §§ 632-639. 


.Criminal Law § 1324 (NCIl4th Rev.)— death penalty 


statute—constitutionality 
The North Carolina death penalty statute is constitutional. 


Am Jur 2d, Trial §§ 1441 et seq. 


. Criminal Law § 1387 (NCI4th Rev.)— mitigating circum- 


stance—domination by another—instructions 


The trial court’s instruction on the statutory mitigating cir- 
cumstance of domination by another was not erroneous because 
one or more of the alternatives set forth in the general legal defi- 
nition of domination in the first portion of the instruction may 
not have applied directly to the facts of this case. In any event, 
the instruction in this case was not erroneous where the second 
portion of the instruction was tailored to defendant’s evidence on 
domination and allowed the jury to determine whether that evi- 
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dence amounted to domination as defined by the general defini- 
tion. N.C.G.S. § 15A-2000(f)(5). 


Am Jur 2d, Criminal Law § 598. 


. Criminal Law § 1375 (NCI4th Rev.)— capital sentencing— 
mitigating circumstances—incorrect statement on Issues 
and Recommendation as to Punishment form—correction 
by supplemental instructions—no plain error 


Although a statement on the Issues and Recommendation as 
to Punishment form given to jurors in a capital sentencing pro- 
ceeding that “yes” should be written beside a mitigating circum- 
stance if one or more jurors find that circumstance by a prepon- 
derance of the evidence “and that it has mitigating value” was 
incorrect for statutory mitigating circumstances since statutory 
circumstances, if found, have mitigating value, this statement did 
not constitute plain error where this mistake was brought to the 
court’s attention before the jury began its deliberations; the court 
explained the mistake to the jury and gave supplemental instruc- 
tions on the distinction between statutory and nonstatutory miti- 
gating circumstances; the court also instructed the jury to delete 
the offending phrase either by marking through the phrase on the 
form or by mentally omitting it; and after the jury returned its ver- 
dict, the court polled the jurors as to whether they understood 
the instructions on mitigating circumstances and the jurors indi- 
cated that they did. The instructions given were in accordance 
with the law, and it is presumed that the jurors were able to fol- 
low the instructions as they were given. 


Am Jur 2d, Criminal Law §§ 609 et seq. 


. Criminal Law § 1354 (NCI4th Rev. )— capital sentencing— 
aggravating and mitigating circumstances—recording of 
each juror’s vote not required 


The trial court did not err in denying defendant’s motion to 
have each juror in a capital sentencing proceeding record his or 
her vote on each aggravating and mitigating circumstance on the 
Issues and Recommendation as to Punishment form. The failure 
to record each juror’s vote did not hamper meaningful appellate 
review of trial error or the Supreme Court’s proportionality 
review since the jury’s finding of an aggravating circumstance 
must be unanimous, and since a “yes” answer to a mitigating 
circumstance simply means that one or more jurors found the 
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mitigating circumstance to exist, and whether the mitigating cir- 
cumstance was found by one juror or by twelve jurors makes no 
difference to the Supreme Court’s finding on appellate review of 
trial error. 


Am Jur 2d, Criminal Law §§ 598 et seq. 


. Evidence and Witnesses § 1346 (NCI4th)— confessions— 


mental capacity to waive rights 


The evidence at a suppression hearing supported the trial 
court’s findings that, although defendant is of subnormal intelli- 
gence, he had the mental capacity to waive his constitutional 
rights against self-incrimination and to counsel prior to making 
two confessions to law enforcement officers and that his confes- 
sions were made freely, voluntarily, and understandingly. 


Am Jur 2d Criminal Law §8§ 598 et seq. 


Evidence and Witnesses § 1354 (NCI4th)— inculpatory 
statement—not verbatim transcript—suppression not 
required 


An S.B.I. agent’s notes of inculpatory statements made by 
defendant were not required to be suppressed because they were 
not a verbatim transcript which included the agent’s questions 
where the agent merely read the notes and there was no attempt 
to introduce the notes as defendant’s written statement. 


Am Jur 2d, Criminal Law §§ 598 et seq. 


Evidence and Witnesses § 1113, 966 (NCI4th)— notes of 
defendant’s inculpatory statements—admissions of party 
opponent—past recorded recollection 


An S.B.I. agent could properly read from a narrative report 
prepared from his notes of inculpatory statements made by 
defendant even though the notes were not acknowledged or 
adopted by defendant since defendant’s statements were admis- 
sible as admissions of a party opponent. Moreover, the 8.B.1. 
agent’s reading from the narrative report prepared from his notes 
was admissible under the doctrine of past recorded recollection 
set forth in Rule of Evidence 803(5) where the agent testified that 
the report refreshed his recollection of the interview with defend- 
ant. N.C.G.S. § 8C-1, Rule 803(5). 


Am Jur 2d, Evidence §§ 1258-1275. 
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Criminal Law § 732 (NCI4th Rev. )— weight of confession— 
guilty plea—instruction not required 

The trial court did not err by failing to give the pattern jury 
instruction on the weight to be given a defendant’s confession 
where defendant pleaded guilty to first-degree murder and there 
was thus no question as to his guilt of the crime charged. 


Am Jur 2d, Evidence §§ 708-753. 


Criminal Law § 258 (NCI4th Rev. )— illness of defendant— 
recess—informing jury of reason for delay 

When defendant became ill during the trial and the court 
ordered a temporary recess to obtain medical treatment for 
defendant, the trial court did not err in informing the jury of the 
reason for the delay. 


Am Jur 2d, Criminal Law § 904. 


Necessity and content of instructions to jury respect- 
ing reasons for or inferences from accused’s absence from 
state criminal trial. 31 ALR4th 676. 


Jury § 108 (NCI4th)— jury selection—denial of individual 
voir dire—yes or no answers—no abuse of discretion 

The fact that prospective jurors in a capital trial answered 
“yes” or “no” to counsel’s questions during jury selection is insuf- 
ficient to show an abuse of discretion on the part of the trial 
court in denying defendant’s motion for individual voir dire. 


Am Jur 2d, Jury §§ 193 et seq. 


Criminal Law § 690 (NCI4th Rev.)— capital sentencing— 
mitigating circumstances—uncontradicted evidence— 
peremptory instruction 

When submitting to the jury in a capital sentencing proceed- 
ing uncontradicted evidence supporting a mitigating circum- 
stance, the appropriate device is a peremptory instruction rather 
than a directed verdict. 


Am Jur 2d, Trial § 1487. 
Criminal Law § 690 (NCI4th Rev.)— nonstatutory miti- 
gating circumstances—pattern peremptory instruction 
inappropriate 

The pattern jury peremptory instruction set forth in 
N.C.P.I.—Crim. 150.11 is for statutory mitigating circumstances 
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and should not be given for nonstatutory mitigating circum- 
stances because it does not reflect the distinction between statu- 
tory and nonstatutory mitigating circumstances. 


Am Jur 2d, Trial § 1487. 


17. Criminal Law § 1355 (NCI4th Rev.)— capital sentencing 
proceeding—instructions—unanimity for life verdict 


The trial court did not err by instructing the jury in a capital 
sentencing proceeding in language requiring the jury to be unani- 
mous in order to return a life verdict. 


Am Jur 2d, Criminal Law §§ 598 et seq. 


18. Criminal Law § 1402 (NCI4th Rev.)— death penalty not 
disproportionate 


A sentence of death imposed upon defendant for first-degree 
murder was not excessive or disproportionate where defendant 
pleaded guilty to first-degree murder; the jury found as aggra- 
vating circumstances that defendant had previously been con- 
victed of a violent felony and that defendant committed the mur- 
der for pecuniary gain; defendant conspired with the victim’s wife 
over a period of several weeks to kill the victim; defendant lured 
the victim to a field on the pretense of being interested in pur- 
chasing the victim’s automobile and then shot the victim in the 
back of the head; defendant had previously been convicted of 
attempted murder; and by killing the victim, defendant stood to 
gain a portion of the insurance proceeds on the victim’s life as a 
result of his relationship with the victim’s wife. The fact that 
defendant’s coparticipant in the murder (the victim’s wife) did 
not receive a death sentence does not render defendant’s sen- 
tence of death disproportionate. Furthermore, the prosecutor’s 
decision to prosecute defendant, and not the coparticipant, capi- 
tally does not render defendant’s death sentence unconstitutional 
where there was no showing that this decision was based on an 
unjustifiable standard such as race, religion, or other arbitrary 
classification. 


Am Jur 2d, Criminal Law §§ 609 et seq. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 
ment imposing a sentence of death entered by Greeson, J., at the 10 
July 1995 Criminal Session of Superior Court, Davidson County. 
Heard in the Supreme Court 12 December 1996. 
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Michael F? Easley, Attorney General, by John G. Barnwell, 
Assistant Attorney General, for the State. 


Wiliam F! Massengale and Marilyn G. Ozer for defendant- 
appellant. 


FRYE, Justice. 


Defendant, Patrick Lane Moody, was indicted on 9 January 1995 
for the 16 September 1994 first-degree murder of Donnie Ray 
Robbins. On 14 July 1995, during the State’s presentation of evidence, 
defendant changed his plea to guilty of first-degree murder. 
Following the entry and acceptance of the guilty plea, the trial court 
held a capital sentencing proceeding pursuant to N.C.G.S. § 15A-2000, 
and the jury recommended a sentence of death. The jury found as 
aggravating circumstances that defendant had been previously con- 
victed of a felony involving the use of violence and that the murder 
was committed for pecuniary gain. The jury also found six of the 
twenty-one statutory and nonstatutory mitigating circumstances sub- 
mitted to it. On 20 July 1995, the trial judge, in accordance with the 
jury recommendation, imposed a sentence of death for the first- 
degree murder conviction. 


Defendant makes thirteen arguments on appeal to this Court. We 
reject each of these arguments and conclude that defendant’s capital 
sentencing proceeding was free of prejudicial error and that the 
death sentence is not disproportionate. 


The State’s evidence in the guilt and sentencing phases tended to 
show the following facts and circumstances. In July 1994, defendant 
started having an affair with Wanda Robbins (Wanda), the wife of the 
victim, Donnie Robbins (Donnie). Over the course of their affair, 
defendant and Wanda discussed various plans to murder Wanda’s 
husband and share the insurance proceeds. On 16 September 1994, 
defendant went to Loman’s Trailer Park in Thomasville, North 
Carolina, to the home of Donnie and Wanda Robbins. Defendant iden- 
tified himself as Darryl Thompson and pretended to be interested in 
buying Donnie’s old Chevrolet automobile. He and Donnie went to a 
field near the trailer park where the automobile was located. 
Defendant asked Donnie to measure the automobile, purportedly to 
determine whether it would fit on a “roll-back” truck. As Donnie 
leaned over the hood of the automobile to measure it, defendant shot 
him in the back of the head with a .32-caliber semiautomatic pistol he 
had stolen the previous day from a house near the trailer park. 
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Defendant and Wanda had agreed to meet at the hospital follow- 
ing the murder. While at the hospital, defendant identified himself as 
Darryl Thompson to investigating officers and consented to taking a 
gunshot residue test. Defendant then left the hospital. Early the next 
morning, defendant was apprehended and taken into custody. Later 
that morning, following defendant’s directions, the police found the 
murder weapon, the black jacket defendant had been wearing, and 
other items of evidence. After being arrested, defendant waived his 
Miranda rights and made a statement. 


At trial, after the State had begun its case-in-chief and had pre- 
sented evidence from seven witnesses, defendant withdrew his plea 
of not guilty and entered a plea of guilty to murder in the first degree. 
The court found that there was a factual basis for the plea, defendant 
was competent to stand trial, defendant was satisfied with his at- 
torney, and the plea was made freely and voluntarily. The trial court 
then accepted the plea. 


The State began the presentation of its capital sentencing pro- 
ceeding evidence following the announcement of defendant’s change 
of plea to the jury. Two residents and the owner of the trailer park tes- 
tified that Donnie and Wanda argued often and that on at least two 
occasions these residents had identified mercury in the beer that 
Donnie was drinking. A life insurance agent also testified that Wanda 
Robbins had called her at 5:30 a.m. the morning after the murder to 
complete the paperwork necessary for Wanda’s claim for the insur- 
ance benefits payable upon Donnie’s death. In addition, SBI Special 
Agent Timothy Thayer testified that he interviewed defendant on 21 
September 1994, and Agent Thayer read the transcription of his 
notes from that interview which described defendant's life during the 
summer before the murder. At the conclusion of the State’s evi- 
dence, defendant’s prior convictions in Florida for attempted first- 
degree murder and conspiracy to commit first-degree murder were 
introduced. 


Defendant’s evidence at the capital sentencing proceeding tended 
to show the following facts and circumstances. Defendant was 
involved with a religious group called “His Laboring Few Bikers’ 
Ministry,” which focused on the spiritual needs of bikers at biker ral- 
lies. Two members of the ministry took defendant into their home 
after meeting defendant in Florida and sending him a bus ticket to 
come to High Point to live with them. Steve Ervin, an ordained min- 
ister with the ministry, testified that defendant had become involved 
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with the ministry but later had become distant upon meeting Wanda 
Robbins. 


Defendant’s half-brother and mother testified as to defendant’s 
traumatic and abusive childhood. Dr. Jerry Noble, a psychologist, 
diagnosed defendant as suffering from an attention deficit hyperac- 
tivity disorder, alcohol dependence, a mixed personality disorder, 
child abuse syndrome, and psychologically caused physical prob- 
lems. Dr. Noble testified that defendant had borderline intellectual 
functioning with a full scale [Q of 81. 


Defendant testified as the last witness in the sentencing phase of 
the trial. He affirmed that he shot and killed the victim but denied 
that he did so in order to get insurance money. On cross-examination, 
defendant testified that he killed the victim because Wanda threat- 
ened to notify the police about his outstanding warrants in Florida. 


In his first argument, defendant contends that the trial court 
erred by failing to suppress a series of inflammatory and irrelevant 
letters that were published to the jury during the capital sentencing 
proceeding. Defendant first contends that the trial court erred in 
overruling his objection to the introduction of the letters on the basis 
that any probative value of the letters would be substantially out- 
weighed by the danger of unfair prejudice. In addition, defendant 
argues that the letters were not properly admitted because they are 
hearsay and were not properly authenticated. Finally, defendant 
argues that the letters were improperly admitted as victim-impact 
evidence. 


[1] During the capital sentencing proceeding, the State moved to 
introduce a series of exhibits into evidence, one of which was three 
letters written by the victim to his wife, who was not living in their 
home at the time. The letters express the victim’s love for his wife 
and his pain and anguish that she had left him. Defendant objected, 
arguing that the letters should be excluded under Rule 403 of the 
North Carolina Rules of Evidence. The trial court overruled his objec- 
tion, and defendant challenges this ruling as error. 


Rule 403 provides: 


Although relevant, evidence may be excluded if its proba- 
tive value is substantially outweighed by the danger of unfair 
prejudice, confusion of the issues, or misleading the jury, or 
by considerations of undue delay, waste of time, or needless 
presentation of cumulative evidence. 
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N.C.G.S. § 8C-1, Rule 403 (1992). “Necessarily, evidence which is pro- 
bative in the State’s case will have a prejudicial effect on the defend- 
ant; the question is one of degree.” State v. Weathers, 339 N.C. 441, 
449, 451 S.E.2d 266, 270 (1994). Relevant evidence is properly admis- 
sible “unless the judge determines that it must be excluded, for 
instance, because of the risk of ‘unfair prejudice.’ ” State v. Mercer, 
317 N.C. 87, 94, 343 S.E.2d 885, 889 (1986). “ ‘Unfair prejudice,’ as 
used in Rule 403, means ‘an undue tendency to suggest decision on an 
improper basis, commonly, though not necessarily, as an emotional 
one.” State v. DeLeonardo, 315 N.C. 762, 772, 340 S.E.2d 350, 357 
(1996) (quoting N.C.G.S. § 8C-1, Rule 403 commentary (Supp. 1985)). 


In the instant case, the letters were introduced for the purpose of 
corroborating testimony that the victim loved his wife and did not 
abuse her, rebutting one of defendant’s theories of mitigation, that is, 
that defendant believed that Wanda was being abused by the victim. 
While the letters expressed heartfelt emotion on the part of the 
victim, we find nothing in the instant case to suggest that the jury’s 
decision to recommend a sentence of death was based on any unfair 
prejudice that may have been created by these letters. “In general, the 
exclusion of evidence under the balancing test of Rule 403 of the 
North Carolina Rules of Evidence is within the trial court’s sound dis- 
cretion.” State v. Hennis, 323 N.C. 279, 285, 372 S.E.2d 5238, 527 
(1988). We conclude that the trial court did not abuse its discretion in 
admitting the three letters. 


Defendant also contends that it was error to admit the letters 
because they are hearsay and were not properly authenticated. 
Defendant did not object to the admission of the letters on these 
bases at trial and therefore our review is for plain error. See State v. 
Sierra, 335 N.C. 753, 761, 440 S.E.2d 791, 796 (1994). “In order to pre- 
vail under a plain error analysis, defendant must establish not only 
that the trial court committed error, but that ‘absent the error, the. 
jury probably would have reached a different result.’” Jd. (quoting 
State v. Jordan, 333 N.C. 4381, 440, 426 S.E.2d 692, 697 (1993)). 
Despite the emotional nature of the letters, we conclude that the jury 
probably would not have reached a different result if the letters had 
not been admitted, and thus, we find no plain error. 


[2] Finally, defendant contends that the prosecutor’s closing argu- 
ment improperly treated the content of the letters as victim-impact 
evidence and that the evidence was not permissible under Payne v. 
Tennessee, 501 U.S. 808, 115 L. Ed. 2d 720 (1991), because it caused 
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the jury to return a verdict of death, not because defendant was a 
murderer, but because he was an adulterer. 


In Payne v. Tennessee, the United States Supreme Court held that 


if the State chooses to permit the admission of victim impact evi- 
dence and prosecutorial argument on that subject, the Eighth 
Amendment erects no per se bar. A State may legitimately con- 
clude that evidence about the victim and about the impact of the 
murder on the victim’s family is relevant to the jury’s decision as 
to whether or not the death penalty should be imposed. 


Id. at 827, 115 L. Ed. 2d at 736. In the instant case, the prosecutor 
argued as follows: 


We have walked with Donnie. You have walked Donnie through 
his letters to Wanda. I hope you read each of those letters. I saw 
it looked like most of you were reading those letters. Donnie took 
Wanda back. Donnie was trying with those letters to get Wanda 
back. I think, if you remember, Donnie didn’t know why she left. 
Donnie talks about the Lord in those letters. And that’s what you 
have. 


Defendant did not object to the prosecutor’s argument. 


In reviewing counsel’s arguments in the absence of an objection, 
we have said: 


Control of counsel’s argument is largely left to the trial court’s 
discretion. When a defendant does not object to an alleged 
improper jury argument, the trial judge is not required to inter- 
vene ex mero motu unless the argument is so grossly improper as 
to be a denial of due process. 


State v. Howell, 335 N.C. 457, 471, 489 S.E.2d 116, 124 (1994) (cita- 
tions omitted). We have rejected defendants’ contentions that similar 
arguments were so grossly improper as to require the trial court to 
intervene ex mero motu. See, e.g., State v. Bond, 345 N.C. 1, 37, 478 
S.E.2d 163, 182-83 (1996). We conclude that the prosecutor’s argu- 
ment in reference to the victim’s letters written to his wife was not so 
grossly improper as to require the court to intervene ex mero motu. 
Accordingly, we reject defendant's first argument. 


[3] In his second argument, defendant contends that the trial court 
erred in failing to edit defendant’s statement to exclude references to 
defendant’s sexual relationship with the victim’s wife. After defend- 
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ant had pleaded guilty, SBI Agent Thayer was called to testify to 
defendant's statement given to Agent Thayer after defendant’s arrest. 
Defendant made a pretrial motion to suppress the statement, which 
the trial court denied. At no time did defendant make a motion in 
limine to edit the statement. Nonetheless, defendant contends that 
the trial court was aware that the statement dealt with the sexual 
relationship between defendant and the victim’s wife, and thus, the 
trial court should have, on its own motion, edited the statement to 
exclude the sexual passages. We disagree. 


Absent an objection or motion at trial, our review of this argu- 
ment on appeal is limited to that for plain error such that the jury 
probably would have reached a different result had the sexual pas- 
sages been excluded from the statement. See State v. Mitchell, 328 
N.C. 705, 403 S.E.2d 287 (1991). Given that the evidence of defend- 
ant’s affair with the victim’s wife was relevant to defendant’s motive 
to kill the victim, defendant’s statement was admissible pursuant to 
N.C.G.S. § 15A-2000(a)(3), which provides that “[e]vidence may be 
presented as to any matter that the court deems relevant to sen- 
tence.” However, even assuming arguendo that some portion of the 
statement should have been excluded, we are satisfied that the fail- 
ure to do so did not affect the jury’s recommendation. Therefore, the 
trial court’s admission of the entire statement does not amount to 
plain error. 


[4] In his third argument, defendant contends that the trial court 
erred in not intervening ex mero motu when the prosecutor recited 
the following poem during closing argument: 


Dance, death! Your deeds are done. A new time has set in and you 
are summoned by the Maker. One day death itself will dance 
before the Lord. The wind and the breath of the Lord will call for 
death, and slowly death will bring all limp life and all brittle forms 
of death to the judgment seat. God will pronounce death guilty, 
will sentence death to death and thus sentence to death tears, 
crying, hunger, lonesomeness and disease. Even now there is 
enough evidence gathered against death by those who live under 
the spirit. They build evidence while they work and while they 
wait for the dance and date of death. The date has been set. God 
knows the hour. 


Defendant contends this poem suggests that a higher authority is 
calling for the death sentence and that the jurors must heed this 
judgment. 
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We reject defendant’s third argument on the authority of State v. 
Elliott, 344 N.C. 242, 284-85, 475 S.E.2d 202, 222 (1996) (holding that 
the reading of this same poem to the jury was not so grossly improper 
as to require the trial court to intervene ex mero motu). 


[5] In his fourth argument, defendant contends that the death 
penalty is unconstitutional, and therefore, his death sentence is 
unconstitutional. Defendant concedes that this Court has held 
against his position, see, e.g., State v. Williams, 339 N.C. 1, 52-538, 452 
S.E.2d 245, 276 (1994), cert. denied, —— U.S. —, 183 L. Ed. 2d 61 
(1995), and advances no compelling reason for us to depart from our 
prior holdings. Accordingly, we reject defendant’s fourth argument. 


[6] In his fifth argument, defendant contends that the trial court 
erred by including inapplicable language in the jury instruction on the 
mitigating circumstance of domination. Defendant objected to the 
inclusion of a portion of the pattern jury instruction, and the trial 
court overruled defendant’s objection. 


One of the statutory mitigating circumstances is that the “defend- 
ant acted under duress or under the domination of another person.” 
N.C.G.S. § 15A-2000(f)(5) (Supp. 1994) (amended 1995). The pattern 
jury instruction divides this statutory mitigating circumstance into 
two parts—one on duress and the other on domination—allowing the 
jury to find two mitigating circumstances. N.C.P.I.—Crim. 150.10 
(1995). On the mitigating circumstance of domination, the trial court 
instructed in part: 


Now, a defendant acts under the domination of another person if 
he acts at the command or under the control of the other person 
or in response to the assertion of any authority to which the 
defendant believes he’s bound to submit or which the defendant 
did not have sufficient will to resist. 


Defendant objected to the inclusion of “or in response to the asser- 
tion of any authority to which the defendant believes he is bound to 
submit” and “or which the defendant did not have sufficient will to 
resist.” Defendant contends that the inclusion of these phrases was 
prejudicial error because that language was inapplicable to the case 
and may have prevented one or more jurors from considering or giv- 
ing effect to some of the mitigating evidence. We find no error. 


We note first that the trial court’s instruction includes the word 
“or” between the phrases of the instruction. The disjunctive creates 
alternatives which allow the jury to find that defendant acted under 
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the domination of another person if any of the alternatives listed in 
the instruction are found. The instruction gave a generalized legal 
definition of domination, and the fact that one or more of the alter- 
natives may not have applied directly to the facts of the instant case 
does not render the instruction erroneous. 


Moreover, the second paragraph of the instruction on this 
mitigating circumstance was tailored to defendant’s evidence on 
domination: 


Now, you would find this mitigating circumstance if you find, 
as all the evidence tends to show, that the defendant was in love 
with Wanda Robbins and would do anything to stay in her favor, 
and that Wanda Robbins told the defendant, I want him killed 
tonight or he might kill me tonight. This is the last chance we got. 
You either do this and forget about me and the insurance money, 
and that as a result, the defendant was under the domination of 
Wanda Robbins when he killed Donnie Robbins. 


This instruction directed the jury’s attention to the evidence of dom- 
ination and allowed the jury to determine whether that evidence 
amounted to domination as defined by the general definition. It there- 
fore was not error. 


[7] In his sixth argument, defendant contends that the trial court 
erred by giving conflicting and confusing instructions as to the miti- 
gating circumstances. We note that defendant did not properly pre- 
serve this alleged error by any action taken at trial or by specifically 
and distinctly arguing plain error. See State v. Frye, 341 N.C. 470, 496, 
461 8.E.2d 664, 677 (1995), cert. denied, —— U.S. —, 134 L. Ed. 2d 
5926 (1996). Notwithstanding defendant’s failure to preserve this issue 
for appeal, “in the exercise of our discretion under Rule 2 of the Rules 
of Appellate Procedure and following the precedent of this Court 
electing to review unpreserved assignments of error in capital cases,” 
State v. Gregory, 342 N.C. 580, 586, 467 S.E.2d 28, 32 (1996), we elect 
to consider defendant’s contention under a plain error analysis. 


After the court had orally instructed the jury, each juror was 
given a copy of the Issues and Recommendation as to Punishment 
form agreed upon by counsel and the court. Before the jury began its 
deliberations, defense counsel brought to the attention of the court 
an erroneous sentence in the form that preceded all of the mitigating 
circumstances: “In the space provided after each mitigating circum- 
stance, write ‘yes’ if one or more of you finds that mitigating circum- 
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stance by a preponderance of the evidence and that it has mitigating 
value.” 


The language “and that it has mitigating value” is incorrect for the 
statutory mitigating circumstances since the statutory mitigating cir- 
cumstances, if found, have mitigating value. The court explained the 
error to the jury and gave supplemental instructions on the distinc- 
tion between statutory and nonstatutory mitigating circumstances. 
The court also instructed the jury to delete the offending phrase 
either by marking through the phrase on the form or by mentally 
omitting it. In addition, after the jury had returned its verdict, the 
court polled the jurors as to whether they understood the instruc- 
tions on the mitigating circumstances, and the jurors indicated that 
they did. 


Defendant does not contend that the supplemental instructions 
given by the court were incorrect; he contends that the conflicting 
instructions created a reasonable probability that the jurors were 
confused and did not understand the proper instructions. In State v. 
Daniels, 337 N.C. 248, 275, 446 S.E.2d 298, 318 (1994), cert. denied, 
—— U.S. —, 130 L. Ed. 2d 895 (1995), this Court approved the pattern 
jury instruction to which the oral instructions given by the trial court 
in the instant case conformed. In addition, we have stated that “[w]Je 
presume ‘that jurors ... attend closely [to] the particular language of 
the trial court’s instructions in a criminal case and strive to under- 
stand, make sense of, and follow the instructions given them.’ ” State 
v. Jennings, 333 N.C. 579, 618, 430 S.E.2d 188, 208 (quoting Francis 
v. Franklin, 471 U.S. 307, 324 n.9, 85 L. Ed. 2d 344, 360 n.9 (1985)) 
(first alteration in original), cert. denied, 510 U.S. 1028, 126 L. Ed. 2d 
602 (1993). We conclude that the instructions given here were in 
accordance with the law and that the jury was able to follow the 
instructions as they were given. In light of the proper instructions 
given, the supplemental instructions given, and the polling of the jury, 
the error on the Issues and Recommendation as to Punishment form 
did not constitute error under the plain error rule. 


[8] In his seventh argument, defendant contends that he is entitled to 
a new capital sentencing proceeding because the trial court erred in 
denying his motion to have each juror record his or her vote on each 
aggravating and mitigating circumstance. Defendant requested that 
the Issues and Recommendation as to Punishment form include 
twelve lines following each aggravating and mitigating circumstance 
to record each juror’s vote on each circumstance. This request was 
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denied. Defendant contends that this ruling hampers meaningful 
appellate review of trial error and this Court’s statutory proportional- 
ity review. We do not agree. 


As to the aggravating circumstances, a “yes” answer is entered on 
the Issues and Recommendation form only if all twelve jurors unani- 
mously find a circumstance to exist. Thus, only one line is needed to 
record the jury’s unanimous finding as to each aggravating circum- 
stance. As to mitigating circumstances, unanimity is not required, and 
a “yes” answer simply means that one or more jurors have found a 
mitigating circumstance to exist. Thus, whether the mitigating cir- 
cumstance was found by one juror or twelve jurors makes no differ- 
ence in this Court’s finding of prejudice on appellate review of trial 
error. We have also concluded that individual polling as to how each 
juror voted on the aggravating and mitigating circumstances is not 
required for effective proportionality review. See State v. Lee, 335 
N.C. 244, 291, 489 S.E.2d 547, 572, cert. denied, —— U.S. —, 130 
L. Ed. 2d 162 (1994). Therefore, the trial court did not err in denying 
defendant’s request. Accordingly, we reject this argument. 


In his eighth argument, defendant contends that the trial court 
erred in admitting evidence of defendant’s statements made to law 
enforcement agents. Defendant made two inculpatory statements: On 
17 September 1994, defendant dictated a statement to Detective 
Tilley which defendant then read and signed; and on 21 September 
1994, SBI Agent Thayer interviewed defendant and took notes which 
were not signed by defendant. Prior to trial, defendant moved to sup- 
press the 17 September statement on the basis that he lacked the 
capacity to waive his constitutional rights against self-incrimination 
and to counsel, and moved to suppress the 21 September statement 
on the basis that it was not voluntary and was not written or signed 
by him. After a hearing, the trial court denied defendant’s motions. 


[9] As to both of the statements, defendant contends that he has sub- 
normal intelligence and he was incapable of understanding the 
import of the Miranda warnings and therefore made an uninformed 
decision in waiving his rights. Defendant further contends that the 
trial court’s findings of fact and order denying suppression of the 
statements are contrary to the evidence. Among the court’s findings 
of fact is the following: 


16. The defendant is of subnormal intelligence and has problems 
with reading, spelling, and arithmetic. The defendant/,] however, 


IN THE SUPREME COURT 579 


STATE v. MOODY 
[345 N.C. 563 (1997)} 


had no problems understanding Officer Tilley and Agent Thayer 
and he at all times responded coherently to their questions 
regarding the death of Donnie Ray Robbins and he in all respects 
appeared to understand and respond to information on a con- 
crete level. Moody has no history of mental illness and at no time 
exhibited any erratic behavior in the presence of any law enforce- 
ment officer which would indicate that he was suffering from any 
mental impairment that would impair his ability to evaluate his 
rights or would in any way render him incapable of voluntarily 
Waiving any right in regard to making a statement. 


Defendant does not point to specific evidence showing how the trial 
court’s findings are unsupported or contrary to the evidence, and 
after our review of the transcripts and record, we conclude that the 
findings of fact are supported by substantial evidence taken at the 
suppression hearing. The trial court’s findings of fact support its con- 
clusion that defendant’s constitutional rights were not violated and 
that the statement was made freely, voluntarily, and understandingly. 
Accordingly, the trial court did not err in admitting the statements on 
this basis. 


As to the 21 September statement, defendant contends that the 
statement was not a complete transcript of the interview with Agent 
Thayer, and therefore, it should have been suppressed. We disagree. 


[10] Defendant relies on State v. Wagner, 343 N.C. 250, 470 S.E.2d 33 
(1996), for his contention that the statement should have been sup- 
pressed because it was not a verbatim transcript of the interview 
including Agent Thayer’s questions. Wagner addressed the authenti- 
cation requirements for the admission of a defendant’s written con- 
fession. At no time was Agent Thayer’s record of his interview with 
defendant characterized as defendant’s written confession, nor was 
the record itself admitted into evidence. Thus, the requirements out- 
lined in Wagner do not apply. 


[11] Defendant also contends that the statement read by Agent 
Thayer was not acknowledged or adopted by defendant. However, 
acknowledgement or adoption was not necessary because “[a] state- 
ment made by defendant and offered by the State against him is 
admissible as an exception to the hearsay rule as a statement of a 
party-opponent.” State v. Gregory, 340 N.C. 365, 401, 459 S.E.2d 688, 
658 (1995), cert. denied, —— U.S. —, 134 L. Ed. 2d 478 (1996). 
Further, a past recollection that has been memorialized by a witness 
is covered under another exception to the hearsay rule, and in 
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accordance with that exception, that record may be used at trial to 
refresh the past recollection: 


Recorded Recollection.—A memorandum or record concerning a 
matter about which a witness once had knowledge but now has 
insufficient recollection to enable him to testify fully and accu- 
rately, shown to have been made or adopted by the witness when 
the matter was fresh in his memory and to reflect that knowledge 
correctly. If admitted, the memorandum or record may be read 
into evidence but may not itself be received as an exhibit unless 
offered by an adverse party. 


N.C.G.S. § 8C-1, Rule 803(5) (1992). At trial, Agent Thayer testified 
that during the interview he took detailed notes, taking down what 
defendant said verbatim; that after the interview he dictated these 
notes into narrative form; and that the notes he read at trial were 
typed from this dictation. Agent Thayer then read from his report and 
stated that the report refreshed his recollection of the interview with 
defendant. This testimony comported with the exceptions to the 
hearsay rule and, thus, was properly admitted and used at trial. 


[12] Defendant’s final contention under this argument is that the trial 
court committed plain error by not giving ex mero motu the fol- 
lowing pattern jury instruction on the weight to give a defendant’s 
confession: 


There is evidence which tends to show that the defendant con- 
fessed that he committed the crime charged in this case. If you 
find that the defendant made that confession, then you should 
consider all of the circumstances under which it was made in 
determining whether it was a truthful confession and the weight 
you will give to it. 


In the instant case, defendant pleaded guilty to first-degree murder, 
and therefore, there was no question as to his guilt of the crime 
charged. Thus, the instruction does not apply, and the trial court did 
not err in not giving the instruction. 


{13] In his ninth argument, defendant contends that the trial court 
erred by informing the jury that defendant had become ill. On the 
morning of 13 July 1995, defendant became ill with a gastrointestinal 
disorder that required medical attention. The trial court ordered a 
temporary recess to obtain treatment for defendant and informed the 
jury of the reason for the delay. Defense counsel did not object to the 
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trial court’s announcement to the jury but assigns error on the basis 
that the announcement placed defendant in the position of appearing 
to be the cause of the delay, thereby prejudicing him. After reviewing 
the trial court’s announcement, we conclude that its explanation of 
the delay was neutral, and therefore we find no error. 


[14] In his tenth argument, defendant contends that the trial court 
erred in denying his pretrial motion for individual voir dire. 
Defendant notes that this Court has consistently held that the deci- 
sion whether to allow individual voir dire is a matter for the trial 
court’s discretion and that such ruling will not be disturbed absent an 
abuse of discretion. State v. Burke, 342 N.C.-118, 122, 463 S.E.2d 212, 
218 (1995). However, defendant contends that the trial court abused 
its discretion by not intervening when it “observed how poorly the 
voir dire was proceeding.” Defendant argues he would have been 
able to conduct a more effective examination of the panel if he had 
been allowed to question the jurors individually, and as an example, 
defendant points to the examination of a prospective juror who 
responded either “yes” or “no” to all but one question. We do not 
believe that the fact that prospective jurors answer “yes” or “no” to 
counsel’s questions is sufficient to show an abuse of discretion on the 
part of the trial court in denying individual voir dire. We reject this 
argument. 


[15] In his eleventh argument, defendant contends that the trial 
court erred in declining to give directed verdict instructions for the 
four requested statutory mitigating circumstances. Defendant con- 
cedes that this Court has held contrary to his position in State v. 
Carter, 342 N.C. 312, 325, 464 S.E.2d 272, 280 (1995), cert. denied, 
—— U.S. —-, 134 L. Ed. 2d 957 (1996), but asks this Court to recon- 
sider its position. | 


We stated in Carter: 


While the evidentiary standard for a criminal defendant seeking a 
peremptory instruction may be the functional equivalent of the 
standard for a civil directed verdict, the two principles are dis- 
tinct legal entities. In a capital sentencing proceeding, when sub- 
mitting to the jury uncontradicted evidence supporting a mitigat- 
ing circumstance, the appropriate device is a peremptory 
instruction. 


Id. In the instant case, the trial court gave peremptory instructions on 
the four statutory mitigating circumstances at issue. Defendant has 
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suggested no compelling reason to overrule Carter. Accordingly, we 
reject this argument. 


[16] In his twelfth argument, defendant contends that the trial court 
erred in declining to give his requested instruction for the nonstatu- 
tory mitigating circumstances. Defendant requested that the pattern 
jury peremptory instruction, N.C.P.I.—-Crim. 150.11 (1991), be given 
for the nonstatutory mitigating circumstances, and the trial court 
denied his request. 


First, we note that the pattern jury instruction defendant 
requested is for statutory mitigating circumstances. In fact, we have 
held that this pattern instruction should not be given for nonstatutory 
mitigating circumstances because it does not reflect the distinction 
between statutory and nonstatutory mitigating circumstances. State 
v. Buckner, 342 N.C. 198, 235, 464 S.E.2d 414, 436 (1995), cert. denied, 
— U.S. —, 136 L. Ed. 2d 47 (1996). Thus, the trial court correctly 
refused to give the requested instruction. We reject defendant’s argu- 
ment to the contrary. 


{17] In his thirteenth argument, defendant contends that the trial 
court erred by instructing the jury in language that implied that the 
jury must be unanimous in order to return a life verdict. Defendant 
concedes that a majority of this Court has held similar instructions 
for a unanimous verdict to be correct.! State v. McLaughlin, 341 N.C. 
426, 462 S.E.2d 1 (1995), cert. denied, —- U.S. —,, 183 L. Ed. 2d 879 
(1996); State v. McCarver, 341 N.C. 364, 462 S.E.2d 25 (1995), cert. 
denied, —— U.S. , 1384 L. Ed. 2d 482 (1996). As the language used 
by the trial court in the instant case conforms with the instructions 
previously approved by this Court, we must reject defendant’s final 
argument. 





PROPORTIONALITY REVIEW 


[18] We turn now to the duties reserved exclusively for this Court in 
capital cases. It is our duty in this regard to ascertain: (1) whether the 
record supports the jury’s findings of the aggravating circumstances 
on which the sentence of death was based; (2) whether the death sen- 
tence was entered under the influence of passion, prejudice, or other 
arbitrary consideration; and (3) whether the death sentence is exces- 


1 Despite the trenchant dissents in McLaughlin and McCarver written by the 
author of this opinion, the majority of this Court held that the jury must be unanimous 
in order to answer “no” to Issues One, Three, and Four on the Issues and 
Recommendation as to Punishment form. This precedent is now binding on the writer 
by virtue of the doctrine of stare decisis. 
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sive or disproportionate to the penalty imposed in similar cases, con- 
sidering both the crime and defendant. N.C.G.S. § 15A-2000(d)(2). 


In the instant case, defendant pleaded guilty to first-degree 
murder. During defendant’s capital sentencing proceeding, the jury 
found the two aggravating circumstances that were submitted: that 
defendant had been previously convicted of a violent felony, N.C.G.S. 
§ 15A-2000(e)(3), and that the murder was committed for pecuniary 
gain, N.C.G.S. § 15A-2000(e)(6). Of the four statutory mitigating cir- 
cumstances submitted, including the catchall, the jury found only 
one: that the murder was committed while defendant was mentally or 
emotionally disturbed, N.C.G.S. § 15A-2000(f)(2). The jury also found 
five of the seventeen nonstatutory mitigating circumstances submit- 
ted. After thoroughly examining the record, transcripts, and briefs in 
the present case, we conclude that the record fully supports the find- 
ing of the two aggravating circumstances found by the jury. Further, 
we find no indication that the sentence of death was imposed under 
the influence of passion, prejudice, or any other arbitrary considera- 
tion. We must turn then to our final statutory duty of proportionality 
review. 


In our proportionality review, it is proper to compare the present 
case to cases in which this Court has concluded that the death 
penalty was disproportionate. State v. McCollum, 334 N.C. 208, 240, 
433 S.E.2d 144, 162 (1998), cert. denied, —— U.S. —, 129 L. Ed. 2d 
895 (1994). We have found the death penalty disproportionate in 
seven cases. State v. Benson, 323 N.C. 318, 372 S.E.2d 517 (1988); 
State v. Stokes, 319 N.C. 1, 352 S.E.2d 653 (1987); State v. Rogers, 316 
N.C. 2038, 341 S.E.2d 713 (1986), overruled on other grounds by State 
v. Vandiver, 321 N.C. 570, 364 S.E.2d 373 (1988); State v. Young, 312 
N.C. 669, 325 S.E.2d 181 (1985); State v. Hill, 311 N.C. 465, 319 $.E.2d 
163 (1984); State v. Bondurant, 309 N.C. 674, 309 S.E.2d 170 (1983); 
State v. Jackson, 309 N.C. 26, 305 S.E.2d 703 (1983). We conclude that 
this case is not substantially similar to any case in which this Court 
has found the death penalty disproportionate. 


In support of his argument that his death sentence is dispropor- 
tionate, defendant submits that Wanda Robbins was equally culpable, 
and the fact that she did not receive a death sentence demonstrates 
the disproportionality of his death sentence. We disagree. 


We have held that it is not error to refuse to admit evidence that 
a coparticipant received a life sentence and to refuse to submit this 
proposed mitigating circumstance to the jury. State v. Williams, 305 
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N.C. 656, 687, 292 S.E.2d 243, 261-62, cert. denied, 459 U.S. 1056, 74 
L. Ed. 2d 622 (1982); see also State v. Irwin, 304 N.C. 93, 104, 282 
S.E.2d 439, 447 (1981) (evidence of plea bargain and sentencing 
agreement between the State and a codefendant was irrelevant and 
properly excluded from the jury’s consideration as a mitigating cir- 
cumstance because such evidence had no bearing on defendant’s 
character, record, or the nature of his participation in the offense). 
While these cases address what evidence is proper for the jury to con- 
sider, we also conclude that the different disposition of defendant’s 
coparticipant’s case does not itself render defendant’s death sentence 
disproportionate. 


In addition, we do not find any merit in defendant’s assertion that 
State v. Vanhoy, 343 N.C. 476, 471 S.E.2d 404 (1996), dictates a dif- 
ferent result. Defendant contends that Vankoy demonstrates how 
cases in which someone is solicited to commit murder are treated dif- 
ferently in different prosecutorial districts and that therefore his 
death sentence violates Furman v. Georgia, 408 U.S. 238, 33 L. Ed. 2d 
346 (1972). “This Court has consistently recognized that a system of 
capital punishment is not rendered unconstitutional simply because 
the prosecutor is granted broad discretion.” State v. Garner, 340 N.C. 
573, 588, 459 S.E.2d 718, 725 (1995), cert. denied, — U.S. ——, 133 
L. Ed. 2d 872 (1996). Moreover, “the only limitation on this discretion 
pertinent to this case is that the decision to prosecute capitally may 
not be deliberately based upon an unjustifiable standard such as race, 
religion, or other arbitrary classification.” Jd. There is nothing in the 
record in the instant case to show that the decision to prosecute 
defendant, and not the coparticipant, capitally was based on such an 
unjustifiable standard. 


In conducting our review, it is also proper to compare this case to 
those where the death sentence was found not disproportionate. 
McCollum, 334 N.C. at 244, 433 S.E.2d at 164. In State v. Rose, 335 
N.C. 301, 439 S.E.2d 518, cert. denied, —— U.S. —, 129 L. Ed. 2d 
883 (1994), we said, “[o]f the cases in which this Court has found 
the death penalty disproportionate, none have involved the N.C.G:S. 
§ 15A-2000(e)(3) aggravating circumstance of a prior conviction of a 
felony involving the threat or use of violence against the person.” Id. 
at 351, 439 S.E.2d at 546. This aggravating circumstance was found in 
the instant case. 


The aggravating circumstances found in this case have been 
present in other cases where this Court has found the sentence of 
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death proportionate. See, e.g., State v. Chandler, 342 N.C. 742, 467 
S.E.2d 636 (affirming a death sentence based on the (e)(6) aggravator 
alone), cert. denied, —- U.S. —., 136 L. Ed. 2d 133 (1996); State v. 
Jones, 342 N.C. 457, 466 S.E.2d 696 (affirming a death sentence based 
on both the (e)(8) and (e)(6) aggravators), cert. denied, 135 L. Ed. 2d 
1058 (1996); Carter, 342 N.C. 312, 464 S.E.2d 272 (affirming a death 
sentence based on both the (e)(3) and (e)(6) aggravators). 


In this case, defendant conspired with the victim’s wife over a 
period of several weeks to kill the victim. Defendant lured the victim 
out to a field on the pretense of being interested in purchasing the 
victim’s automobile and then shot the victim in the back of the head. 
Defendant had been previously convicted of an attempted murder, 
and by killing the victim in the instant case, defendant stood to gain 
a portion of the insurance proceeds as a result of his relationship 
with the victim’s wife. 


After comparing this case to other roughly similar cases as to the 
crime and the defendant, we conclude that this case has the charac- 
teristics of first-degree murders for which we have previously upheld 
the death penalty as not disproportionate. Accordingly, we conclude 
that defendant received a capital sentencing proceeding free of prej- 
udicial error and that the sentence of death is not disproportionate. 


NO ERROR. 


STATE OF NORTH CAROLINA v. BRIAN ELGIN LAWS 


No, 35A96 


(Filed 7 March 1997) 


1. Homicide § 253 (NCI 4th )— first-degree murder—malice— 
premeditation and deliberation—sufficiency of evidence 


In this prosecution for first-degree murder in which defend- 
ant contended that he killed the victim in self-defense in response 
to a threatened homosexual assault, the State’s evidence was suf- 
ficient to support an inference that defendant acted with malice 
where it tended to show that defendant used at least two knives 
and a pair of scissors to stab the victim. Furthermore, the State’s 
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evidence was sufficient to support inferences of premeditation 
and deliberation by defendant where it tended to show that the 
victim was brutally stabbed approximately eighteen times and 
was bludgeoned with a ceramic vase; defendant continued to 
inflict additional stab wounds after the victim was severely dis- 
abled and had lost consciousness; when a knife blade broke off 
inside the victim, defendant made a conscious effort to continue 
his attack with a pair of scissors; defendant immediately 
attempted to conceal evidence, stole the victim’s jewelry and car, 
and sold them for cash to buy drugs; defendant did not find the 
first knife he used in the victim’s bedroom but found the knife in 
a closet and took the knife into the bedroom with the intent to 
stab the victim; the victim struggled to get to the front door, but 
defendant further attacked him near the door and pushed the 
door closed to prevent the victim’s escape; and defendant beat 
the victim with a vase while the victim was face down on the 
floor rather than while the victim was coming toward him as 
defendant claimed. 


Am Jur 2d, Homicide §§ 263-268. 


Homicide: presumption of deliberation or premedita- 
tion from the circumstances attending the killing. 96 
ALR2d 1435. 


. Evidence and Witnesses § 264 (NCI4th)— murder trial— 


victim’s homosexuality—not pertinent character trait 


In a prosecution for first-degree murder in which defendant 
contended that he killed the victim in self-defense in response to 
a threatened homosexual assault, evidence offered by defendant 
that the victim had a reputation for being a homosexual was not 
evidence of a pertinent character trait within the meaning of Rule 
of Evidence 404(a)(2) and was properly excluded by the trial 
court, since an individual’s sexual orientation bears no relation- 
ship to the likelihood that such individual would threaten a sex- 
ual assault. N.C.G.S. § 8C-1, Rule 404(a)(2). 


Am Jur 2d, Evidence § 373; Homicide §§ 301, 303, 307. 


. Criminal Law § 478 (NCI4th Rev.)— prosecutor’s objec- 


tions—cross-examination of defense witnesses—no prose- 
cutorial misconduct 

The form of the prosecutor’s objections and the prosecutor’s 
conduct during cross-examination of defense witnesses did not 
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amount to prosecutorial misconduct which denied defendant a 
fair trial. 


Am Jur 2d, Trial §§ 497, 499, 500. 


. Evidence and Witnesses §§ 2172, 2293 (NCI4th)— ex- 
pert testimony—rage reaction—exclusion of personal 
experience 


In a prosecution for first-degree murder in which defendant 
contended that he killed the victim in self-defense in response to 
a threatened homosexual assault, the trial court did not err by 
refusing to permit defendant’s expert witness to testify about a 
“rage reaction” experienced by the witness in his personal life 
since (1) the witness properly gave his expert opinion that a rage 
reaction could possibly have caused defendant to kill the victim 
and explained his opinion by relating the general characteristics 
exhibited by those who experience rage reaction and by enumer- 
ating the facts upon which his opinion was based; (2) the 
excluded testimony was not admissible as a basis for the wit- 
ness’s expert opinion under Rule of Evidence 703 where the wit- 
ness testified that the basis for his opinion was his interview with 
defendant and defendant’s testimony in court; and (3) the 
excluded testimony was irrelevant as defendant did not show 
how a rage reaction experienced by someone other than defend- 
ant makes it more or less probable that defendant experienced a 
rage reaction. N.C.G.S. § 8C-1, Rule 703. 


Am Jur 2d, Expert and Opinion Evidence 8§ 37, 38, 182, 
360; Homicide § 396. 


. Evidence and Witnesses § 706 (NCI4th)— pretrial state- 
ment—exculpatory portions—substantive evidence—limit- 
ing instruction not plain error 


Assuming arguendo that the exculpatory portions of defend- 
ant’s pretrial statement to the police were substantive evidence, 
the trial court did not commit plain error by instructing the jury 
that defendant’s pretrial statement could not be considered as 
substantive evidence where defendant’s testimony at trial pre- 
sented directly to the jury the same evidence that defendant con- 
tends was exculpatory in his pretrial statement; the jurors were 
instructed that they could use defendant’s pretrial statement to 
determine whether to believe defendant’s trial testimony; and 
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defendant thus received the benefit of any strength his pretrial 
statement could give his testimony at trial. 


Am Jur 2d, Homicide § 340; Trial § 1283. 


6. Homicide § 612 (NCI4th)— self-defense—instructions— 
reasonable belief in need to kill 


The trial court did not commit plain error by instructing the 
jury that perfect and imperfect self-defense require the defendant 
to have a reasonable belief in the need to kill in self-defense. 


Am Jur 2d, Homicide § 519. 


Standard for determination of reasonableness of crim- 
inal defendant’s belief, for purposes of self-defense claim, 
that physical force is necessary—modern cases. 73 ALR4th 
993. 


Appeal as of right by defendant pursuant to N.C.G.S. § 7A-27(a) 
from judgment imposing a sentence of life imprisonment entered by 
Farmer, J., at the 21 August 1995 Criminal Session of Superior Court, 
Durham County, upon a jury verdict finding defendant guilty of first- 
degree murder. Heard in the Supreme Court 9 September 1996. 


Michael F. Easley, Attorney General, by Gail E. Weis, Associate 
Attorney General, for the State. 


Malcolm Ray Hunter, Jr., Appellate Defender, by Constance H. 
Everhart, Assistant Appellate Defender, for defendant- 
appellant. 


LAKE, Justice. 


The defendant was indicted on 19 July 1993 for the first-degree 
murder of Earl Wayne Handsome. The defendant was tried noncapi- 
tally, and the jury found defendant guilty of first-degree murder on 
the theory of premeditation and deliberation. By judgment and com- 
mitment dated 29 August 1995, Judge Farmer sentenced the defend- 
ant to a term of life imprisonment. 


The State’s evidence tended to show that Earl Handsome died on 
27 June 1993 as a result of multiple stab wounds to his chest and 
back. Richard Jordan, a friend of the victim’s, discovered the body 
and called 911. Investigator Jerry Wilkerson, a thirty-one year veteran 
of the Durham Police Department, was assigned to the case. After 
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interviewing potential witnesses at the scene, Wilkerson discovered 
that the victim’s car was missing. Sometime during the early morning 
hours of 28 June 1993, Officer Daniel Massenberg of the Durham 
Police Department spotted the victim’s car heading toward down- 
town Durham. After calling for backup, the car was stopped, and four 
individuals were removed from the car and taken into custody for 
questioning. Wilkerson was informed that the individuals found in the 
victim’s car stated that they had rented the car from Brian Laws, the 
defendant, 


Investigator Wilkerson and some uniformed officers went to the 
defendant’s residence and knocked on the door. Defendant answered 
the door and allowed Wilkerson to enter the apartment. While 
Wilkerson was talking with the other people in the apartment, the 
defendant said, “I did it.” Wilkerson asked the defendant what he had 
done, and the defendant responded, “I killed him.” When asked who 
he had killed, the defendant responded, “a man.” Wilkerson trans- 
ported the defendant to police headquarters and informed him of his 
Miranda rights. The defendant waived his Miranda rights and con- 
fessed to the murder of Earl Handsome. The State subsequently 
entered defendant’s confession into evidence. 


The defendant, in his confession, stated that on the night of the 
murder, he was walking home when the victim drove up and started 
a conversation. The defendant went to the victim’s apartment and 
drank vodka and smoked marijuana with the victim. The defendant 
and the victim then watched television together in the victim’s bed- 
room. According to the defendant, the victim made several sexual 
advances toward him. After trying unsuccessfully to stop the victim’s 
advances, the defendant grabbed a knife that they had been using in 
the bedroom to chop up the marijuana and stabbed the victim in the 
neck. The defendant stated that he then ran for the door and tried to 
open it, but the victim pushed the door closed. The defendant 
grabbed a ceramic vase and hit the victim twice, knocking the victim 
to the ground. When the victim started to get back up, the defendant 
ran to the kitchen, got another knife and started stabbing the victim 
again. When that knife broke off inside the victim, the defendant got 
a pair of scissors and continued stabbing the victim. The defendant 
stated that the first thing that came to his mind after the attack was 
to get rid of the fingerprints. The defendant attempted to clean his 
fingerprints off the knives, then took the victim’s car keys and left the 
apartment. Finally, the defendant stated that he sold six pieces of 
jewelry that he found in the car, rented the victim’s car to an acquain- 
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tance and used the proceeds from the jewelry and car rental to buy 
drugs. 


Dr. Deborah Radisch, an expert in forensic pathology, performed 
an autopsy on the victim. The autopsy revealed several blunt-force 
injuries on the scalp and at least eighteen stab wounds to the victim’s 
chest and back. The blunt-force injuries consisted of numerous abra- 
sions and lacerations and a fracture of the bones at the base of the 
skull. These injuries were severe enough to cause a loss of con- 
sciousness for a short period of time. Dr. Radisch determined that the 
victim died from a loss of blood due to severe damage to his lungs 
and heart caused by multiple stab wounds to the chest. 


Della Owens-McKinnon, an identification technician trained and 
certified to analyze bloodstain patterns, testified that her examina- 
tion of the crime scene revealed that most of the bloodstains were 
found in the bedroom. Owens-McKinnon observed “overcast pat- 
terns” on the bedroom wall over the bed. This type of bloodstain pat- 
tern occurs when blood is being thrown off the tip of an object as it 
is being swung back and forth. Owens-McKinnon also identified 
“back patterns” on the bedroom wall. Owens-McKinnon testified that 
back spatter occurs as an object is being released or pulled out of 
the body. The bedroom stains reflected the infliction of a minimum 
of three or four blows in the area of the bed. 


Owens-MckKinnon noted “impact patterns” at the entrance to the 
bedroom which indicated to her that two or three blows were 
inflicted at that location. Owens-McKinnon also observed a trail of 
dripping blood and bloody handprints along the hallway leading to 
large “transfer patterns” and smudges on the front door. Owens- 
McKinnon testified that she believed these stains occurred as some- 
one was attempting to leave the apartment. Finally, OWens-McKinnon 
observed impact spatters on the front door which indicated the inflic- 
tion of a minimum of two to three blows at that location. 


Special Agent Peter Deaver, an expert in the field of forensic 
serology, testified that he was able to remove a small amount of blood 
from a pair of shorts collected from the defendant’s residence. Agent 
Deaver determined that the blood collected from the defendant’s 
shorts was human blood and that its genetic markers were consistent 
with the genetic markers for Earl Handsome’s blood. 


Special Agent John Bendure, an expert in the field of fiber analy- 
sis and physical matches, examined a button found near the victim’s 
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body and clothes collected from the defendant’s residence. Agent 
Bendure testified that the button had been forcefully removed and 
that in his opinion, the button could have come from a pair of shorts 
collected from the defendant. Agent Bendure noted that the button 
was the same type of button as the button on the right rear pocket of 
the shorts, and that the yarn on the button and the attachment thread 
had the same characteristics and sewing pattern as the button found 
on the shorts. 


Special Agent Joyce Petzka, an expert in the field of fingerprint 
identification, examined fingerprints collected at the crime scene and 
known fingerprint samples for the defendant and the victim. Agent 
Petzka examined the front door, two pieces of sheetrock and a piece 
of door molding taken from the victim’s apartment. Agent Petzka tes- 
tified that she found four fingerprints belonging to the defendant on 
one of the pieces of sheetrock, two of the defendant’s fingerprints on 
the door molding and two of the defendant’s palm prints on the inside 
of the front door. In Agent Petzka’s opinion, the palm prints were 
made by using force with the entire hand to push on the door (which 
in this case would have caused the front door to close). 


The defendant testified that he had smoked marijuana, had con- 
sumed alcohol and had used cocaine prior to going to the victim's 
apartment. Once at the victim’s apartment, defendant began watching 
television in the victim’s bedroom. The victim entered the bedroom 
carrying a tray with marijuana, rolling paper and a large knife to cut 
the marijuana. The defendant and the victim smoked marijuana and 
watched television together. The defendant stated that the victim 
made a sexual advance toward him and that he told the victira, “I 
don’t do that,” or “I don’t like that.” The victim then grabbed the 
defendant's belt as if trying to undo defendant’s pants. The defendant 
tried to push the victim away, but the victim would not let go. The 
defendant testified that he was afraid he was going to be raped, so he 
grabbed the knife off the tray and stabbed the victim in order to 
escape. As in his statement, defendant testified that the victim 
attempted to prevent him from leaving, so he hit the victim with a 
vase and continued to stab the victim. On cross-examination, the 
defendant testified that he could not recall when the victim took his 
clothes off and that he had no idea why the tray with the marijuana 
on it was found by detectives neatly put away in a closet. 


Finally, Dr. Roy Matthew, an expert in the field of forensic psy- 
chiatry, testified on behalf of the defendant. Dr. Matthew stated that 
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drugs could have had some effect, but did not account for much of 
what happened. Based on the number of wounds and the defendant’s 
inability to remember many of the details concerning what happened, 
Dr. Matthew formed the opinion that the defendant experienced a 
“rage reaction.” Dr. Matthew testified that a “rage reaction” is char- 
acterized by extreme violence, a loss of control and a failure to real- 
ize the amount of force being used. 


L 


[1] In his first assignment of error, the defendant contends that the 
trial court erred by denying his motions to dismiss at the close of 
the State’s evidence and at the close of all the evidence. Specifically, 
the defendant contends that the State did not present sufficient evi- 
dence to prove that the defendant (1) acted with malice, premedita- 
tion and deliberation; (2) did not kill the victim in self-defense; and 
(3) did not kill the victim in the heat of passion. 


By presenting evidence, the defendant has waived his objection 
to the trial court’s failure to dismiss at the close of the State’s evi- 
dence. State v. Mash, 328 N.C. 61, 66, 399 S.E.2d 307, 311 (1991). 
Therefore, only defendant’s motion to dismiss at the close of all the 
evidence is before this Court. 


When a defendant moves for dismissal, the trial court must deter- 
mine whether the State has presented substantial evidence of each 
essential element of the offense charged and substantial evidence 
that the defendant is the perpetrator. State v. Olson, 330 N.C. 557, 
564, 411 S.E.2d 592, 595 (1992). If substantial evidence of each ele- 
ment is presented, the motion for dismissal is properly denied. 
“Substantial evidence is relevant evidence that a reasonable mind 
might accept as adequate to support a conclusion.” Id. 


In ruling on the motion to dismiss, the trial court must view all of 
the evidence, whether competent or incompetent, in the light most 
favorable to the State, giving the State the benefit of every reasonable 
inference and resolving any contradictions in its favor. State v. 
McCullers, 341 N.C. 19, 28-29, 460 S.E.2d 163, 168 (1995). The trial 
court need not concern itself with the weight of the evidence. In 
reviewing the sufficiency of the evidence, the question for the trial 
court is whether there is “any evidence tending to prove guilt or 
which reasonably leads to this conclusion as a fairly logical and legit- 
imate deduction.” State v. Franklin, 327 N.C. 162, 171, 393 S.E.2d 781, 
787 (1990). “[C]ontradictions or discrepancies in the evidence are for 
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the jury to resolve and do not warrant dismissal.” Olson, 330 N.C. at 
564, 411 S.E.2d at 595. Moreover, the evidence need not rule out every 
hypothesis of innocence. State v. Baker, 338 N.C. 526, 558, 451 S.E.2d 
574, 593 (1994). Once the trial court decides a reasonable inference 
of defendant’s guilt may be drawn from the evidence, “it is for the 
jurors to decide whether the facts satisfy them beyond a reasonable 
doubt that the defendant is actually guilty.” State v. Murphy, 342 N.C. 
813, 819, 467 S.E.2d 428, 432 (1996). 


Murder in the first degree, the crime of which the defendant was 
convicted, is the intentional and unlawful killing of a human being 
with malice and with premeditation and deliberation. State v. Fisher, 
318 N.C. 512, 517, 350 S.E.2d 334, 337 (1986). Malice may be pre- 
sumed from the use of a deadly weapon. State v. Porter, 326 N.C. 489, 
505, 391 S.E.2d 144, 155 (1990). The defendant’s use of at least two 
knives and a pair of scissors to stab the victim satisfies the malice 
requirement. Contrary to defendant’s position, the State does not lose 
the benefit of this inference merely because the defendant presented 
exculpatory evidence in an attempt to negate malice. Exculpatory 
evidence presented by a defendant is not considered by the trial 
court when ruling on a motion to dismiss. State v. Lyons, 340 N.C. 
646, 658, 459 S.E.2d 770, 776 (1995). Therefore, the only remaining 
element necessary for the State to prove is the existence of premedi- 
tation and deliberation. 


“A killing is ‘premeditated’ if the defendant contemplated killing 
for some period of time, however short, before he acted.” State v. 
Williams, 334 N.C. 440, 447, 434 S.E.2d 588, 592 (1993), judgment 
vacated on other grounds, —— U.S. —, 128 L. Ed. 2d 42 (1994). A 
killing is “deliberate” if the defendant formed an intent to kill and car- 
ried out that intent in a cool state of blood, “free from any ‘violent 
passion suddenly aroused by some lawful or just cause or legal 
provocation.’ ” /d. (quoting State v. Fields, 315 N.C. 191, 200, 337 
S.E.2d 518, 524 (1985)). Premeditation and deliberation are mental 
processes and ordinarily are not susceptible to proof by direct evi- 
dence. Instead, they usually must be proved by circumstantial evi- 
dence. State v. Brown, 315 N.C. 40, 59, 337 S.E.2d 808, 822-23 (1985), 
cert. denied, 476 U.S. 1164, 90 L. Ed. 2d 733 (1986), overruled on 
other grounds by State v. Vandiver, 321 N.C. 570, 364 S.E.2d 373 
(1988). Circumstances from which premeditation and deliberation 
may be inferred include: 


“(1) lack of provocation on the part of the deceased, (2) the con- 
duct and statements of the defendant before and after the killing, 


594 IN THE SUPREME COURT 


STATE v. LAWS 
[345 N.C. 585 (1997)] 


(3) threats and declarations of the defendant before and during 
the occurrence giving rise to the death of the deceased, (4) ill-will 
or previous difficulties between the parties, (5) the dealing of 
lethal blows after the deceased has been felled and rendered 
helpless, (6) evidence that the killing was done in a brutal man- 
ner, and (7) the nature and number of the victim’s wounds.” 


State v. Keel, 337 N.C. 469, 489, 447 S.E.2d 748, 759 (1994) (quoting 
State v. Gladden, 315 N.C. 398, 480-31, 340 S.E.2d 673, 693, cert. 
denied, 479 U.S. 870, 93 L. Ed. 2d 166 (1986)), cert. denied, —— U.S. 
——, 131 L. Ed. 2d 147 (1995). 


When viewed in the light most favorable to the State, the evi- 
dence shows three of these seven indicators of premeditation and 
deliberation. The defendant dealt lethal blows to the victim after he 
had been felled, the killing was done in a brutal manner, and the vic- 
tim suffered an excessive number of wounds. The evidence tends to 
show that the victim was brutally stabbed approximately eighteen 
times and was bludgeoned with a ceramic vase. Even after the victim 
was Severely disabled and had lost consciousness, the defendant con- 
tinued to inflict additional stab wounds. At one point, a knife blade 
broke off inside the victim. Instead of being deterred at this point, the 
defendant made a conscious effort to continue his attack with a pair 
of scissors. This evidence clearly supports an inference of premedi- 
tation and deliberation. 


Defendant’s actions after the attack are also indicative of pre- 
meditation and deliberation. Defendant did not seek help or medical 
assistance for the victim and did not call the police. Instead, defend- 
ant immediately attempted to conceal evidence. See State v. 
Weathers, 339 N.C. 441, 452, 451 S.E.2d 266, 272 (1994) (defendant's 
efforts to destroy or hide evidence an indication of premeditation and 
deliberation). After killing the victim, the defendant stole the victim’s 
jewelry and car and exchanged them for cash to buy drugs. This evi- 
dence belies any spontaneous action in response to an attempted sex- 
ual assault and implies a clear-headed decision to kill for a purpose. 


The physical evidence also supports an inference of premedita- 
tion and deliberation. According to the defendant’s statement, the vic- 
tim came into the bedroom carrying a tray containing marijuana, 
rolling paper and a large knife. Defendant claims that this is the knife 
he originally used to stab the victim. Investigators, however, did not 
find the tray, marijuana or rolling paper in the bedroom. These items 
were found neatly put away in a hall closet. The defendant was 
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unable to explain why these items were not found in the bedroom. 
This evidence, viewed in the light most favorable to the State, tends 
to indicate that defendant did not find the first knife he used in the 
bedroom. Instead, this evidence indicates the defendant searched 
the house, found the knife in the closet and brought the knife back 
to the bedroom with the intent to stab the victim. 


Defendant further testified that after stabbing the victim in the 
bedroom, he ran to the front door in an effort to escape, but when he 
got the door open, the victim pushed it closed and prevented his 
escape. The evidence, however, indicates that the victim was stabbed 
a minimum of three or four times in the bedroom. The quantity and 
severity of the wounds make it very unlikely that the victim was able 
to chase defendant down the hallway to prevent defendant’s escape. 
However, a trail of dripping blood and a trail of bloody handprints 
were observed in the hallway. Moreover, blood spatter and defend- 
ant’s palm prints were found on the inside of the front door. Forensic 
testing showed that the palm prints were made by defendant while 
forcibly pushing the door closed. From this evidence, it is reasonable 
to infer that the victim struggled to get to the front door; that the vic- 
tim, not the defendant, was trying to escape; that the victim was fur- 
ther attacked near the front door; and that the defendant pushed the 
door closed to prevent the victim’s escape. 


Finally, defendant testified that he hit the victim with a ceramic 
vase to ward off the victim. However, Dr. Radisch testified that the 
victim suffered six blows to the back of the head and that one or two 
of the blows were severe enough to cause a loss of consciousness. 
The victim was found face down with ceramic pieces resting on his 
back. This evidence, when viewed in the light most favorable to the 
State, indicates that the victim was beaten while face down on the 
floor and not while coming after the defendant, and tends to portray 
the defendant as the aggressor. 


Although the State’s evidence must ultimately be strong enough 
to prove beyond a reasonable doubt that the defendant did not act in 
self-defense or as the result of some violent passion brought about by 
legally sufficient provocation, the State is entitled to have those ques- 
tions put before a jury if its own evidence supports reasonable infer- 
ences of malice, premeditation and deliberation. In this case, it is 
clear that the evidence did support such inferences and that the trial 
court correctly sent the case to the jury. Defendant’s first assignment 
of error is overruled. 
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Il. 


[2] In his second assignment of error, the defendant contends that 
the trial court erred by excluding evidence indicating that the victim 
had a reputation for being a homosexual. 


During the defendant’s presentation of evidence, defendant 
attempted to offer the testimony of Linwood Wilson, a private inves- 
tigator, to show “the general reputation of the victim in terms of his 
sexual persuasion.” The State objected to the testimony, arguing that 
it was inadmissible under Rule 404(a)(2) of the North Carolina Rules 
of Evidence unless it went to the victim's reputation for violence. The 
trial court agreed with the State but allowed the defendant to make 
an offer of proof. Wilson testified that in the course of his investiga- 
tion, he, personally, did not form an opinion as to the victim’s sexual 
orientation. Wilson did, however, testify that several of the victim’s 
acquaintances assumed he was a homosexual because “he was not 
seen with very many females” and “he always seemed to be with 
males.” 


Rule 404 of the North Carolina Rules of Evidence prohibits the 
admission of evidence of a person’s character when offered for the 
purpose of proving conduct in conformity therewith except in certain 
limited circumstances. N.C.G.S. § 8C-1, Rule 404(a) (Supp. 1996). 
Rule 404(a)(2) allows admission of evidence of pertinent character 
traits of a victim. N.C.G.S. § 8C-1, Rule 404(a)(2). “Pertinent” means 
“ ‘relevant in the context of the crime charged.’ ” State v. Sexton, 336 
N.C. 321, 359, 444 S.E.2d 879, 901 (quoting State v. Bogle, 324 N.C. 
190, 198, 376 S.E.2d 745, 749 (1989)), cert. denied, —— U.S. —-, 130 
L. Ed. 2d 429 (1994). “ ‘In criminal cases, in order to be admissible as 
a “pertinent” trait of character, the trait must bear a special relation- 
ship to or be involved in the crime charged.’ ” Id. (quoting Bogle, 324 
N.C. at 201, 376 S.E.2d at 751). When a defendant argues that he acted 
in self-defense, the victim’s character is admissible for two purposes, 
to show defendant’s fear or apprehension was reasonable or to show 
the victim was the aggressor. State v. Watson, 338 N.C. 168, 187, 449 
S.E.2d 694, 706 (1994), cert. denied, —— U.S. ——, 181 L. Ed. 2d 569 
(1995). Rule 404(a)(2) is restrictively construed. Sexton, 336 N.C. at 
360, 444 S.E.2d at 901. 


Following these principles, it is clear that the evidence offered by 
the defendant showing that the victim had a reputation for being a 
homosexual is not a pertinent character trait within the meaning of 
Rule 404(a)(2). See State v. Hodgin, 210 N.C. 371, 376-77, 186 S.E. 
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495, 488-89 (1936) (no error in trial court’s exclusion of testimony 
regarding victim’s reputation of being homosexual where defendant 
claimed killing in response to victim’s sexual advance). A victim’s 
homosexuality has no more tendency to prove that he would be likely 
to sexually assault a male than would a victim’s heterosexuality show 
that he would be likely to sexually assault a female. See State v. 
Lovin, 339 N.C. 695, 706, 454 S.E.2d 229, 236 (1995) (evidence of vic- 
tim’s homosexuality has little tendency to show that the victim was 
the aggressor where defendant claimed killing in response to victim's 
homosexual advance). Because an individual’s sexual orientation 
bears no relationship to the likelihood that one would threaten a sex- 
ual assault, it therefore can bear no relationship to defendant’s claim 
that he killed in self-defense in response to a threatened sexual 
assault. Therefore, we hold that the trial court did not err by exclud- 
ing evidence of the victim’s sexual orientation. 


ITI. 


[3] In his third assignment of error, the defendant contends that his 
right to a fair trial was violated as a result of instances of prosecuto- 
rial misconduct throughout the trial. The defendant’s complaints fall 
into two categories: (1) the form of the prosecutor’s objections, and 
(2) the prosecutor’s conduct during cross-examination of defense 
witnesses. Specifically, the defendant argues that the prosecutor's 
objections included disrespectful remarks which improperly cor- 
rected and criticized defense counsel before the jury and that the 
prosecutor, during his cross-examinations, distorted witnesses’ 
answers and routinely asked sarcastic, insulting and impertinent 
questions designed to badger and humiliate the witnesses. After a 
thorough review of the record, we find that the prosecutor's conduct, 
viewed in the context of his role as a zealous advocate for criminal 
convictions, fell squarely within the permissible parameters of pro- 
fessionalism. We therefore conclude that defendant received in this 
respect a fair trial and overrule this assignment of error. 


IV. 


[4] In his fourth assignment of error, the defendant contends that the 
trial court erred by excluding certain evidence regarding “rage reac- 
tion” killings. Specifically, the defendant argues that the trial court 
should have allowed his expert witness to testify about a rage reac- 
tion experienced by the expert witness in his personal life. 


During direct examination of defendant’s expert, Dr. Roy 
Matthew, the witness testified regarding his familiarity with rage 
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reactions and the characteristics of rage reactions. Dr. Matthew then 
testified that he had personal knowledge of two rage reactions in his 
professional life and one rage reaction in his personal life. Dr. 
Matthew was then asked to describe the rage reaction which he expe- 
rienced in his personal life. The State objected, and the trial court 
sustained the objection. After the trial court sustained the State’s 
objection, the defendant made no offer of proof. Defense counsel 
then questioned Dr. Matthew as follows: 


Q. Do you have a medical opinion as to what occurred to Brian 
on this particular occasion, sir? 


A. Yes. 
Q. All right. And what is that opinion? 


A. I’m basing this on the information I received from Brian and 
what I heard of his testimony earlier on. It is very possible that he 
went into a rage reaction. 


Dr. Matthew went on to explain all of the facts that led him to believe 
defendant had experienced a rage reaction. 


“é 


‘In order for a party to preserve for appellate review the exclu- 
sion of evidence, the significance of the excluded evidence must be 
made to appear in the record and a specific offer of proof is required 
unless the significance of the evidence is obvious from the record.’ ” 
State v. Hill, 331 N.C. 387, 410, 417 S.E.2d 765, 776 (1992) (quoting 
State v. Simpson, 314 N.C. 359, 370, 334 S.E.2d 53, 60 (1985)), cert. 
denied, 507 U.S. 924, 122 L. Ed. 2d 684 (1993). Because the defendant 
failed to make a specific offer of proof and the significance of the 
excluded evidence is not obvious from the record, this issue has not 
been properly preserved for appellate review. 


Even assuming, arguendo, that the defendant’s argument is prop- 
erly before this Court for appellate review, it is clear that the trial 
court did not err. Defendant was able to fully present his rage reac- 
tion defense through the testimony of Dr. Matthew. Dr. Matthew 
properly gave his expert opinion that a rage reaction could possibly 
have caused the defendant to kill the victim. Dr. Matthew explained 
his opinion by relating the general characteristics exhibited by those 
who experience rage reactions and by enumerating the facts upon 
which his opinion was based. Defendant argues that Dr. Matthew’s 
personal knowledge of specific instances of a rage reaction should 
have been admitted as a basis for the witness’ expert opinion under 
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Rule 703 of the North Carolina Rules of Evidence. However, Dr. 
Matthew specifically testified that the basis for his opinion was his 
interview with the defendant and the defendant’s testimony in court. 
He never testified that his personal knowledge of other such rage 
reactions contributed to his opinion. Moreover, the defendant offered 
the excluded evidence only as an example to help the jury’s under- 
standing. The trial court was never asked to admit the evidence as a 
basis for Dr. Matthew’s opinion. 


The defendant alternatively argues that the evidence should have 
been admitted because it would have assisted the jury in understand- 
ing the concept of rage reaction. However, this evidence is clearly 
irrelevant, as defendant has not shown how a rage reaction experi- 
enced by some individual, other than the defendant, makes it any 
more or less probable that the defendant experienced a rage reaction. 
Accordingly, this assignment of error is overruled. 


V. 


[5] In his fifth assignment of error, the defendant contends that the 
trial court committed plain error by instructing the jury that defend- 
ant’s out-of-court pretrial statement to the police could not be con- 
sidered as substantive evidence. Specifically, defendant argues that 
the trial court’s instruction that “you must not consider such earlier 
statement as evidence of the truth of what was said at that earlier 
time” erroneously deprived the defendant of any benefit from the 
substantive consideration of the exculpatory portions of his state- 
ment. Because defendant did not object to this instruction, our 
review is limited to plain error. 


The full instruction of the trial court containing the sentence 
complained of reads as follows: 


Now, when evidence has been received tending to show that 
at some earlier time a witness made a statement which may be 
consistent or may conflict with their testimony at this trial, you 
must not consider such earlier statement as evidence of the truth 
of what was said at that earlier time because it was not made 
under oath at this trial. If you believe that such earlier statement 
was made and that it is consistent or does conflict with the testi- 
mony of the witness at this trial, then you may consider this, 
together with all other facts and circumstances bearing upon the 
witnesses’ truthfulness in deciding whether you will believe their 
testimony at this trial. 
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Assuming arguendo that the exculpatory portions of defendant’s 
statement were substantive evidence, the defendant does not show 
plain error. Defendant’s testimony at trial presented directly to the 
jury the same evidence that defendant contends was exculpatory in 
his pretrial statement. Further, the jurors were instructed that they 
could use defendant’s pretrial statement to determine whether to 
believe the defendant’s trial testimony. The defendant thus received 
the benefit of any strength his pretrial statement could give his testi- 
mony at trial. This assignment of error is overruled. 


VI. 


[6] In his final assignment of error, the defendant contends that the 
trial court committed plain error by instructing the jury that perfect 
and imperfect self-defense require the defendant to have a reasonable 
belief in the need to kill in self-defense. Defendant concedes that this 
Court has approved instructions identical to those given by the trial 
court in the present case in State v. Richardson, 341 N.C. 585, 461 
S.E.2d 724 (1995). We find no compelling reason to reconsider this 
issue. Accordingly, this assignment of error is overruled. 


For the foregoing reasons, we conclude that the defendant 
received a fair trial, free of prejudicial error. 


NO ERROR. 


STATE OF NORTH CAROLINA v. DONQUELL RENARD SPELLER 


No. 505A95 
(Filed 7 March 1997) 


1. Constitutional Law § 344.1 (NCI4th Rev.)— capital mur- 
der (life sentence)—bench conferences—defendant not 
present 


The trial court did not violate a first-degree murder defend- 
ant’s state and federal constitutional rights by conducting ten 
unrecorded bench conferences at which defendant was not per- 
sonally present where defendant was represented by counsel at 
each of the conferences. He was in position to observe the con- 
text of the conferences and to inquire of his attorneys as to the 
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nature and substance of each one. Defendant had a firsthand 
source as to what transpired and defense counsel had the oppor- 
tunity and obligation to raise for the record any matter to which 
defendant took exception. Defendant has failed to demonstrate 
that the bench conferences implicated his constitutional right to 
be present or that his presence would have substantially affected 
his opportunity to defend. 


Am Jur 2d, Criminal Law § 916. 


Exclusion or absence of defendant, pending trial of 
criminal case, from courtroom, or from conference 
between court and attorneys, during argument on question 
of law. 85 ALR2d 1111. 


Right of accused to be present at suppression hearing 
or at other hearing or conference between court and attor- 
neys concerning evidentiary questions. 23 ALR4th 955. 


. Criminal Law § 514 (NCI4th Rev. )— first-degree murder— 
bench conferences—complete record 


Unrecorded bench conferences did not violate a first-degree 
murder defendant’s right to a complete recordation of proceed- 
ings in a capital case pursuant to N.C.G.S. § 15A-1241, which 
requires a complete record of “all statements from the bench.” 
“Statements from the bench” does not include routine bench con- 
ferences between the trial court and the attorneys. 


Am Jur 2d, Trial §§ 236-239. 


Failure or refusal of state court judge to have record 
made of bench conference with counsel in criminal pro- 
ceeding. 31 ALR5Sth 704. 


. Criminal Law § 423 (NCI4th Rev. )— first-degree murder— 
prosecutor’s opening remarks—scope exceeded—-not 
grossly improper 

Remarks by a prosecutor in her opening statement in a first- 
degree murder prosecution exceeded the proper limited scope of 
an opening statement but were not so grossly improper as to 
merit a new trial where the prosecutor began with a quote from 
the Bible, invited jurors to put themselves in the place of the 
victim and project their fears of violent crime onto the victim, 
commented on the heroics of the victim, emphasizing that he was 
outnumbered three to one, asked for sympathy for the victims’s 
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“beautiful young widow,” and continued her emotional pleas to 
the jury despite repeated admonitions to stick to the evidence. 
The trial court did not abuse its discretion in controlling the 
prosecutor’s opening statement because it sustained defense 
counsel’s objections, repeatedly admonished the prosecutor in 
open court, and twice instructed the jury to disregard the prose- 
cutor’s statements. The remarks were not so grossly improper as 
to deprive defendant of a fair trial despite the trial court’s rulings 
and repeated warnings. 


Am Jur 2d, Trial §§ 554-556. 


Propriety and prejudicial effect of prosecutor’s 
remarks as to victim’s age, family circumstances, or the 
like. 50 ALR3d 8. 


. Extradition § 26 (NCI4th)— first-degree murder in North 


Carolina—voluntary return to North PPOs A = neaMince 
ment of warrant and rights 


The trial court in a first-degree murder prosecution did not 
lack jurisdiction where, after the robbery and murder, defendant 
went to a hospital in his hometown of Cheraw, South Carolina to 
receive treatment for his gunshot wound, defendant was ques- 
tioned while there by police officers, and he eventually signed a 
waiver of extradition and was transported back to Hamlet by 
Hamlet police officers. Although defendant contends that the 
extradition is not effective because the Governor did not issue a 
warrant and defendant was not informed of his rights, as is statu- 
torily required, the record establishes that defendant was advised 
of his rights, including the right to issuance and service of a war- 
rant of extradition and that he voluntarily consented to return. 
N.C.G.S. § 15A-746 governs the procedure for securing the deliv- 
ery of an accused from North Carolina to a demanding state 
rather than returning someone accused here to North Carolina. 
While N.C.G.S, § 15A-742 provides a procedure for the Governor 
to demand the return of a person charged with a crime, nothing 
suggests that this is exclusive and precludes the voluntary return 
of the accused. 


Am Jur 2d, Criminal Law §§ 338-341. 


Validity, in state criminal trial, of arrest without war- 
rant by identified peace officer outside of jurisdiction, 
when not in fresh pursuit. 34 ALR4th 328. 
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Appeal of right pursuant to N.C.G.S. § 7A-27(a) from a judgment 
imposing a sentence of life imprisonment entered by Helms (William 
H.), J., at the 15 May 1995 Criminal Session of Superior Court, 
Richmond County, upon a jury verdict finding defendant guilty of 
first-degree murder. Defendant’s motion to bypass the Court of 
Appeals as to an additional judgment of imprisonment entered upon 
his conviction for robbery with a firearm was allowed 22 November 
1996. Heard in the Supreme Court 12 February 1997. 


Michael F. Easley, Attorney General, by Dennis P. Myers, 
Assistant Attorney General, for the State. 


Malcolm Ray Hunter, Jr., Appellate Defender, by J. Michael 
Smith, Assistant Appellate Defender, for defendant-appellant. 


WHICHARD, Justice. 


Defendant was tried capitally for the first-degree murder of 
William Larry Brown, Jr., and for the robbery of Brown with a 
firearm. The jury found him guilty of first-degree murder on the 
basis of malice, premeditation, and deliberation and under the felony 
murder rule, and recommended a sentence of life imprisonment. The 
trial court accordingly sentenced defendant to life imprisonment on 
the first-degree murder conviction and to forty years’ imprisonment 
for robbery with a firearm, to run consecutive to the sentence for 
murder. 


The State’s evidence at trial tended to show that three black 
males were seen running from the Sandhill Pawn and Jewelry shop in 
Hamlet, North Carolina, around 4:20 p.m. on 5 April 1993. The men 
got into a white Ford automobile parked in front of the shop. Brown, 
the proprietor, came to the door of the shop with a gun and fired it, 
shattering the windshield of the car. The driver of the car returned 
fire before fleeing in the direction of Cheraw, South Carolina. 
Brown’s wife and a friend found Brown later, lying on the floor of his 
shop in a pool of blood. When asked what had happened, Brown 
replied that he had been shot by three black men. Brown died a few 
hours later from a gunshot wound to the abdomen. 


William Hogan, who worked at a nearby Western Auto Store, tes- 
tified that he went into the pawn shop after hearing gunshots from 
within. He saw Brown lying behind the counter with his shirt soaked 
in blood. Brown appeared to have been beaten. He had a black eye, 
the side of his face and nose were black, and his face was puffy. 
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Hogan also noticed that the boxes where Brown ordinarily kept shot- 
guns and pistols intended for sale were empty. 


James Poe testified for the State that he was with defendant and 
another man, Anthony Campbell, at the time of the murder and rob- 
bery. Poe stated that he, defendant, and Campbell went into the pawn 
shop under the pretense of looking for guns. When they reached the 
counter, Brown was standing there, and defendant put a gun to his 
head. Brown grabbed the gun, and a brawl ensued. Campbell hit 
Brown in the face, and defendant threw him to the floor. According to 
Poe, defendant then said, “you shouldn't have done that,” and shot 
Brown in the stomach while he lay on the floor. 


Poe testified that he took four guns from the display case and that 
he and Campbell left the store and got into the white Ford automo- 
bile. Defendant came out of the shop a moment later and got into the 
driver’s seat. Before defendant could get the car started, however, 
Brown came out of the shop and shot at the car, hitting defendant in 
the shoulder. Defendant shot back through the car window and then 
fled in the direction of Cheraw, South Carolina. Defendant was later 
driven to a hospital in Cheraw to get treatment for his gunshot 
wound. 


Defendant testified on his own behalf that he went to Brown’s 
shop to pawn a stolen gun and that Brown mistakenly thought he was 
being robbed. Defendant stated that the gun accidently discharged 
while he and Brown were struggling. 


[1] By his first assignment of error, defendant argues that the trial 
court violated his state and federal constitutional rights by conduct- 
ing ten unrecorded bench conferences at which defendant was 
not personally present. Although present in the courtroom and 
represented by counsel at the conferences, defendant nevertheless 
contends that his absence from the bench conferences violated his 
constitutional right to be present at every stage of the proceedings. 


Defendant asserts that this issue is controlled by State v. Exum, 
343 N.C. 291, 470 S.E.2d 333 (1996). In Exum, the trial court con- 
ducted an in-chambers conference with the attorneys at the con- 
clusion of testimony from the defendant’s psychiatric expert. The 
substance of the conference was not recorded, and defendant was 
not present. Based on these circumstances, this Court held that 
“where the defendant has a constitutional right to be present at a crit- 
ical stage of his trial and the trial court conducts private conferences 
or discussions in the defendant’s absence, but the substance of the 
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private discussions is not revealed in the record, a new trial is 
required.” Id. at 296, 470 S.E.2d at 335. Significantly, however, the 
trial court had conducted both bench conferences and in-chambers 
conferences in the defendant’s absence, yet this Court addressed only 
the in-chambers conferences. /d. at 293, 470 S.E.2d at 334. Hence, the 
rule pertaining to bench conferences established in State v. 
Buchanan, 330 N.C. 202, 410 S.E.2d 832 (1991), remains intact. 


In Buchanan, the trial court conducted eighteen bench confer- 
ences with defense counsel and counsel for the State. Although 
present in the courtroom, the defendant was not included in the con- 
ferences. After extensive analysis of the federal courts’ treatment of 
such conferences, as well as North Carolina constitutional jurispru- 
dence, this Court concluded that a defendant’s constitutional right 
“to be present at all stages of his capital trial is not violated when, 
with defendant present in the courtroom, the trial court conducts 
bench conferences, even though unrecorded, with counsel for both 
parties.” Jd. at 223, 410 $.E.2d at 845. The burden is on the defendant 
to show the usefulness of his presence in order to prove a violation 
of his right to presence. /d. at 224, 410 S.E.2d at 845. 


Like the defendant in Buchanan, defendant here was represented 
by counsel at each of the conferences. He was in a position to 
observe the context of the conferences and to inquire of his attorneys 
as to the nature and substance of each one. Despite his absence, 
defendant had a firsthand source as to what transpired, and defense 
counsel had the opportunity and obligation to raise for the record any 
matter to which defendant took exception. On these facts, defendant 
has failed to demonstrate that the bench conferences implicated his 
constitutional right to be present or that his presence would have 
substantially affected his opportunity to defend. The trial court there- 
fore did not err in conducting the bench conferences with the attor- 
neys out of the hearing of defendant. 


[2] Defendant further argues that the unrecorded bench conferences 
violated his right to a complete recordation of the proceedings in a 
capital case pursuant to N.C.G.S. § 154-1241, which provides in per- 
tinent part: “The trial judge must require that the reporter make a 
true, complete, and accurate record of all statements from the 
bench.” N.C.G.S. § 15A-1241(1) (1988). We have held that “statements 
from the bench” do not include routine bench conferences between 
the trial court and the attorneys. State v. Cummings, 332 N.C. 487, 
497, 422 S.E.2d 692, 697 (1992). This assignment of error is therefore 
overruled. 
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[3] Defendant next contends that the trial court did not properly con- 
trol the prosecutor during her opening statements to the jury and that 
her actions severely prejudiced the remainder of defendant’s trial. 
The prosecutor began her opening statement with a quote from the 
Bible. Thereafter, on several occasions, she invited the jurors to put 
themselves in the place of the victim and to project their fears of vio- 
lent crimes onto the victim. She further commented on the heroics of 
the victim, emphasizing that he was outnumbered three to one, and 
asked for sympathy for the victim’s “beautiful young widow.” Despite 
repeated admonitions from the trial court to “stick to the evidence,” 
the prosecutor continued her emotional pleas to the jury. Defendant 
contends that it is impossible to calculate the impact of such manifest 
misconduct and that he is therefore entitled to a new trial. 


The State concedes that the prosecutor departed from ordinary 
and acceptable standards for opening remarks but asserts that the 
statements were not so grossly improper as to deprive defendant of a 
fair trial. We agree. The record indicates that defense counsel 
objected seventeen times during the prosecutor’s opening statement. 
Of the ten objections that were sustained, the trial court admonished 
the prosecutor on four occasions, instructed the jury to disregard her 
statements on two occasions, and simply sustained without comment 
the four other objections. Of the remaining seven objections, two 
were overruled, three were not passed upon, and on two occasions 
counsel were instructed to approach the bench for an unrecorded 
conference. Defendant does not complain about any of the trial 
court's rulings concerning defense counsel’s objections. Rather, he 
simply contends that the trial court committed prejudicial error by 
failing to “enforce” its rulings. 


The control of opening statements rests in the discretion of the 
trial court. State v. Gibbs, 335 N.C. 1, 40, 436 S.E.2d 321, 343 (1993), 
cert. denied, 512 U.S. 1246, 129 L. Ed. 2d 881 (1994). Because the 
trial court sustained defense counsel’s objections, repeatedly admon- 
ished the prosecutor in open court, and twice instructed the jury to 
disregard the prosecutor’s statements, we conclude that the trial 
court did not abuse its discretion in controlling the prosecutor’s 
opening statement. 


The State suggests, and we concur, that the real issue is whether 
the prosecutor's remarks were so grossly improper as to deprive 
defendant of a fair trial, despite the trial court’s rulings and repeated 
warnings. “ ‘[Tjhe proper function of an opening statement is to allow 
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the party to inform the court and jury of the nature of his case and the 
evidence he plans to offer in support of it.’ ” State v. Paige, 316 N.C. 
630, 648, 343 S.E.2d 848, 859 (1986) (quoting State v. Elliott, 69 N.C. 
App. 89, 93, 316 S.E.2d 632, 636, disc. rev. denied and appeal dis- 
missed, 311 N.C. 765, 321 S.E.2d 148 (1984)). “[I]n previewing the 
evidence, counsel generally should not (1) refer to inadmissible evi- 
dence, (2) ‘exaggerate or overstate’ the evidence, or (3) discuss evi- 
dence he expects the other party to introduce.” State v. Jaynes, 342 
N.C. 249, 282, 464 S.E.2d 448, 468 (1995) (quoting State v. Freeman, 
93 N.C. App. 380, 389, 378 S.E.2d 545, 551 (citations omitted), disc. 
rev. denied, 325 N.C. 229, 381 S.E.2d 787 (1989)), cert. denied, —- 
U.S. —-, 185 L. Ed. 2d 1080 (1996). After careful review of the prose- 
cutor’s remarks, we conclude that while they exceeded the proper 
limited scope of an opening statement, they were not so grossly 
improper as to violate any of these principles, thereby meriting a new 
trial. This assignment of error is overruled. 


[4] Finally, defendant argues that the trial court lacked jurisdiction 
and therefore erred in denying defendant’s motions to dismiss. He 
challenges the trial court’s jurisdiction on the grounds that the inves- 
tigating police officers failed to follow the extradition process man- 
dated by the Uniform Criminal] Extradition Act. 


As noted, defendant went to a hospital in his hometown of 
Cheraw, South Carolina, to receive treatment for his gunshot wound. 
While there, defendant was questioned by police officers from 
Cheraw and from Hamlet, North Carolina. Defendant eventually 
signed a waiver of extradition and was transported back to North 
Carolina by the Hamlet police officers. Defendant contends that the 
Uniform Criminal Extradition Act requires the Governor, when 
demanding the return of a fugitive from North Carolina, to issue a 
warrant commanding his agent to receive the person sought and 
to deliver that person to the appropriate county authority. N.C.G.S. 
§ 15A-742 (1988). Defendant further asserts that pursuant to N.C.G,S. 
§ 154-746, a waiver of extradition may not be executed until the fugi- 
tive is judicially informed of his rights to the issuance and service of 
a warrant for extradition. Defendant contends that because the 
Governor did not issue a warrant and defendant was not judicially 
informed of his rights, his waiver of extradition is legally ineffective, 
and he must be released from custody. 


Defendant’s argument fails to recognize that section 15A-746 gov- 
erns the procedure for securing the delivery of an accused from 
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North Carolina to a demanding state, not for returning someone 
accused in North Carolina to this state. Section 15A-746 thus is inap- 
plicable here. While section 15A-742 provides a procedure for the 
Governor to demand the return of a person charged with a crime in 
this state, nothing in that statute or the Uniform Criminal Extradition 
Act as a whole suggests that this procedure is exclusive and pre- 
cludes the voluntary return of the accused for formal arraignment 
and trial. The record establishes that defendant was advised of his 
rights, including the right to issuance and service of a warrant of 
extradition, and that he voluntarily consented to return to North 
Carolina. His voluntary return to the state conferred jurisdiction on 
the Superior Court, Richmond County, as fully and effectively as a 
Governor’s warrant pursuant to section 15A-742 would have. We 
therefore hold that the Superior Court, Richmond County, properly 
exercised jurisdiction over this matter. 


We conclude that defendant received a fair trial, free from preju- 
dicial error. 


NO ERROR. 


STATE OF NORTH CAROLINA v. PHILLIP WAYNE JULIAN 


No. 408A95 
(Filed 7 March 1997) 


1. Criminal Law § 547 (NCI4th Rev. )— first-degree murder— 
juror’s request to be replaced—-denied 


The trial court did not abuse its discretion in a capital first- 
degree murder prosecution (with a life sentence) by not declaring 
a mistrial and by not individually questioning a juror about her 
fitness to continue jury service after the juror requested that she 
be relieved of her jury duties, stating that she was emotionally 
distraught and physically ill and that she was “. . . not able to 
handle someone’s fate being in her hands.” The trial court prop- 
erly admonished the jurors not to surrender their honest convic- 
tions and there is no indication that the court’s instructions were 
not followed. There is no indication that the juror’s ability to be 
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impartial was impaired and defendant has not shown that he did 
not receive the treatment that the law requires; thus, neither prej- 
udice nor abuse of discretion has been shown. 


Am Jur 2d, Trial §§ 1703, 1708, 1713. 


2. Evidence and Witnesses § 179 (NCI4th)— murder of 
estranged spouse—evidence of interracial sexual rela- 
tions—excluded 


The trial court did not err in the prosecution of defendant for 
the first-degree murder of his estranged wife by excluding testi- 
mony regarding rumors concerning the victim’s sexual relations 
with a black man and possible drug use where defendant argued 
that this testimony was highly probative of state of mind and 
should have been admitted to help prove diminished capacity 
because it may have tipped the scales toward second-degree mur- 
der. The trial court could, in its discretion, find that this evidence 
was being offered to unfairly prejudice the State, to confuse the 
issues, and to mislead the jury by inflaming the jury’s passions 
against the victim by implying that she was involved in an inter- 
racial relationship and that she was a drug user. N.C.G.S. § 8C-1, 
Rule 403. 


Am Jur 2d, Evidence §§ 331, 333, 373; Homicide §§ 283, 
301, 307. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 
ment imposing a sentence of life imprisonment entered by Wood, J., 
at the 16 April 1995 Criminal Session of Superior Court, Randolph 
County, upon a jury verdict of guilty of first-degree murder. Heard in 
the Supreme Court 13 February 1997. 


Michael F. Easley, Attorney General, by Gail E. Weis, Assistant 
Attorney General, for the State. 


Malcolm Ray Hunter, Jr., Appellate Defender, by Staples 
Hughes, Assistant Appellate Defender, for defendant-appellant. 


FRYE, Justice. 


Upon proper indictment, Phillip Wayne Julian (defendant), was 
tried and convicted of murder in the first degree of his estranged 
wife, Dena Pierce Julian (Pierce). At the capital sentencing proceed- 
ing, the jury did not find the existence of the sole aggravating cir- 
cumstance submitted and thus recommended a sentence of life 
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imprisonment. On 4 May 1995, Judge William Z. Wood, Jr. entered a 
judgment imposing a sentence of life imprisonment. 


On appeal to this Court, defendant brings forward two assign- 
ments of error. After reviewing the record, transcript, and briefs in 
this case, we conclude that defendant received a fair trial, free of 
prejudicial error. 


The State’s evidence presented at trial tended to show the fol- 
lowing facts and circumstances. Defendant and Pierce married in 
June 1989, when Pierce was eighteen years old and defendant was 
twenty-five years old. During their marriage, defendant repeatedly 
beat Pierce, and she moved in with her mother on several occasions. 
After Pierce and defendant separated in February 1993, defendant 
continued to harass and threaten her even though she had secured a 
restraining order after moving in with her mother. On 2 June 1993, 
defendant went to Pierce’s mother’s home, told their two children to 
go outside, and repeatedly stabbed Pierce. She died as a result of loss 
of blood from multiple stab wounds. 


Defendant did not testify at trial but presented the testimony of 
thirteen witnesses during the guilt/innocence phase of the trial. 
Among these witnesses was Dr. Billy Royal, an expert witness in 
forensic psychiatry. Dr. Royal testified that he evaluated defendant 
and made diagnoses of mild mental retardation, alcohol addiction 
and dependency currently in remission, adjustment disorder with dis- 
turbance of emotion and conduct, cocaine addiction in remission, 
major depression and chronic depression, personality disorder with 
obsessive paranoid dependent borderline features, anxiety disorder 
and chronic diabetes. In Dr. Royal’s opinion, defendant was not able 
to rationally contemplate what he was doing and did not understand 
the consequences of his actions on 2 June 1993. 


[1] By an assignment of error, defendant contends that the trial court 
erred by not declaring a mistrial and by failing to individually ques- 
tion a juror about her fitness to continue jury service after the juror 
requested that she be relieved of her jury duties. We disagree. 


The presiding judge is vested with broad discretion in matters 
relating to the conduct of the trial. State v. Rhodes, 290 N.C. 16, 23, 
224 §.E.2d 631, 635 (1976). “Upon a defendant’s motion, the trial court 
must declare a mistrial ‘if there occurs during the trial an error or 
legal defect in the proceedings, or conduct inside or outside the 
courtroom, resulting in substantial and irreparable prejudice to the 
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defendant’s case.’ ” State v. Howell, 343 N.C. 229, 287, 470 S.E.2d 38, 
42 (1996) (quoting N.C.G.S. § 15A-1061 (1988)). “[A] mistrial is appro- 
priate only when there are such serious improprieties as would make 
it impossible to attain a fair and impartial verdict under the law.” 
State v. Norwood, 344 N.C. 511, 537, 476 S.E.2d 349, 361 (1996) (quot- 
ing State v. Calloway, 305 N.C. 747, 754, 291 S.E.2d 622, 627 (1982) 
(alteration in original)). 


In State v. King, 343 N.C. 29, 468 S.E.2d 232 (1996), we said: 


It is well settled that a motion for a mistrial and the determina- 
tion of whether defendant’s case has been irreparably and sub- 
stantially prejudiced is within the trial court’s sound discretion. 
State v. Williamson, 333 N.C. 128, 423 S.E.2d 766 (1992). The trial 
court’s decision in this regard is to be afforded great deference 
since the trial court is in a far better position than an appellate 
court to determine whether the degree of influence on the jury 
was irreparable. Id. at 138, 423 S.E.2d at 772. 


King, 343 N.C. at 44, 468 S.E.2d at 242. The scope of our review, then, 
is to determine whether the trial court abused its discretion in deny- 
ing defendant’s motion. 


In the instant case, the court reconvened following an overnight 
recess. After ascertaining that all jurors were present in the court- 
room, the trial judge excused the jurors so he could “discuss a matter 
with the attorneys” and told them not to resume deliberations until 
they had received the verdict sheet. Outside the presence of the jury, 
the trial court stated, “I have a note here, gentlemen, from one of 
[the] jurors.” The note from juror Liberatore read as follows: 


I regret to admit that I’m not able to handle someone's fate 
being in my hands. I could not see this coming or I certainly 
would have expressed this at the onset of this case. I've been 
emotionally distraught and physically ill since yesterday after- 
noon when the moment of decision arrived. 


I respectfully request that I be dismissed from my duties and 
an alternate replace me. My sincere apology to all involved. 


Defendant argues that it is possible that some event occurred com- 
promising this juror’s impartiality and causing her to write this note. 
Defendant also argues that the trial court did not take satisfactory 
steps to ensure that this juror was capable of impartially and fairly 
participating in further deliberations. Therefore, defendant contends 
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that the trial court abused its discretion in overruling his motion for 
a mistrial. 


We note that the trial court, after discussing the matter with the 
attorneys, informed the jurors that it was without authority to 
“excuse any juror after the deliberations are begun,” see N.C.G.S. 
§ 15A-1215(a) (1988), and instructed the jurors to “decide the case for 
[themselves]... after an impartial consideration of the evidence with 
[their] fellow jurors.” Following the court’s instructions, defense 
counsel stated that there were no further instructions or requests and 
purportedly renewed the motion for mistrial. The jury then resumed 
deliberations and returned a verdict of guilty of first-degree murder. 
After the clerk read the jury’s verdict, the jurors were individually 
polled, and juror Liberatore showed no uncertainty as to her verdict 
of guilty. 


We conclude that no abuse of discretion attended the trial court’s 
ruling with respect to defendant’s motion here. The trial court prop- 
erly admonished the jurors not to “surrender [their] honest convic- 
tion as to the weight or effect of the evidence solely because of the 
opinion of {their] fellow jurors or for the mere purpose of returning a 
verdict,” and there is no indication either in the record or in defend- 
ant’s argument that the court’s instructions were not followed. There 
is no indication that juror Liberatore’s ability to be impartial was 
impaired, and defendant has not shown that he did not receive the 
treatment that the law requires. Thus, neither prejudice nor abuse of 
discretion has been shown. See State v. McLaughlin, 323 N.C. 68, 372 
S.E.2d 49 (1988), sentence vacated on other grounds, 494 U.S. 1021, 
108 L. Ed. 2d 601 (1990). Accordingly, we hold that the trial court did 
not abuse its discretion in denying defendant’s motion for mistrial. 


[2] By another assignment of error, defendant contends that the trial 
court erred by excluding highly probative evidence bearing on his 
mental state at the time of the offense. 


At trial, defendant attempted to introduce testimony by his 
cousin, Joyce Webster, regarding rumors she had heard at her place 
of employment about Pierce’s sexual relations with a black man and 
possible drug use. Defendant argues that this testimony was highly 
probative of his state of mind at the time of the murder and that it 
should have been admitted to help prove his diminished capacity. 
Defendant contends this evidence may have “tipped the scales” in 
favor of a conviction of second-degree murder. 
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The State, however, contends that the trial court did not err in 
excluding this evidence of rumor and speculation pursuant to Rule 
403 of the North Carolina Rules of Evidence. The State argues that 
“[djefendant was able to present evidence of his diminished capacity 
without resorting to evidence of rumors and appeals to racial preju- 
dice that did not meet the requirements of the rules of evidence.” 


Rule 403 of the North Carolina Rules of Evidence provides: 


Although relevant, evidence may be excluded if its proba- 
tive value is substantially outweighed by the danger of unfair 
prejudice, confusion of the issues, or misleading the jury, or 
by considerations of undue delay, waste of time, or needless 
presentation of cumulative evidence. 


N.C.G.S. § 8C-1, Rule 403 (1992). Relevant evidence is properly admis- 
sible unless the judge determines that it must be excluded, for 
instance, because of “unfair prejudice, confusion of the issues, or 
misleading the jury.” /d. “‘Unfair prejudice,’ as used in Rule 403, 
means ‘an undue tendency to suggest decision on an improper basis, 
commonly, though not necessarily, as an emotional one.’ ” State v. 
DeLeonardo, 315 N.C. 762, 772, 340 S.E.2d 350, 357 (1986) (quoting 
N.C.G.S. § 8C-1, Rule 403 commentary (Supp. 1985)). “In general, the 
exclusion of evidence under the balancing test of Rule 403 of the 
North Carolina Rules of Evidence is within the trial court’s sound dis- 
cretion.” State v. Hennis, 323 N.C. 279, 285, 372 S.E.2d 523, 527 
(1988). 


In the instant case, the trial court, after conducting an extensive 
voir dire of Webster and listening to arguments of counsel, ruled on 
the admissibility of the evidence by stating, “What we’re going to do 
at this time is exclude it[,] as [its] probative value .. . is substantially 
outweighed by the danger of unfair prejudice and misleading of the 
issues and confusion to the jury.” The next day, defendant asked the 
court to reconsider its ruling. When the trial court denied defendant’s 
request, defendant requested more specific findings of fact to support 
its ruling. The court stated: 


The only unfair prejudice to the State is racial in nature, that it 
inflames the passions of the jury to prove unfounded allegations 
that [the victim] was using drugs when there’s no evidence what- 
soever of that. It’s inflaming the passions of the jury in a racial 
manner to use bigotry and prejudice to secure a verdict in this 
case rather than the law and the facts. 
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We conclude that the trial court did not abuse its discretion in exclud- 
ing Webster’s testimony about rumors she had heard at her place of 
employment regarding the victim. The trial court could find, in its dis- 
cretion, that this evidence was being offered to unfairly prejudice the 
State, to confuse the issues, and to mislead the jury by inflaming the 
jury’s passions against the victim by implying that she was involved in 
an interracial relationship and that she was a drug user. Accordingly, 
we reject this assignment of error. 


For the foregoing reasons, we hold that defendant received a fair 
trial, free of prejudicial error. 


NO ERROR. 


STATE OF NORTH CAROLINA v. DANNY DEAN FROGGE 
No. 413A95 
(Filed 7 March 1997) 


Evidence and Witnesses § 3107 (NCI4th)— prior inconsistent 
statement—inadmissibility for corroboration—prejudice 
to defendant 


In a prosecution of defendant for the first-degree murders of 
his father and stepmother, a witness’s prior inconsistent state- 
ment to the police as to what defendant told him about the mur- 
ders was inadmissible hearsay and improperly admitted under 
the guise of corroboration. Furthermore, defendant was preju- 
diced by the erroneous admission of this statement where the 
witness’s trial testimony tended to show that defendant’s father 
had provoked him by hitting him with a metal bar before defend- 
ant stabbed him, but his prior statement suggested that defend- 
ant started stabbing his father before he was hit with a metal bar, 
thus weakening defendant’s case for a lesser verdict; incon- 
sistencies between the witness’s prior statement and his trial tes- 
timony as to when defendant took money from his father’s wallet 
went to the heart of the prosecution’s case for felony murder; and 
the witness testified at trial that defendant gave no indication as 
to why he stabbed his stepmother, but his prior statement pro- 
vided a motive and means rea for first-degree murder by sug- 
gesting that he hated his stepmother. 
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Am Jur 2d, Witnesses §§ 929, 930. 


Use or admissibility of prior inconsistent statements of 
witness as substantive evidence of facts to which they 
relate in criminal case—modern state cases. 30 ALR4th 
414, 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from judg- 
ments imposing one sentence of death and another of life imprison- 
ment entered by Wood, J., on 13 September 1995 in Superior Court, 
Forsyth County, upon jury verdicts finding defendant guilty of two 
counts of first-degree murder. Heard in the Supreme Court 11 
February 1997. 


Michael F. Easley, Attorney General, by David Roy Blackwell 
and Ellen B. Scouten, Special Deputy Attorneys General, for the 
State. 


Malcolm Ray Hunter, Jr., Appellate Defender, by Constance H. 
Everhart, Assistant Appellate Defender, for defendant- 
appellant. 


MITCHELL, Chief Justice. 


Defendant Danny Dean Frogge was indicted on 3 July 1995 for the 
first-degree murders of Robert Edward Frogge and Audrey Yvonne 
Frogge. He was tried capitally to a jury at the 28 August 1995 Criminal 
Session of Superior Court, Forsyth County. The jury found defendant 
guilty of both counts of first-degree murder on the basis of malice, 
premeditation, and deliberation and under the felony murder rule. 
After a capital sentencing proceeding, the jury recommended a sen- 
tence of life imprisonment as to the murder of Robert Frogge and a 
sentence of death as to the murder of Audrey Frogge. The trial court 
sentenced defendant accordingly. 


The State’s evidence tended to show inter alia that on 4 
November 1994, defendant stabbed and killed his father, Robert 
Frogge, and his invalid stepmother, Audrey Frogge. After his arrest, 
defendant was incarcerated in the Forsyth County jail, where he met 
Gregory Tew, another jail inmate. Tew testified that about four 
months prior to trial, defendant approached Tew and asked Tew to 
pay him $5,000 in exchange for defendant’s full story concerning the 
murders. Defendant told Tew, who was awaiting trial on rape charges, 
that Tew could help himself with authorities by recounting defend- 
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ant’s story to them. Tew could not raise that amount. Defendant ulti- 
mately reduced the demand by half, but Tew never paid him anything. 


Tew also testified that about two months prior to trial, defendant 
recounted the killings to Tew, and the recounting consisted of the fol- 
lowing: Defendant, who lived with his father and stepmother in his 
father’s house, got home from work on 4 November 1995 and began 
drinking. At some point between 8:00 and 9:00 p.m., his stepmother 
and father told defendant to get out of the house since he was drink- 
ing. Defendant refused, and an argument ensued between defendant 
and his father in which his father struck him with a metal bar. The 
blow left a bruise on defendant’s side and arm where he blocked it. 
Defendant then stabbed his father with a butcher knife he obtained 
from the kitchen. Defendant did not indicate in what room of the 
house the initial confrontation occurred, but said that it ended in the 
bedroom, where he stabbed his father in the back as his stepmother 
watched. From her bed, Audrey Frogge said, “Please don’t kill me,” 
and defendant stabbed her in the stomach. Defendant related that he 
then changed his clothes; disposed of his bloody clothing and the 
knife in the woods; and drove to a friend's house, where he drank and 
partied. He returned to the house at around 4:00 or 4:30 a.m. and 
called the police. Defendant then removed his father’s wallet from the 
back pocket of his father’s pants, and, removing some money in order 
to fake a robbery, defendant laid the wallet and its remaining con- 
tents beside his father’s body. 


According to Tew’s testimony, defendant also explained to Tew 
that he had been drinking the night of the murders and that he had 
problems with his father while defendant was growing up. When 
asked on direct examination whether defendant stated why he 
stabbed his stepmother, Tew stated that he did not. While Audrey 
Frogge was hospitalized for diabetes, defendant told his father that it 
would be a mess if she came back into the house. Defendant also told 
Tew that he remembered stabbing her more times than he stabbed his 
father. On cross-examination during trial, Tew testified that defend- 
ant felt telling Tew the background surrounding the killings would 
assist defendant in avoiding the death penalty and that Tew’s testi- 
mony at defendant’s trial would assist Tew as well. Tew also testified 
that no money ever changed hands. 


In an assignment of error, defendant argues that the trial court 
erred by admitting a noncorroborative and inadmissible prior state- 
ment which Gregory Tew made to the Winston-Salem police. 
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Defendant argues that Tew’s unsworn statement was not admissible 
under the prior consistent statement exception to the hearsay rule 
because it contradicted Tew’s trial testimony and contained informa- 
tion grossly prejudicial to defendant. Thus, defendant contends that 
he was prejudiced by the admission of conflicting evidence under the 
guise of corroboration and is entitled to a new trial. We agree. 


The State called Gregory Tew to testify about statements defend- 
ant allegedly made to him while they were incarcerated together in 
the Forsyth County jail. Later, over defendant’s objection, the State 
called Detective Dennis Scales to read aloud the contents of a 
statement Tew made to him on the day Tew entered into a plea agree- 
ment with the State regarding his statutory rape charge. The state- 
ment was offered for corroborative purposes and was received into 
evidence subject to the court’s instruction that the jury not consider 
the statement as substantive evidence, but only in determining Tew’s 
credibility. 


Defendant points to three instances in which Tew’s prior state- 
ment conflicts with his trial testimony. In the first instance, Tew tes- 
tified that defendant stated that Robert Frogge, Audrey Frogge, and 
defendant were arguing when Robert struck defendant with a metal 
bar. Tew testified that defendant told him that after his father struck 
him, defendant got a knife from the kitchen and stabbed Robert and 
then Audrey. Yet in his statement to the police, Tew said that he did 
not remember whether defendant said he had the knife first or his 
dad had the bar first. Second, Tew testified that after the murders, 
defendant went to Kim Hairston’s house and partied, after which he 
returned to the home around 4:30 a.m. According to Tew’s testimony, 
after returning home, defendant removed money from his father’s 
wallet in order to make it look like a robbery. Yet contrary to this tes- 
timony, Tew told the police that defendant got the wallet out of his 
father’s pocket and removed money from it prior to driving to Kim 
Hairston’s house. Finally, with regard to the killing of Audrey Frogge, 
Tew testified that defendant did not say why he stabbed his step- 
mother. Yet in his statement to police, Tew stated that defendant told 
him he hated his stepmother because she was always “bossing” him 
around and threatening to throw him out of the house. 


Defendant argues that prior contradictory statements do not cor- 
roborate a witness’ testimony and may not be admitted under such a 
theory. We agree. The official commentary to Rule 613 of the North 
Carolina Rules of Evidence states that “foundation requirements for 
admitting inconsistent statements will be governed by case law.” 
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N.C.G.S. § 8C-1, Rule 613 official commentary (1992). We therefore 
look to our cases decided after the North Carolina Rules of Evidence 
were enacted as a guide to determine the propriety of admitting non- 
corroborative testimony. We have stated that a “witness’s prior 
statements as to facts not referred to in his trial testimony and not 
tending to add weight or credibility to it are not admissible as cor- 
roborative evidence.” State v. Ramey, 318 N.C. 457, 469, 349 S.E.2d 
566, 574 (1986). Moreover, we also stated in Ramey that “the wit- 
ness’s prior contradictory statements may not be admitted under the 
guise of corroborating his testimony.” Jd. In the present case, we con- 
clude that Tew’s prior statement contained information manifestly 
contradictory to his testimony at trial and did not corroborate the 
testimony. Thus, we hold that it was error for the trial court to admit 
Tew’s statement to the police for the purpose of corroborating Tew’s 
testimony. 


Defendant further contends that the inconsistencies between 
Tew’s testimony and his statement to the police were manifestly prej- 
udicial to defendant. We agree with this contention. Tew’s testimony 
tended to show that before defendant stabbed his father, defendant’s 
father had provoked him by hitting him with a metal bar. Based on 
this evidence, the jury could have found defendant guilty of a lesser 
charge than first-degree murder for stabbing his father. Tew’s prior 
statement suggested that defendant started stabbing Robert Frogge 
before he was hit with the metal bar, thus weakening defendant’s case 
for a lesser verdict. Further, as to when defendant took money from 
his father’s wallet, the inconsistencies between Tew’s prior statement 
and his trial testimony went to the heart of the prosecution’s case for 
felony murder. Under the version of facts presented in Tew’s testi- 
mony, a reasonable person could have concluded that there was no 
continuous transaction between the stabbings and the taking of the 
money and, thus, no felony murder. Finally, with regard to the killing 
of Audrey Frogge, Tew’s testimony was that defendant gave no indi- 
cation as to why he stabbed her. Yet Tew’s prior statement, suggest- 
ing that defendant hated his stepmother, provided a motive and mens 
rea for first-degree murder. Because the evidence of this statement 
was hearsay inadmissible for the purposes of corroboration and 
because the trial court improperly admitted the statement under the 
guise of corroboration, we conclude that defendant was unfairly prej- 
udiced in this case and is therefore entitled to a new trial. 


NEW TRIAL. 
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STATE OF NORTH CAROLINA v. JEFFREY KARL MEYER 


No. 379A95 
(Filed 7 March 1997) 


Constitutional Law § 342 (NCI4th)— capital sentencing—jury 
selection—in-chambers conference without defendant— 
prejudicial error 


The trial court violated defendant’s nonwaivable right to be 
present at all stages of his capital trial by conducting an in- 
chambers conference with the attorneys present but without 
defendant during jury selection in this capital sentencing pro- 
ceeding. Furthermore, the State has failed to meet its burden of 
showing that the error was harmless beyond a reasonable doubt 
where the conference was not recorded, the substance of the 
conference was not summarized on the record in open court, and 
the nature and contents of the discussion cannot otherwise be 
gleaned from the record. 


Am Jur 2d, Criminal Law § 913. 


Validity of jury selection as affected by accused’s 
absence from conducting of procedures for selection and 
impaneling of final jury panel for specific cases. 33 ALR4th 
429. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from judg- 
ments imposing two sentences of death entered by Smith (Donald L.), 
J., at the 21 August 1995 Mixed Session of Superior Court, 
Cumberland County, upon a jury verdict of guilty of two counts of 
first-degree murder. Heard in the Supreme Court 11 February 1997. 


Michael F: Easley, Attorney General, by William N. Farrell, Jr., 
Senior Deputy Attorney General, and Ellen B. Scouten, Special 
Deputy Attorney General, for the State. 


Malcolm Ray Hunter, Jr., Appellate Defender, by Staples 
Hughes, Assistant Appellate Defender, for defendant-appellant. 
ORR, Justice. 


On 16 May 1988, defendant pled guilty to two counts of first- 
degree murder. On 3 June 1988, a jury was impaneled in Superior 
Court, Cumberland County, for a capital sentencing proceeding pur- 
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suant to N.C.G.S. § 154-2000. During the presentation of defendant’s 
evidence in this sentencing proceeding, defendant escaped from the 
Cumberland County Jail. On 14 June 1988, upon motion by defend- 
ant’s counsel, the trial court declared a mistrial. Defendant was 
apprehended on 19 June 1988. Following several motions by defend- 
ant, the sentencing proceeding was moved to New Hanover County. 


On 16 November 1988, upon recommendation of the jury, the trial 
court imposed two sentences of death. Defendant appealed those 
sentences of death pursuant to N.C.G.S. § 7A-27(a). On defendant's 
first appeal, this Court concluded defendant was entitled to a new 
capital sentencing proceeding under McKoy v. North Carolina, 494 
U.S. 433, 108 L. Ed. 2d 369 (1990). State v. Meyer, 330 N.C. 738, 412 
S.E.2d 339 (1992). 


Defendant’s second capital sentencing proceeding was heard at 
the 21 August 1995 Mixed Session of Superior Court, Cumberland 
County. On 31 August 1995, upon recommendation of the jury, 
defendant was once again sentenced to death for both of the first- 
degree murder convictions. 


Except as necessary for an understanding of the issues, we will 
not repeat the evidence inasmuch as it is adequately summarized in 
our prior opinion on the first appeal. 


Defendant brings forth several issues for review, but we need 
focus only on defendant’s contention that the trial court violated his 
constitutional right to be present at all stages of his capital trial. 
Defendant contends that twice during his capital sentencing pro- 
ceeding, the trial court failed to ensure defendant’s presence as 
required by the North Carolina Constitution. However, we address 
specifically only the unrecorded in-chambers conference that took 
place with the attorneys in defendant’s absence. 


The defendant in a capital trial must be present at every stage of 
the proceeding. N.C. Const. art. I, § 23. This constitutional mandate 
serves to safeguard both the defendant's and society’s interests in 
reliability in the imposition of capital punishment. State v. Huff, 325 
N.C. 1, 30, 381 S.E.2d 635, 651 (1989), sentence vacated on other 
grounds, 497 U.S. 1021, 111 L. Ed. 2d 777 (1990). As this Court has 
previously stated: 


“The confrontation clause of the Constitution of North Carolina 
guarantees the right of this defendant to be present at every stage 
of the trial. State v. Huff, 325 N.C. 1, 29, 381 S.E.2d 635, 651 
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(1989); N.C. Const. Art. I, § 23 (1984). This state constitutional 
protection afforded to the defendant imposes on the trial court 
the affirmative duty to insure the defendant’s presence at every 
stage of a capital trial. The defendant’s right to be present at 
every stage of the trial ‘ought to be kept forever sacred and invi- 
olate.’ State v. Blackwelder, 61 N.C. 38, 40 (1866)[, overruled on 
other grounds by State v. Huff, 325 N.C. 1, 381 $8.E.2d 635]. In 
fact, the defendant’s right to be present at every stage of his cap- 
ital trial is not waivable. State v. Artis, 325 N.C. 278, 297, 384 
S.E.2d 470, 480 (1989)[{, sentence vacated on other grounds, 494 
U.S. 1028, 108 L. Ed. 2d 604 (1990)]; State v. Huff, 325 N.C. at 31, 
381 S.E.2d at 652.” 


State v. Moss, 332 N.C. 65, 73-74, 418 S.E.2d 213, 218 (1992) (quoting 
State v. Smith, 326 N.C. 792, 794, 392 S.E.2d 362, 363 (1990)). 


In the present case, on the second day of jury selection, the trial 
court addressed the first group of seated jurors and gave them 
general instructions. At the end of this exchange with the jurors, the 
transcript reflects that the following occurred: 


JUROR #2: We need to give you our name and numbers on the 
side over here? 


CLERK: Go to the jury room. I’m going to go to the jury room 
to get their names and numbers. 


Court: All right. And you can go ahead and send the other 
jurors — 


CLERK: —to break. 


Court: That’s right, because I need you to pull them. Let me 
see counsel in chambers. 


(Counsel left the courtroom with the Judge and subsequently 
returned. Defendant remained in the courtroom.) 


Court: All right. Have the others—let me have the jurors— 
the other jurors now. 


There is no record of what occurred in-chambers between the judge 
and the attorneys. 


This Court has previously held that an in-chambers conference is 
a “critical stage” of a defendant’s capital trial at which he has a con- 
stitutional right to be present. See State v. Buchanan, 330 N.C. 202, 
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221, 410 S.E.2d 832, 843 (1991). “Notwithstanding an accused’s right 
to be present, certain violations of this right may be harmless if such 
appears from the record.” Jd. at 222, 410 S.E.2d at 844. In State v. 
Brogden, 329 N.C. 534, 541-42, 407 S.E.2d 158, 163 (1991), this Court 
concluded that it was error for the trial court to conduct an in- 
chambers conference with the attorneys but without defendant. 


Based upon the precedent set in Brogden, 329 N.C. 534, 407 
S.E.2d 158, this Court in State v. Exum, 343 N.C. 291, 470 S.E.2d 333 
(1996), held that the trial court had violated defendant’s nonwaivable 
right to be present at all stages of his capital trial by conducting an 
unrecorded in-chambers conference during the trial with the attor- 
neys present but out of the hearing of defendant. In Exum, the fol- 
lowing exchange occurred immediately after the examination of a 
defense witness: 


THE Court: All right. Members of the jury, we’re going to take 
our lunch break now—well, let me confer with the lawyers a 
minute. 


Sheriff, take the jury back in the jury room. 
(The jury is absent. ) 

THE WITNESS: Can I be excused, Judge? 
THE Court: Wait just a moment. 


(A discussion off the record in chambers with the Court and 
all four counsel. The defendant was not present. ) 


THE Court: All right. Let’s—I think you’re excused, Dr. 
Brown. 


Id. at 294, 470 S.E.2d at 335. After noting that the in-chambers con- 
ference was a part of the trial from which defendant was excluded, 
this Court held that 


because the in-chambers conference was not recorded and the 
nature and content of the private discussion cannot be gleaned 
from the record, the State failed to meet its burden of showing 
the error was harmless beyond a reasonable doubt, and we are, 
therefore, required to order a new trial. 


Id. at 295-96, 470 S.E.2d at 335. 


Similarly, in the present case, an in-chambers conference 
occurred between the trial judge and counsel without defendant 
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being present. Here, the conference took place during jury selection 
rather than during the presentation of evidence. However, this dis- 
tinction is irrelevant. As we have already noted, the selection of 
the jury is a “critical stage” of the trial. Accordingly, defendant’s con- 
stitutional right to be present at every stage of his capital trial was 
violated. Once a violation of the right to be present is apparent, the 
burden shifts to the State to show that it is harmless beyond a rea- 
sonable doubt. Huff, 325 N.C. at 32-35, 381 S.E.2d at 653-55. 


In the present case, as in Exum, the in-chambers conference was 
unrecorded. We have previously held that under similar circum- 
stances where defendant has a constitutional right to be present at a 
critical stage of his trial and the trial court conducts private confer- 
ences or discussions in the defendant’s absence, but the substance of 
the private discussions is not revealed in the record, a new trial is 
required. State v. Johnston, 331 N.C. 680, 417 S.E.2d 228 (1992); State 
v. Cole, 331 N.C. 272, 415 S.E.2d 716 (1992); State v. McCarver, 329 
N.C. 259, 404 S.E.2d 821 (1991); State v. Smith, 326 N.C. 792, 392 
S.E.2d 362 (1990). 


Here, because the in-chambers discussion is not included in the 
record, we do not know the substance of the in-chambers conference 
held with the attorneys in defendant’s absence. Consequently, we are 
unable to determine whether the error committed is harmless beyond 
a reasonable doubt. Because the in-chambers conference was not 
recorded, and the substance of the conference was not summarized 
on the record in open court, and the nature and content of the dis- 
cussion cannot otherwise be gleaned from the record, the State has 
failed to meet its burden of showing the error was harmless beyond a 
reasonable doubt. Accordingly, we are required to order a new sen- 
tencing proceeding. 


For the foregoing reasons, we vacate the sentences of death and 
remand this case to Superior Court, Cumberland County, for a new 
capital sentencing proceeding. 


DEATH SENTENCES VACATED; REMANDED FOR NEW 
CAPITAL SENTENCING PROCEEDING. 
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STATE OF NORTH CAROLINA v. TONY RAY McGIRT 


No. 198A96 
(Filed 7 March 1997) 


Appeal by defendant pursuant to N.C.G.S. § 7A-30(2) from the 
decision of a divided panel of the Court of Appeals, 122 N.C. App. 237, 
468 S.E.2d 833 (1996), affirming a judgment entered by Ellis (B. 
Craig), J., on 20 April 1995 in Superior Court, Scotland County. On 5 
September 1996 this Court retained defendant’s notice of appeal as to 
a substantial constitutional question pursuant to N.C.G.S. § 7A-30(1). 
Heard in the Supreme Court 12 February 1997. 


Michael F. Easley, Attorney General, by William B. Crumpler, 
Assistant Attorney General, for the State. 


Doran J. Berry and Ronnie M. Mitchell for defendant-appellant. 


American Civil Liberties Union of North Carolina Legal 
Foundation, by Deborah K. Ross, amicus curiae. 


PER CURIAM. 


Justices Webb, Whichard, Parker and Lake voted to affirm the 
decision of the Court of Appeals for the reasons stated in the major- 
ity opinion by Greene, J. Chief Justice Mitchell and Justices Frye and 
Orr voted to reverse the decision of the Court of Appeals for the rea- 
sons stated in the dissenting opinion by Smith, J. Accordingly, the 
decision of the Court of Appeals is affirmed. 


AFFIRMED. 
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STEPHEN MOORE BROWER v. ALEXANDER KILLENS, COMMISSIONER, NORTH 
CAROLINA DIVISION OF MOTOR VEHICLES 
No. 322PA96 
(Filed 7 March 1997) 


On discretionary review of a unanimous decision of the Court of 
Appeals, 122 N.C. App. 685, 472 S.E.2d 33 (1996), affirming an order 
entered on 22 June 1995 by Albright, J., in Superior Court, Guilford 
County. Heard in the Supreme Court 14 February 1997. 


Smith, Follin & James, L.L.P, by Seth R. Cohen and Charles A. 
Lloyd, for petitioner-appellee. 


Michael F. Easley, Attorney General, by Sondra C. Panico, 
Associate Attorney General, and Hal F- Askins, Special Deputy 
Attorney General, for respondent-appellant. 

PER CURIAM. 


DISCRETIONARY REVIEW IMPROVIDENTLY ALLOWED. 
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STATE OF NORTH CAROLINA v. FRANKLIN BALLENGER 


No. 352A96 
(Filed 7 March 1997) 


Appeal by defendant pursuant to N.C.G.S. § 7A-30(2) of the deci- 
sion of a divided panel of the Court of Appeals, 123 N.C. App. 179, 472 
S.E.2d 572 (1996), reversing an order dismissing the charges against 
defendant entered by Eagles, J.,. on 5 May 1995, in Superior Court, 
Guilford County. Heard in the Supreme Court 11 February 1997. 


Michael F) Easley, Attorney General, by Christopher E. Allen, 
Assistant Attorney General, for the State. 


James H. Price, III, PA., by James H. Price, Ill, for defendant- 
appellant. 


American Civil Liberties Union of North Carolina Legal 
Foundation, by Deborah K. Ross, amicus curiae. 


PER CURIAM. 


AFFIRMED. 
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STATE OF NORTH CAROLINA v. EDNA HINES 


No. 301PA96 
(Filed 7 March 1997) 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 122 N.C. App. 545, 471 S.E.2d 
109 (1996), finding no error in the judgment entered by Duke, J., at 
the 3 January 1995 Criminal Session of Superior Court, Hertford 
County. Heard in the Supreme Court 14 February 1997. 


Michael F. Easley, Attorney General, by Sharon C. Wilson, 
Associate Attorney General, for the State. 


Van Winkle, Buck, Wall, Starnes and Davis, PA., by Michelle 
Rippon, and Howard C. McGlohon, for defendant-appellant. 


PER CURIAM. 


DISCRETIONARY REVIEW IMPROVIDENTLY ALLOWED. 
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[345 N.C. 628 (1997)] 
DANIEL G. DODDER and JO ANN DODDER v. YATES CONSTRUCTION COMPANY, 
INC. 
No. 299PA96 
(Filed 7 March 1997) 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 122 N.C. App. 577, 475 S.E.2d 
257 (1996), affirming an order entered 15 March 1995 by Bridges, J., 
in Superior Court, Forsyth County. Heard in the Supreme Court 13 
December 1996. 


Womble Carlyle Sandridge & Rice, PL.L.C., by Gusti W. 
Frankel; and Lynda S. Abramovitz, Assistant City Attorney, for 
appellee City of Winston-Salem. 


Bennett & Blancato, LLP, by Richard V. Bennett and William A. 
Blancato, for defendant-appellant. 


PER CURIAM. 


AFFIRMED. 
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WALTER T. HIGGS, EMpLoyEE v. SOUTHEASTERN CLEANING SERVICE, EMPLOYER, 
AND CNA INSURANCE COMPANY, CARRIER 


No. 289PA96 
(Filed 7 March 1997) 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 122 N.C. App. 456, 470 S.E.2d 
337 (1996), reversing an opinion and award entered 26 May 1995 by 
the North Carolina Industrial Commission. Heard in the Supreme 
Court 13 February 1997. 


George W. Lennon for plaintiff-appellant. 


Robinson Maready Lawing & Comerford, L.L.P., by Jane C. 
Jackson and Jolinda J. Steinbacher, for defendant-appellees. 


PER CURIAM. 


DISCRETIONARY REVIEW IMPROVIDENTLY ALLOWED. 
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N.C, CENTRAL UNIVERSITY, PETITIONER v. BOYD S. TAYLOR, RESPONDENT 


No, 282PA96 
(Filed 7 March 1997) 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 122 N.C. App. 609, 471 S.E.2d 
115 (1996), vacating in part and affirming in part an order entered by 
Cashwell, J., on 20 April 1995 in Superior Court, Wake County. Heard 
in the Supreme Court 13 February 1997. 


Michael F: Easley, Attorney General, by Thomas O. Lawton III, 
Associate Attorney General, for petitioner-appellant. 


McSurely Dorosin & Osment, by Alan McSurely, Mark Dorosin, 
and Ashley Osment, for respondent-appellee. 


PER CURIAM. 


AFFIRMED. 
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JIMMY MAHONEY and JUDY MAHONEY v. RONNIE’S ROAD SERVICE, INDIAN 
HEAD INDUSTRIES, INC., MGM BRAKES 


No. 171A96 
(Filed 7 March 1997) 


Appeal by plaintiffs pursuant to N.C.G.S. § 7A-30(2) from the 
decision of a divided panel of the Court of Appeals, 122 N.C. App. 150, 
468 S.E.2d 279 (1996), affirming an order granting summary judgment 
in favor of defendants Indian Head Industries and MGM Brakes 
entered on 19 May 1994 by Stephens (Donald W.), J., in Superior 
Court, Wake County. Heard in the Supreme Court 12 February 1997. 


Twiggs, Abrams, Strickland, & Trehy, PA., by Douglas B. 
Abrams; and Gate & Mathers, Ltd., by Martin H. Mathers, for 
plaintiff-appellants. 

Yates, McLamb & Weyher, L.L.P., by Kirk G. Warner and 
Gwenda L. Laws, for defendant-appellees Indian Head 
Industries and MGM Brakes. 


Smith Helms Mulliss & Moore, L.L.P., by James G. Exum, Jr, 
Bynum M. Hunter, and John J. Korzen, for North Carolina 
Association of Defense Attorneys, amicus curiae. 

PER CURIAM. 

AFFIRMED. 


Justice PARKER did not participate in the consideration or deci- 
sion of this case. 
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IN RE: INQUIRY CONCERNING A JUDGE, NO. 194 SUSAN O. RENFER, RESPONDENT 


No. 498A96 
(Filed 27 March 1997) 


This matter is before the Court upon a recommendation by the 
Judicial Standards Commission (Commission), filed with the Court 
on 26 November 1996, that Judge Susan O. Renfer, a Judge of the 
General Court of Justice, District Court Division, Tenth Judicial 
District of the State of North Carolina, be removed from office as pro- 
vided in N.C.G.S. § 7A-376. Heard in the Supreme Court 20 March 
1997. 


The following facts are based upon the record as tendered by the 
Judicial Standards Commission and the transcript of the proceedings 
before it: On 24 May 1995 and 18 June 1995, the Commission, in 
accordance with its Rule 7, notified respondent that it had ordered a 
preliminary investigation to determine whether formal proceedings 
should be instituted against her under the Commission’s Rule 8. The 
notice generally informed respondent of the areas of misconduct to 
be investigated, that the investigation would remain confidential in 
accordance with N.C.G.S. § 7A-377 and Commission Rule 4, and that 
respondent had the right to present for the Commission’s considera- 
tion any relevant matters which she might choose. 


On 14 May 1996, respondent’s attorney of record, Edward E. 
Hollowell, was served with a formal notice of complaint in which the 
Commission concluded that formal proceedings should be instituted 
against respondent based on the evidence developed by the prelimi- 
nary investigation into this inquiry. An answer was filed on 3 June 
1996 by Mr. Hollowell in which respondent categorically denied that 
she had committed any act or made any statement that legally or eth- 
ically constitutes willful misconduct in office. According to the 
record, when the Commission filed the complaint, Mr. Hollowell had 
informed respondent, but not the Commission, that he would not be 
able to represent her at the Commission hearing because of the 
demands of his practice. Mr. Hollowell, however, agreed to assist 
respondent in finding another attorney to represent her. According to 
respondent, in late May, Mr. Hollowell contacted a firm to discuss the 
possibility that it would represent her at the Commission hearing. Mr. 
Hollowell indicated that the partner he spoke with would be pleased 
to represent respondent. Respondent spoke with this attorney on 10 
July 1996, and he confirmed his willingness to represent her. 
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On 18 June 1996, respondent was served with a notice of formal 
hearing which stated that the hearing was scheduled to commence at 
9:30 a.m. on Monday, 14 October 1996. Apparently, this date was 
arrived at through discussions between Mr. Hollowell and the 
Commission. Respondent contends, however, that in mid-September 
1996, the attorney she had retained as counsel with the assistance of 
Mr. Hollowell informed her that his firm would not be able to con- 
tinue representation because of a conflict of interest. 


In a letter to the Commission dated 17 September 1996, respond- 
ent requested a continuance of the hearing, explaining that she 
needed time to retain counsel. She further noted that several attor- 
neys had agreed to consider representing her, but all needed more 
time to adequately prepare for the hearing. In an order entered on 25 
September 1996 and signed by Judge Sidney S. Eagles, Jr., Chair of 
the Judicial Standards Commission, the request for a continuance 
was denied. On 14 October 1996, respondent appeared at the hearing 
before the Commission and once again moved for a continuance. 
After hearing from both respondent and counsel for the Commission, 
William N. Farrell, the Commission denied this motion. Thereafter, 
the Commission conducted a two-day hearing which respondent 
attended. However, respondent did not present evidence at the hear- 
ing or participate in her defense. At the conclusion of the hearing, 
respondent made a motion to hold the hearing open for a brief period 
in order to retain counsel and present evidence on her behalf. This 
motion was also denied by the Commission. 


On 14 November 1996, the Commission issued a decision in 
which it recommended to this Court that respondent be removed 
from office. The conduct upon which the Commission based its rec- 
ommendation included the following: (1) that while presiding over a 
domestic-relations session of court on 23 May 1995, respondent 
forcefully grabbed an attorney’s clothing and shook her for several 
seconds; (2) that on 30 March 1995, while presiding over a criminal 
session of court, respondent refused to hear a case, falsely indicated 
on the case file that the case had not been reached, and reset the case 
for a later date; (3) that on 15 February 1995, respondent reduced an 
award of child support when no written or oral motion for modifica- 
tion of child support had been filed; (4) that on 30 March 1995, while 
presiding over the trial of State v. Roger H. Lake, Jr., respondent set 
a punitive $3,000 cash bond when defendant gave notice of appeal; 
(5) that in a correspondence dated 18 April 1995, respondent accused 
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a superior court judge of improperly modifying the $3,000 bond 
which she had set in the Lake case; (6) that on 21 September 1995, 
while presiding over a criminal and infractions session of court, 
respondent falsely indicated on two case files that defendants had 
pled guilty; (7) that during proceedings on 28 March 1995, respondent 
attempted to convince a defendant to plead guilty in the absence of 
defendant’s retained counsel; (8) that during the spring of 1995, six 
incidents took place in which respondent made inappropriate state- 
ments, including statements of a racial and political nature, in and out 
of court that were unbecoming to the respondent in the performance 
of her judicial duties and demeaned the integrity and dignity of the 
proceedings before the respondent and her judicial office. 


Wiliam N. Farrell, Jr, Special Counsel, for the Judicial 
Standards Commission. 


American Center for Law & Justice, by Jay Alan Sekulow, pro 
hac vice, Larry Crain, pro hac vice, and John J. Stepanovich, 
pro hac vice; and Roger Wiles for respondent-appellant. 


ORDER OF REMAND. 


This order is entered on behalf of a divided court, with Justices 
Whichard, Parker, Lake, and Orr in the majority and Chief Justice 
Mitchell and Justices Frye and Webb dissenting. 


The Judicial Standards Commission is a statutorily created 
body comprised of one Court of Appeals judge, one Superior Court 
judge, and one District Court judge, each appointed by the Chief 
Justice of the Supreme Court; two members of the State Bar who 
have actively practiced in the courts of the State for at least ten years, 
elected by the State Bar Council; and two citizens who are not judges, 
active or retired, or members of the State Bar, appointed by the 
Governor. N.C.G.S. § 7A-375 (1995). The Commission’s function is to 
investigate complaints against sitting judges and candidates for judi- 
cial office and to recommend to the Supreme Court what, if any, dis- 
ciplinary action should be taken. The Commission is empowered by 
N.C.G.S. § 7A-377 to investigate complaints, compel the attendance of 
witnesses and the production of evidence, conduct a hearing which 
affords due process of law, and make recommendations to this 
Court about what disciplinary action, if any, should be taken. N.C.G.S. 
§ 74-377 (1995). The Commission “functions as an arm of the Court 
to conduct hearings for the purpose of aiding the Supreme Court 
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in determining whether a judge is unfit or unsuitable.” In re Hardy, 
294 N.C. 90, 97, 240 S.E.2d 367, 372 (1978). However, original juris- 
diction to discipline judges lies solely within the Supreme Court by 
virtue of statutory authority. In re Peoples, 296 N.C. 109, 147, 250 
S.E.2d 890, 912 (1978), cert. denied, 442 U.S. 929, 61 L. Ed. 2d 297 
(1979). “The Supreme Court may approve the recommendation, 
remand for further proceedings, or reject the recommendation.” 
N.C.G.S. § 7A-377. 


We further note that this Court does not review recommenda- 
tions from the Commission as it would an appeal from a lower court 
or state agency. As noted above, in reviewing Commission recom- 
mendations, the Supreme Court sits not as an appellate court, but 
rather as a court of original jurisdiction. In re Peoples, 296 N.C. at 
147, 250 S.E.2d at 912. Thus, this Court may make its own findings of 
fact or may choose to adopt those of the Commission as its own if it 
finds that they are supported by clear and convincing evidence. Jn re 
Hardy, 294 N.C. at 98, 240 S.E.2d at 373. “[The Commission’s] recom- 
mendations are not binding upon the Supreme Court, which will con- 
sider the evidence of both sides and exercise its independent judg- 
ment as to whether it should censure, remove or decline to do either.” 
In re Nowell, 293 N.C. 235, 244, 237 S.E.2d 246, 252 (1977). 


Respondent contends that she was entitled to a continuance in 
order to have time to retain counsel to represent her at the 
Commission hearing. By virtue of the denial of her request for a con- 
tinuance, respondent argues that she was compelled to attend the 
hearing without counsel, and she was thus denied the opportunity to 
effectively participate in the hearing. In a letter to the Commission 
dated 17 September 1996, respondent requested that the Commission 
continue her 14 October 1996 hearing for at least forty-five days. 
Respondent cites the withdrawal of two attorneys previously 
retained by her as the grounds for her motion. Respondent further 
notes that she had found several attorneys who had agreed to con- 
sider representing her, all of whom required additional time in order 
to prepare for the hearing. On 25 September 1996, the Commission 
denied respondent’s motion to continue. On 30 September 1996, 
respondent's initial attorney of record wrote a letter confirming the 
fact that he had withdrawn as respondent's counsel and urging the 
Commission to grant respondent’s motion. Respondent renewed her 
motion for a continuance on the date of the hearing, 14 October 1996, 
and once again the Commission denied it. 
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It is unnecessary for this Court to determine whether, in fact, 
respondent's due process interests were violated, as contended, or 
whether the Judicial Standards Commission abused its discretion in 
denying respondent’s request for a continuance. The majority is 
unwilling to review a recommendation for removal of a judge under 
these particular circumstances, where respondent was unrepre- 
sented; requested a continuance in order to obtain legal counsel; and 
having had that request denied, did not participate in a meaningful 
way in the hearing. 


As Justice I. Beverly Lake, Sr., acknowledged in a separate opin- 
ion in the disciplinary case of In re Hardy, removal of a judge is a 
matter of the most serious consequences where 


[the judge] is, thereby, not only deprived of the honor, power and 
emoluments of the office for the remainder of his term, but is also 
permanently disqualified from holding further judicial office in 
this State and G.S. 7A-376 expressly provides that he “receives no 
retirement compensation,” regardless of how many years he has 
served with fidelity and distinction or how much he had paid into 
the State Retirement Fund pursuant to the provisions of the 
Retirement Act. 


In re Hardy, 294 N.C. at 100-01, 240 S.E.2d at 374 (Lake, J., concur- 
ring in part and dissenting in part). Justice Lake added: 


The more serious consequence is that the people, who elected 
him to be their judge, are deprived of his services for the remain- 
der of his term. It is not a light thing for this Court to assume the 
power to say to the people of North Carolina, “You have lawfully 
elected this judge, but we have determined that he cannot serve 
you.” 


Id. at 101, 240 S.E.2d at 374-75. Thus, a recommendation of removal 
requires that this Court ensure respondent was provided an adequate 
opportunity to participate in the hearing and to defend the charges 
against her. “ ‘It is fundamental that both unfairness and the appear- 
ance of unfairness should be avoided.’” Crump v. Board of Educ., 
326 N.C. 603, 624, 392 S.E.2d 579, 590 (1990) (quoting American 
Cyanamid Co. v. FTC, 363 F.2d 757, 767 (6th Cir. 1966)). 


Counsel for the Judicial Standards Commission contends that 
respondent was dilatory in obtaining counsel and did not move expe- 
ditiously in preparing for the hearing which had been set for four 
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months. Respondent vigorously denies this contention on the 
grounds that two attorneys retained by her withdrew as counsel and 
a third made his representation contingent upon a continuance. In 
the face of an inconclusive record as to the validity of the respective 
contentions, we decline to review a recommendation for removal at 
this juncture. The recommendation involves removing a judge from 
office and precluding that judge from ever again participating in the 
judiciary. This matter is of such gravity that, absent clear and con- 
vincing evidence of dilatory conduct on the part of respondent in 
securing counsel, it requires a full evidentiary hearing where 
respondent has adequate opportunity to secure counsel and the 
opportunity to actively participate in her defense. 


Therefore, this case is remanded to the Judicial Standards 
Commission for the purpose of holding a new hearing. This Court will 
then review the recommendation of the Commission as to what, if 
any, disciplinary action should be taken against respondent. 


We note from the record and oral argument that respondent is 
currently represented by counsel. One is in-state counsel of record, 
and the others were admitted pro hac vice by this Court. It has been 
represented to this Court in respondent’s brief that “Judge Renfer 
now has counsel, so this Court need not order a continuance on 
remand.” Therefore, this Court, pursuant to its original jurisdiction 
over discipline of judges, further orders that should there be any 
motions for withdrawal of counsel, they should be made directly to 
this Court. In his brief for the Judicial Standards Commission, Mr. 
Farrell denies that the Commission has the power to allow counsel 
to enter or withdraw from a case before it. He states: “The rules of 
the Commission do not provide for the entry or withdrawal of coun- 
sel in Commission proceedings. Unlike civil and criminal proceed- 
ings, the Commission rules do not address withdrawal of counsel.” 
There is no doubt, however, that this Court has such authority. 


Therefore, the matter is remanded to the Judicial Standards 
Commission for further proceedings not inconsistent with this order. 
Such proceedings shall be conducted and a recommendation, if any, 
made to this Court as expeditiously as feasible. Chief Justice Mitchell 
and Justices Frye and Webb dissent from this order on the grounds 
that this case should not be remanded but that the Commission’s rec- 
ommendation for removal of respondent should be addressed on its 
merits. 
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So ordered by the Court in Conference, this the 27th day of 
March, 1997. 


JUSTICE ROBERT F. ORR 
For the Court 


Chief Justice MITCHELL and Associate Justices FRYE and WEBB 
dissent. 


IN THE SUPREME COURT 639 


DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S, 7A-31 


ALLEN v. EFIRD 
No. 437P96 
Case below: 123 N.C.App. 701 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 6 March 1997. 


ALT v. JOHN UMSTEAD HOSPITAL 
No. 45P97 
Case below: 125 N.C.App. 193 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 6 March 1997. 


BISHOP v. MEMORIAL MISSION HOSPITAL 
No. 420P96 
Case below: 123 N.C.App. 784 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 6 March 1997. Petition by plaintiff for writ of certiorari 
to review the decision of the North Carolina Court of Appeals denied 
6 March 1997, 


BULLARD v. TIME INS. CO. 
No. 77P97 
Case below: 124 N.C.App. 669 


Motion by defendant (Time Ins.) to dismiss petition for writ of 
certiorari allowed 4 March 1997. 


CITY OF CHARLOTTE v. AIRPORT CENTER LTD. PART. 
No. 463P96 
Case below: N.C.App. 228 


Petition by defendant (Airport Center) for discretionary review 
pursuant to G.S. 7A-3] denied 6 March 1997. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


DEPT. OF TRANSPORTATION v. ISOM 

No. 407P96 

Case below: 123 N.C.App. 356 

Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 6 March 1997. 
EMPLOYMENT SECURITY COMM. v. PEACE 

No. 261PA96 

Case below: 122 N.C.App. 3138 

Petition by Attorney General for discretionary review pursuant to 
G.S. 7A-31 allowed 6 March 1997 for the purpose of remanding to N.C. 
Court of Appeals for reconsideration in light of this Court’s decision 
in Soles v. City of Raleigh. 
FISHER v. GAYDON 

No. 510P96 

Case below: 124 N.C.App. 442 

Petition by plaintiffs for discretionary review pursuant to G:S. 
7A-31 denied 6 March 1997. 
FLETCHER v. FLETCHER 

No. 4380P96 

Case below: 123 N.C.App. 744 

Petition by plaintiff for discretionary review pursuant to GS. 
7A-31 denied 6 March 1997. 
FOSTER v. HARRELL 

No. 52P97 

Case below: 124 N.C.App. 785 


Petition by plaintiffs for discretionary review pursuant to G.S. 
7A-31 denied 6 March 1997. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


FREDERICK v. DUPLIN MEDICAL ASSN. 

No. 46P97 

Case below: 125 N.C.App. 214 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 6 March 1997. 
HAND v. CONNECTICUT INDEMNITY CO. 

No. 50P97 

Case below: 124 N.C.App. 774 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 6 March 1997. 
HARTFORD UNDERWRITERS INS. CO. v. BECKS 

No.401P96 

Case below: 123 N.C.App. 489 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 6 March 1997. Petition by defendant for writ of certio- 
rari to review the decision of the North Carolina Court of Appeals 
denied 6 March 1997. 
HOLT v. SARA LEE CORP. 

No. 31PA97 

Case below: 124 N.C.App. 666 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 allowed 6 March 1997. 
IN RE BRAKE 

No. 29PA97 

Case below: 125 N.C.App. 211 


Petition by petitioner (Guardian Ad Litem) for discretionary 
review pursuant to G.S. 7A-31 allowed 6 March 1997. Petition by peti- 
tioner (Vance Co.) for discretionary review pursuant to G.S. 7A-31 
allowed 6 March 1997. 
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IN RE SPRINGMOOR, INC, 
No. 79P97 
Case below: 125 N.C.App. 184 
Motion by appellant (Wake County) for temporary stay allowed 
24 February 1997. 
KRAUSS v. WAYNE COUNTY DSS 
No. 25PA97 
Case below: 124 N.C.App. 785 
. Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 allowed 6 March 1997. 
LAMOREAUX v. ASPLUNDH TREE CO. 
No. 49P97 
Case below: 125 N.C.App. 211 
Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 6 March 1997, 
McCARVER v. PRESBYTERIAN HOSPITAL 
No. 476P96 
Case below: 124 N.C.App. 230 


Petition by plaintiffs for discretionary review pursuant to G.S. 
7A-31 denied 6 March 1997. 


METROPOLITAN PROPERTY AND CASUALTY 
INS. CO. v. CAVINESS 


No. 32P97 
Case below: 124 N.C.App. 760 


Petition by plaintiff for discretionary review pursuant to G.S.. 
7A-31 denied 6 March 1997. 
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N.C, DEPT. OF TRANSPORTATION v. HODGE 

No. 559PA96 

Case below: 124 N.C.App. 515 

Petition by respondent (Glenn Hodge, Jr.) for discretionary 
review pursuant to G.S. 7A-31 allowed 7 March 1997. 
O’CONNOR v. O’CONNOR 

No. 481P96 

Case below: 124 N.C.App. 230 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 6 March 1997. 
POWELL v. N.C. DEPT. OF TRANSPORTATION 

No. 552PA96 

Case below: 124 N.C.App. 542 

Petition by respondent (N.C. Dept. of Transportation) for discre- 
tionary review pursuant to G.S. 7A-31 allowed 6 March 1997. 
QUICK v. N.C. DIVISION OF MOTOR VEHICLES 

No. 68P97 

Case below: 125 N.C.App. 123 


Motion by petitioner (Quick) for temporary stay denied 19 
February 1997. Petition by petitioner (Quick) for discretionary 
review pursuant to G.S. 7A-31 denied 6 March 1997. 

SCHWAB v. KILLENS 
No. 436P96 
Case below: 123 N.C.App. 788 


Petition by petitioner (Julie Marie Schwab) for discretionary 
review pursuant to G.S. 7A-31 denied 6 March 1997. 
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STATE v. ALLEN 

No. 70A86-4 

Case below: Halifax County Superior Court 

Petition by defendant for writ of certiorari to review the order of 
the Superior Court, Halifax County denied 7 February 1997. 
STATE v. ALSTON 

No. 416A92-2 

Case below: Warren County Superior Court 

Petition by defendant for writ of certiorari to review the order of 
the Superior Court, Warren County denied 6 March 1997. 
STATE v. BASDEN 

No. 159A93-2 

Case below: Duplin County Superior Court 


Motion by Attorney General to dismiss petition for writ of certio- 
rari due to untimely filing denied 6 March 1997. Petition by defendant 
for writ of certiorari to review the order of the Superior Court, Duplin 
County denied 6 March 1997. 

STATE v. GREEN 
No. 519A96 
Case below: 124 N.C.App. 269 


Motion by Attorney General to dismiss the appeal for lack of sub- 
stantial constitutional question denied and notice of appeal retained 
6 March 1997. Petition by defendant for discretionary review pur- 
suant to G.S. 7A-31 denied 6 March 1997. 

STATE v. HARRIS 

No. 345A92-2 


Case below: Onslow County Superior Court 


Petition by defendant for writ of certiorari to review the order of 
the Superior Court, Onslow County denied 6 March 1997. 
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STATE v. MCCRAE 
No. 545P96 
Case below: 124 N.C.App. 664 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 6 March 1997. 


STATE v. MONSERRATE 
No. 55P97 
Case below: 125 N.C.App. 22 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 6 March 1997. 


STATE v. MOSELEY 
No. 385A92-2 
Case below: Forsyth County Superior Court 


Petition by defendant for writ of certiorari to review the order of 
the Superior Court, Forsyth County denied 6 March 1997. 


STATE v. WAMBACH 
No. 373P96 
Case below: 122 N.C.App. 580 


Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 6 March 1997. 


TIMES-NEWS PUBLISHING CoO. v. STATE OF N.C. 
No. 483P96 
Case below: 124 N.C.App. 175 


Motion by Attorney General to dismiss the appeal for lack of sub- 
stantial constitutional question allowed 6 March 1997. Petition by 
plaintiff for discretionary review pursuant to G.S. 7A-31 denied 7 
March 1997. 
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TINCH v. VIDEO INDUSTRIAL SERVICES 
No. 528PA96 
Case below: 124 N.C.App. 391 


Petition by plaintiff (Frederick Tinch) for discretionary review 
pursuant to G.S. 7A-31 allowed 6 March 1997. Petition by defendant 
(Hendon Engineering Associates) for discretionary review pursuant 
to G.S. 7A-31 denied 6 March 1997. Petition by defendant for writ of 
certiorari to review the decision of the North Carolina Court of 
Appeals denied 6 March 1997. 


TOWN OF KILL DEVIL HILLS v. SMITH 

No. 438P96 

Case below: 123 N.C.App. 790 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 6 March 1997. 
TRULL v. CENTRAL CAROLINA BANK 

No. 524A96 

Case below: 124 N.C.App. 486 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 and Appellate Rule 16(b) as to issues in addition to those pre- 
sented as the basis for the dissenting opinion in the Court of Appeals 
allowed 6 March 1997. 


VEREEN v. HOLDEN 
No. 159PA96 
Case below: 121 N.C.App. 779 


Motion by plaintiff to dismiss appeal for lack of substantial con- 
stitutional question allowed 6 March 1997. Petition by defendants for 
discretionary review pursuant to G.S. 7A-31 allowed 6 March 1997 for 
purpose of remanding to N.C. Court of Appeals for reconsideration in 
light of this Court’s decision in Soles v. City of Raleigh. 
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STATE OF NORTH CAROLINA v. ALLEN LORENZO GAINES Anb 
BRYAN CORNELIUS HARRIS 


No. 486A94 
(Filed 11 April 1997) 


1. Evidence and Witnesses § 1240 (NCI4th)— inculpatory 
statements to police—noncustodial 


The trial court did not err in a capital prosecution for first- 
degree murder which resulted in a life sentence by denying 
defendants’ motion to suppress statements and physical evi- 
dence allegedly obtained as a result of custodial interrogation 
where the trial court based its conclusions as to defendant Harris 
on findings that Harris was repeatedly told that he was not under 
arrest and that he was free to leave at any time, that he signed a 
written statement that he was not under arrest and was giving a 
statement voluntarily, and that he had previous experience with 
the criminal justice system. The trial court’s conclusions as to 
defendant Gaines were based in part on findings that Gaines 
was told several times that he was not under arrest, that he was 
repeatedly told that he was free to leave at any time, that he was 
told that any statement he made would be voluntary, and that he 
had previous experience with the criminal justice system. The 
findings were supported by competent evidence and the conclu- 
sions that defendants did not undergo custodial interrogation for 
Miranda purposes were correct. 


Am Jur 2d, Criminal Law §§ 788 et seq. 


What constitutes “custodial interrogation” within the 
rules of Miranda v. Arizona requiring that the suspect be 
informed of his federal constitutional rights before custo- 
dial interrogation. 31 ALR3d 565. 


2. Searches and Seizures § 8 (NCI4th)— inculpatory state- 
ment—defendant’s presence at police station—not an 
unconstitutional seizure 

Defendant Harris was not improperly Seized in a first-degree 
murder case (and motions to suppress statements and physical 
evidence obtained as a result were not erroneously denied) 
where Harris was repeatedly told that he was not under arrest 
and that he was free to leave at any time, he signed a written 
statement that he was not under arrest and was giving a state- 
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ment voluntarily, and he had had previous experience with the 
criminal justice system. 


Am Jur 2d, Searches and Seizures § 1. 


. Evidence and Witnesses § 1218 (NCI4th)— murder—incul- 


patory statement—knowing, voluntary, intelligent 


The statements of defendant Gaines were not erroneously 
admitted in a capital first-degree murder prosecution which 
resulted in a life sentence where defendant contended that the 
statements were involuntary, unknowing, and unintelligent. 
Defendant was never taken into custody, he voluntarily agreed to 
accompany police officers to the police station, he was never 
searched, handcuffed, restrained, or threatened by police offi- 
cers, he was left unattended at various times, he was provided 
with food, drink, and access to rest room facilities, and he was 
familiar with the criminal justice system. Looking at the totality 
of the circumstances, the trial judge correctly concluded that 
defendant’s statements were made voluntarily. 


Am Jur 2d, Evidence §§ 719 et seq. 


. Evidence and Witnesses § 191 (NCI4th)— murder—victim’s 


suffering—testimony of surgeon—not prejudicial 


There was no prejudicial error in a capital murder prosecu- 
tion (which resulted in a life sentence) in the admission of testi- 
mony from the surgeon who treated the victim that the pain from 
his wounds “must have been excessive.” The State’s evidence 
showed that the victim was shot in the chest with a shotgun and 
the surgeon testified without objection that the victim had an 
extensive wound on the upper abdomen and was bleeding pro- 
fusely from that wound, that there were major injuries in the 
lower portion of the right lung, and that there were extensive 
injuries in the upper abdomen. 


Am Jur 2d, Evidence § 1446. 


. Evidence and Witnesses § 1501 (NCI4th)— murder of 


police officer—bloody uniform and equipment—admissible 


The trial court did not err in a prosecution for the murder of 
a police officer by admitting the victim’s bloody shirt, pants, belt, 
radio, radio holder, and handcuff case, or commit plain error by 
admitting the victim’s nameplate and his badge, even though 
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defendant offered to stipulate that the victim was wearing the full 
clothing and equipment of a police officer. The admitted items 
were relevant for the purpose of enabling the jury to understand 
the testimony of the witnesses and in order to show matters 
which were corroborative of the State’s case and, given the facts 
and the testimony, the court did not abuse its discretion under 
N.C.G.S. § 8C-1, Rule 403 by admitting them. N.C.G.S. § 8C-1, Rule 
401; N.C.G.S. § 8C-1, Rule 402. 


Am Jur 2d, Homicide § 413. 


. Evidence and Witnesses § 1688 (NCI4th)— murder of 
police officer—photograph taken before murder— 
admissible 


Defendant did not show error, much less plain error, in a 
prosecution for the murder of a police officer in the admission of 
a photograph of the officer taken while he was alive where the 
photograph was used for illustrative purposes during the testi- 
mony of the victim’s wife. 


Am Jur 2d, Evidence §§ 971, 972. 


.Jury § 260 (NCI4th)— first-degree murder—jury selec- 
tion—peremptory challenges—Batson challenge—no ra- 
cial discrimination 


The trial court did not err during jury selection in a prosecu- 
tion for the murder of a police officer by allowing the prosecu- 
tor’s peremptory challenges to black prospective jurors. The 
State set forth reasons for the challenges of six of the seven 
venire members at issue so that the sole issue as to those six is 
the court’s finding on intentional discrimination. The State artic- 
ulated its reasons for the challenges and, with one exception, 
defendants proffered no evidence to show that the prosecutor's 
reasons were a pretext. Since the trial court’s findings as to race 
neutrality and purposeful discrimination depend in large measure 
on the judge’s evaluation of credibility, those findings should be 
given great deference. As to the seventh excused venireperson, 
the trial court found that there were sufficient race-neutral rea- 
sons for excusing him, assuming that a prima facie case of racial 
discrimination existed, and the court’s findings are given great 
deference. 


Am Jur 2d, Jury §§ 25 et seq. 
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Jury § 257.1 (NCI4th)*— murder—jury selection—gender 
discrimination—prima facie case 


The trial court did not err during jury selection for a murder 
trial by denying defendants’ motions to prohibit the State from 
peremptorily challenging prospective jurors on the basis of gen- 
der and to allow defendants to make an evidentiary record to 
show the prosecutor’s gender-based peremptory challenges. 
J.E.B. v. Alabama ex rel. T.B., 511 U.S. 127, holding that the State 
may not intentionally discriminate on the basis of gender in exer- 
cising peremptory challenges, is applicable to this case, which 
was pending on direct review when J.E.B. was decided. Batson 
type considerations are relevant, and a review of the record does 
not disclose a prima facie case of purposeful discrimination in 
that fewer male jurors were called into the jury box for voir dire 
than females; the State attempted to excuse more men than 
women and, in fact, excused an equal number; the State did not 
use all of its peremptory challenges; the pattern of jury selection 
disclosed a relatively even pattern of early strikes; defendants 
have not advanced any logical reason to conclude that the State 
had a motive to eliminate women from their jury; and, of twelve 
jurors and three alternates selected, eight were male and seven 
female. 


Am Jur 2d, Jury § 156. 


. Evidence and Witnesses § 929 (NCI]4th)— murder of police 


officer—statements of officer—excited utterances 


The trial court did not err in a prosecution for the murder of 
a police officer by allowing three witnesses to testify that the vic- 
tim said, immediately after the shooting, that he believed he was 
going to die, that he was having trouble breathing, and that he 
wanted them to tell his wife that he loved her. These statements 
were excited utterances and thus are not excluded by the hearsay 
rule. The statements are relevant in that they were admitted 
within the context of the testimony of responding officers and 
paramedics and each served to describe the circumstances and 
events surrounding and immediately following the shooting. They 
are not so inflammatory as to be unfairly prejudicial. N.C.G.S. 
§ 8C-1, Rule 803(2); N.C.G.S. § 8C-1, Rule 403. 


Am Jur 2d, Evidence § 659; Homicide § 330. 
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10. Evidence and Witnesses § 1092 (NCI4th)— murder—prear- 


11. 


12. 


rest silence—use to impeach defendant—no plain error 


There was no plain error in a prosecution for the murder of a 
police officer where defendant Gaines contended that his rights 
were violated by the use of his prearrest silence for impeachment 
purposes during his cross-examination, but did not object at trial. 
The record reveals that defendant never invoked or relied upon 
his right to remain silent and the use of his prearrest silence did 
not violate his Fifth Amendment rights. The fact that the Fifth 
Amendment is not violated by the use of prearrest silence to 
impeach defendant’s credibility does not mean that admission 
was proper under common law rules, but, assuming error, 
defendant has not shown that the error was so fundamental as to 
constitute a miscarriage of justice. 


Am Jur 2d, Evidence §§ 802 et seq.; Homicide § 339. 


Criminal Law § 432 (NCI4th Rev. )— first-degree murder— 
prosecutor’s argument—defendant’s silence—not grossly 
improper 

The trial court did not err by failing to intervene ex mero 
motu in a first-degree murder prosecution where defendant con- 
tended that the prosecutor used his silence to argue that his acci- 
dent defense was an “after-the-fact fabrication.” Defendant did 
not object at trial and, in view of the wide latitude accorded 
counsel in closing argument and the substantial evidence against 
defendant, it cannot be said that the argument was so prejudicial 
and grossly improper as to interfere with defendant’s right to a 
fair trial. 


Am Jur 2d, Trial §§ 557-559. 


Criminal Law § 473 (NCI4th Rev. )— first-degree murder— 
closing arguments—prosecutor’s comments regarding 
defense attorney—not grossly improper 


The trial court did not err by failing to intervene ex mero 
motu in a first-degree murder prosecution where defendant con- 
tended that the prosecutor improperly attacked defense coun- 
sel’s integrity and credibility during closing arguments by arguing 
that a vigorous cross-examination had been intended to confuse 
the jury, that defense counsel was “making stuff up” and could 
not be believed, and that the physical evidence did not lie even 
though defense attorneys were trying to show that it did. The 
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prosecutor is entitled to argue any reasonable inference to be 
drawn from the evidence and to rebut defense counsel’s argu- 
ment. Defendant did not object at trial and, reviewed in context, 
the arguments were not grossly improper. 


Am Jur 2d, Trial §§ 683 et seq. 


Homicide § 408 (NCI4th); Criminal Law § 745 (NCI4th 
Rev. )}— first-degree murder—instructions—use of “victim” 


The trial court did not err in a first-degree murder prosecu- 
tion by using the word “victim” throughout its jury instructions; 
this argument was rejected in State v. Hill, 331 N.C. 387. 


Am Jur 2d, Homicide §§ 490, 491. 


Homicide § 374 (NCI4th)— first-degree murder—acting in 
concert—sufficiency of evidence 


The trial court did not err by denying defendant Harris’s 
motion to dismiss a charge of first-degree murder on the grounds 
of insufficient evidence where defendant contended that the evi- 
dence was insufficient to show that he was acting in concert in 
that he was not present at the scene, did not commit any of the 
acts, and did not share a common plan. The evidence was con- 
flicting as to Harris’s actual presence, but the State presented as 
evidence the victim’s dying identification of his killers and testi- 
mony from a witness who saw three black men run from the 
scene, and defendant presented evidence that he either remained 
at the car or walked some distance with the shooter but not all 
the way to the scene. This is sufficient to support a finding that 
defendant was either actually or constructively present. The evi- 
dence was also sufficient to show that defendant shared the plan 
to shoot the victim in that defendant encouraged and aided the 
shooter; provided him with a shotgun; accompanied him to the 
area and either remained at the car or accompanied him as far as 
the parking lot at the scene; left with the shooter and another 
man after the killing; and took possession of the murder weapon 
and hid it. 


Am Jur 2d, Homicide § 445. 


Criminal Law § 45 (NCI4th Rev.)-— first-degree murder— 
aiding and abetting—presence not required 


There was sufficient evidence to convict defendant Harris of 
first-degree murder on the theory of aiding and abetting where 
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Harris contended that there was insufficient evidence of his 
presence at the scene. The evidence amply supported the jury’s 
finding that defendant was either actually or constructively 
present at the scene; moreover, actual or constructive presence 
is no longer required to prove a crime under an aiding and abet- 
ting theory. Cases decided after N.C.G.S. § 14-5.2 became ap- 
plicable which suggest that actual or constructive presence is 
necessary to prove a crime under an aiding or abetting theory are 
no longer authoritative on this issue. 


Am Jur 2d, Trial § 1256. 


Homicide § 368 (NCI4th)— first-degree murder—mere 
presence rule—evidence sufficient to convict 


The trial court did not err in a first-degree murder prosecu- 
tion by denying defendant Harris’s motion to dismiss where 
Harris contended that the evidence was insufficient to support 
his conviction under the “friend” exception to the mere presence 
rule. The evidence demonstrates that Harris encouraged and 
intended to assist Gaines, that Gaines knew of Harris’s support 
and encouragement, and that Harris was not merely present. 


Am Jur 2d, Homicide § 445. 


Homicide § 366 (NCI4th)— first-degree murder—accom- 
plice—evidence of intent to kill—sufficient 


The evidence of defendant Harris’s conduct before and after 
a killing was sufficient to support a finding that Harris acted with 
premeditation and deliberation where Harris contended that evi- 
dence that he provided the weapon and hid it afterward is not 
substantial evidence of mens rea to commit first-degree murder. 
Proof of premeditation and deliberation is proof of a specific 
intent to kill and the evidence of defendant’s conduct before and 
after the killing in this case is sufficient to support a finding 
beyond a reasonable doubt that Harris acted with premeditation 
and deliberation. 


Am Jur 2d, Homicide § 52. 


Homicide: presumption of deliberation or premedita- 
tion from the fact of killing. 86 ALR2d 656. 


Modern status of the rules requiring malice “afore- 
thought,” “deliberation,” or “premeditation,” as elements 
of murder in the first degree. 18 ALR4th 961. 


654 


18. 


19. 


20. 


21. 


IN THE SUPREME COURT 


STATE v. GAINES 
[345 N.C. 647 (1997)] 


Criminal Law § 807 (NCI4th Rev. )— first-degree murder— 
instructions on aiding and abetting—presence at scene 


There was no plain error in a first-degree murder prosecution 
where defendant Harris contended that the trial court had erro- 
neously instructed the jury that defendant did not have to be 
present at the scene in order to be convicted under the theory of 
aiding and abetting. Under State v. Bond, 345 N.C. 1, the trial 
court was not required to instruct on defendant Harris’s presence 
or lack thereof; moreover, the evidence indicates that defendant 
was nearby if not actually present when Gaines killed the victim, 
and the jury therefore probably would not have reached a differ- 
ent verdict but for the instruction. 


Am Jur 2d, Homicide §§ 482 et seq. 


Supreme Court’s views as to prejudicial effect in crimi- 
nal case of erroneous instructions to jury involving burden 
of proof or presumptions. 92 L. Ed. 2d 862. 


Homicide § 368 (NCI4th)— first-degree murder—instruc- 
tions—aiding and abetting—friend exception 


The trial court did not err in a first-degree murder prosecu- 
tion by instructing the jury on the “friend” exception as part of 
the instruction on aiding and abetting. 


Am Jur 2d, Homicide § 445. 


Criminal Law § 469 (NCI4th Rev. )— first-degree murder— 
prosecutor’s closing arguments—not grossly improper 


The trial court did not err in a first-degree murder prosecu- 
tion by not intervening ex mero motu to prohibit certain prose- 
cutorial arguments which defendant contends were beyond the 
evidence or misstated the law. Counsel is given wide latitude in 
the argument of hotly contested cases and may argue all the facts 
in evidence and any reasonable inferences that can be drawn 
therefrom. A review of these arguments in context reveals that 
they were not so grossly improper as to require the trial court to 
intervene ex mero motu. 


Am Jur 2d, Trial § 502. 
Criminal Law § 498 (NCI4th Rev. )— first-degree murder— 
jury view—denied 

The trial court did not abuse its discretion in a first-degree 
murder prosecution by denying defendants’ motion for a jury 
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view on the grounds that the photographs and measurements 
submitted by the parties were sufficient to enable the jury to 
reconstruct the scene and circumstances of the crime. 


Am Jur 2d, Trial § 934. 
Taking and use of trial notes by jury. 14 ALR3d 831. 


Criminal Law § 758 (NCI4th Rev. )— first-degree murder— 
instructions—defendant’s statement—characterized as 
confession—not inaccurate 


The trial court did not err in a first-degree murder prosecu- 
tion by instructing the jury that defendant Harris had confessed 
to some of the acts alleged where Harris contended that his state- 
ment was inculpatory but did not amount to a confession. 
Harris’s statement amounts to a confession to acts which consti- 
tute his guilt of aiding and abetting or of acting in concert. 


Am Jur 2d, Homicide §§ 482 et seq. 


Criminal Law § 758 (NCI4th Rev. )— first-degree murder— 
instructions—defendant’s statement—characterized as 
confession—not an expression of opinion 


An instruction in a first-degree murder prosecution that 
defendant had confessed to some of the acts charged did not 
amount to an improper expression of opinion. This issue was 
decided in State v. Cannon, 341 N.C. 79. 


Am Jur 2d, Homicide §§ 482 et seq. 


Criminal Law § 939 (NCI4th Rev. )— first-degree murder— 
verdict not inconsistent 


There was no error in a first-degree murder prosecution 
where defendant contended that the jury was inconsistent in 
that it found him guilty of first-degree murder but found on the 
Issues and Recommendation as to Punishment form that defend- 
ant did not have the specific intent to kill the victim. The verdict 
in the guilt-innocence phase that defendant was guilty of pre- 
meditated and deliberate murder either under the theory of 
acting in concert or by aiding and abetting is not inconsistent 
with the jury’s later indication that defendant did not himself 
intend to kill the victim. The verdicts are not reviewed on the 
erounds of inconsistency since the jury determined that the evi- 
dence of mens rea was sufficient for the jury to find defendant 
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guilty beyond a reasonable doubt on either or both theories of 
accomplice liability. 


Am Jur 2d, Coram Nobis & Allied Statutory Remedies 
§ 54. 


* New section pending publication of next NCI4th supplement. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from judg- 
ments imposing sentences of life imprisonment entered by Downs, J., 
at the 23 August 1993 Mixed Session of Superior Court, Mecklenburg 
County, upon jury verdicts finding defendants guilty of first-degree 
murder. Heard in the Supreme Court 13 February 1996. 


Michael F. Easley, Attorney General, by William P. Hart, Special 
Deputy Attorney General, and Jill Ledford Cheek, Assistant 
Attorney General, for the State. 


Malcolm Ray Hunter, Jr, Appellate Defender, by Daniel R. 
Pollitt, Assistant Appellate Defender, for defendant-appellant 
Gaines. 


Isabel Scott Day, Public Defender, by Julie Ramseur Lewis, for 
defendant-appellant Harris. 


PARKER, Justice. 


Defendants were tried jointly and capitally for the first-degree 
murder of Charlotte Police Officer Eugene Anthony Griffin. The jury 
found both defendants guilty of first-degree murder and recom- 
mended a life sentence for each defendant. 


The State’s evidence at trial tended to show that in November 
1991 the victim, Eugene Anthony Griffin, had a full-time job as a 
Charlotte police officer and also worked as a security guard for a Red 
Roof Inn motel in Charlotte, North Carolina. On 21 November 1991 
defendants Allen Lorenzo Gaines and Bryan Cornelius Harris, along 
with Mustafa Coleman, went to the Red Roof Inn to see Anthony 
Williams. The victim intercepted the three men on the motel stairwell, 
identified himself as a police officer, and told them that there was not 
going to be a party and that only one of them could go up to see 
Williams. When Gaines became argumentative, the victim grabbed 
Gaines by the jacket collar and told him to leave the property. The 
three men got into their car, yelled obscenities, and drove away. As 
the men left the motel, Gaines told Harris and Coleman that he was 
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going to “get” the victim. Harris said, “do you want the twelve gauge”; 
and Gaines replied, “yes.” 


The three men went to the apartment of Sandra Carrington, 
where Harris retrieved a shotgun. The men then drove back to the 
motel. Gaines parked the car in the State Farm Insurance parking Jot 
which was located behind the motel, walked through the woods to 
the back of the motel, put a woman’s stocking on over his face, then 
went into the motel office with the shotgun and shot the victim in the 
chest. Gaines returned to the car, and the three men drove away. 
Harris later hid the shotgun under his house. 


Immediately after the shooting the victim called for help on his 
police radio. Kevin Penegar, the night auditor and front desk clerk at 
the Red Roof Inn, called 911. Officers Beverly Stroup and Fred Allen 
responded to the victim’s emergency call. The victim told Stroup that 
he had been shot by “the same guys [he] had trouble with earlier.” 
The victim described the suspects, described the vehicle driven by 
the men, and recited a license-tag number. The victim also said, “Tell 
[my wife] that I love her.” The victim died later that night of a gunshot 
wound to the chest and abdomen. 


Sandy Bolton, a guest at the motel, testified that she heard a gun- 
shot, looked out her window, and saw three men running through the 
parking lot. 


Defendant Gaines testified on his own behalf. He said that after 
the original altercation with the victim, he left the motel crying 
because the officer had hurt his feelings. Gaines testified that the 
three men returned to the motel! in order to scare the victim. He 
stated that he was planning to shoot into the air in the motel parking 
lot and never intended to shoot the victim. He put a woman's stock- 
ing over his face so that the victim would not recognize him. Gaines 
testified that he walked through the woods to the motel while Harris 
and Coleman remained near the car. He said that when he stepped in 
front of the motel lobby door, he saw the victim drawing his gun. 
Gaines stated that he was trying to get away when the gun went off; 
he did not remember pulling the trigger. 


Defendant Harris presented no evidence. 
ISSUES RAISED BY DEFENDANTS GAINES AND HARRIS 


Defendants first argue that it was error to deny their motions to 
suppress evidence of statements and physical evidence. A suppres- 
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sion hearing was held before Judge Forrest A. Ferrell on defendants’ 
motions on 21 June 1993. The State’s evidence at the hearing tended 
to show the following: Sergeant Richard Sanders was in charge of the 
investigators working on the murder of the victim. Sanders instructed 
Investigator Buening, who was the lead investigator in the interview- 
ing process, that any suspect interviews were to be conducted as non- 
custodial interviews. Suspects were not to be placed under arrest and 
would be free to leave, and any contact with suspects would be on a 
voluntary basis. 


Specifically as to defendant Gaines, the evidence showed that 
Officer William Todd Walther located an automobile believed to be 
involved in the murder parked in front of Gaines’ residence. 
Investigators R.G. Buening and S.P. Maxfield, both dressed in plain 
clothes, drove to Gaines’ residence in an unmarked vehicle. Several 
other officers were also present. At approximately 2:30 a.m. Buening 
knocked on the front door of Gaines’ residence. Gaines’ mother 
answered the door. Buening identified himself and asked if the offi- 
cers could come in. Buening, Maxfield, and one uniformed officer 
went inside. Buening introduced himself to Gaines and told him that 
a police officer had been shot and wounded at the Red Roof Inn and 
that the police had information that he and two friends had been 
involved in a dispute with the officer earlier in the evening. Buening 
asked Gaines if he would go to the Law Enforcement Center to talk 
with them about the earlier dispute with the officer. Buening told 
Gaines he was not under arrest, and Gaines agreed to go. Gaines’ 
mother had no objection to her son accompanying the officers to the 
Law Enforcement Center. 


Buening asked Gaines to sit in the front passenger seat of an 
unmarked police vehicle. Buening then obtained written consent 
from Gaines to search his automobile. Buening conducted a “plain- 
view” search of the vehicle while Gaines sat unattended in the 
unmarked, unlocked police vehicle. Buening then asked Gaines if he 
would show him where Harris and Coleman lived; Gaines agreed. At 
this point Buening went back to the residence to speak with Gaines’ 
mother, again leaving Gaines unattended in the vehicle. Buening 
asked Gaines’ mother if she wanted to accompany her son to the Law 
Enforcement Center; she declined. On the way to the Law 
Enforcement Center, Buening again told Gaines he was not under 
arrest. 


At the Law Enforcement Center, Gaines was asked to sit in a large 
interview room. Gaines was not handcuffed. Sanders testified that 
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“emotions were high” among police officers at the Law Enforcement 
Center and that he was concerned about the suspects’ safety and 
about the “interrogative case.” Sanders instructed officers not to let 
anybody other than investigators directly involved in the case inter- 
fere in any way. At approximately 4:00 a.m. Sanders assigned Officer 
D.R. Faulkenberry to sit with Gaines. Faulkenberry sat with Gaines 
from 4:00 a.m. to 7:00 a.m. Sanders entered the room on two occa- 
sions and asked the men if either of them needed anything. During 
this time Investigator C.E. Boothe introduced himself to Gaines and 
advised Gaines that he was working on the case. 


When Officer Faulkenberry went off duty, Investigator R.D. 
Roseman sat with Gaines. Roseman introduced himself and told 
Gaines that he was not under arrest, that he was free to leave at any 
time, and that any statements he made would be made voluntarily at 
defendant’s request. Gaines told Roseman that “he didn’t know why 
he was there” and that “he wanted to know when he could leave.” 
Roseman testified that he did not answer Gaines’ question about 
when Gaines could leave but left the interview room, conferred with 
Sanders in the hallway, and told Sanders he felt Gaines was ready to 
make a statement. 


At approximately 7:30 a.m. Sanders asked Investigator D.L. Rock 
to sit with Gaines. Rock asked defendant if he needed anything to eat, 
and Gaines said that he was hungry. Shortly thereafter a police offi- 
cer brought two steak biscuits for Gaines. At approximately 9:30 a.m. 
Gaines asked Rock if the police officer was dead; Rock replied that 
he was dead. Gaines asked Rock if he could speak with the other 
police officer, and he described Investigator Boothe. Boothe testified 
that he entered the room, told defendant he was not under arrest, 
told defendant he could leave at any time, and told defendant he did 
not have to make a statement. Boothe also told Gaines that Harris 
and Coleman had already given statements. Boothe asked Gaines if 
he had shot the police officer; Gaines admitted that he had and then 
gave a statement. Gaines signed a written statement which included 
language that he had given the statement of his own free will, know- 
ing that he was not under arrest. After Gaines completed his state- 
ment, Boothe placed Gaines under arrest and read Gaines his rights; 
Gaines requested a lawyer. 


Specifically as to defendant Harris, the evidence showed that at 
3:00 a.m. on 22 November 1991, Investigator Buening knocked on 
Harris’ door. Harris’ mother answered the door; Buening identified 
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himself and said he was looking for Harris. Buening asked if he could 
come in, and Mrs. Harris agreed. Investigator Maxfield also entered 
the residence. Buening and Maxfield entered the house, and a uni- 
formed police officer stayed at the door. Mrs. Harris opened the door 
to her son’s bedroom; Harris was on the bed, and Buening introduced 
himself as a police officer. Buening told Harris that a police officer 
had been shot and wounded at the Red Roof Inn and that the police 
had information that earlier in the evening, Harris and two friends 
had had a dispute with the officer. Buening told Harris that he was 
not under arrest and asked Harris if he would be willing to go with the 
officers to the police station to talk about the earlier dispute with 
the officer. Harris agreed to go with the officers. Harris’ mother indi- 
cated that she did not have any objections to her son going with the 
officers. 


Harris was asked to sit in the backseat of Officer R.W. Shiflett’s 
marked patrol vehicle. Buening again told Harris that he was not 
under arrest and that Buening appreciated his cooperation. Harris 
informed Shiflett that he had asthma and needed his medication. 
Shiflett went to Harris’ residence and obtained the medication from 
Harris’ mother. Harris was taken to the police station by Shiflett; 
there was no conversation between Shiflett and Harris during the 
ride. There were no door handles on the inside of the vehicle’s back 
door. Harris was not handcuffed. At the Law Enforcement Center, 
Harris and Shiflett sat in an interview room. There was no conversa- 
tion between Shiflett and Harris. 


Sergeant Sanders assigned Investigators Boothe and L.D. Walker 
to talk with Harris. At 4:25 a.m. the two investigators went into 
the interview room. Both men were dressed in casual clothes, and 
neither carried weapons. The investigators told Harris it was their 
understanding that Harris had volunteered to come down and talk. 
Harris replied that that was correct. The investigators then sug- 
gested they move from the small interview room to a larger one. 
Harris was not handcuffed or restrained. The investigators asked 
Harris if he wanted anything to eat or drink, or if he needed to go to 
the bathroom; Harris declined. The investigators told Harris that he 
was not under arrest, that it was their understanding Harris had come 
to the Law Enforcement Center voluntarily, that he did not have to 
make a statement, and that he was free to leave at any time. Harris 
stated that he had come voluntarily and that he would talk with the 
investigators. 


IN THE SUPREME COURT. 661 


STATE v. GAINES 
[345 N.C. 647 (1997)] 


Harris gave an account of the initial confrontation at the motel. 
He stated that after the confrontation, the men left and did not return. 
Investigator Walker told Harris that they knew he had gone back and 
that they just wanted Harris to tell the truth. Harris then stated that 
he did go back but that he did not shoot the victim. Harris then gave 
an account of the killing which implicated Gaines as the shooter. 
Harris signed a statement which included language that he had come 
to the Law Enforcement Center voluntarily, that he knew he was not 
under arrest, and that he had given the statement voluntarily. Harris 
was provided with soft drinks and breakfast during this time and was 
allowed to go to the rest room. Harris then accompanied several offi- 
cers in an unmarked police van and pointed out the location where 
defendants had parked the automobile the second time they went to 
the Red Roof Inn, the location of the apartment where Gaines had 
obtained the shotgun, and the location where Harris alleged Gaines 
had hidden the shotgun. Harris and the officers then returned to the 
Law Enforcement Center. Investigator Boothe then advised Walker 
that Gaines contended that Harris had obtained the shotgun and that 
Harris had hidden it under his own house. Harris then stated that he 
had obtained the shotgun from Sandra Carrington and that he had not 
originally given this information in order to protect Carrington. 
Harris also stated that the shotgun was hidden under his house. 
Harris then made a second signed written statement regarding the 
shotgun that began, “I realize that I am still not under arrest and am 
giving Officers Walker and Boothe another statement to clarify and 
correct some parts of my earlier statement.” After Harris made the 
second statement, Investigator Rock took Harris back to his home in 
an unmarked police vehicle. Harris was arrested later that night. 


[1] Both defendants assign error to the trial court’s denial of pretrial 
motions to suppress evidence of statements and physical evidence. 
Defendants contend that the statements and physical evidence were 
obtained as a result of custodial interrogation and that defendants 
were not advised of their juvenile rights or given Miranda warnings. 
See N.C.G.S. § 7A-595 (1995); Miranda v. Arizona, 384 U.S. 436, 444, 
16 L. Ed. 2d 694, 706 (1966). 


This Court has consistently held that the rule of Miranda apples 
only where a defendant is subjected to custodial interrogation. See, 
e.g., State v. Phipps, 331 N.C. 427, 442, 418 S.E.2d 178, 185 (1992). 
Similarly, N.C.G.S. § 7A-595(d) pertains only to statements obtained 
from a juvenile defendant as the result of custodial interrogation. 
Custodial interrogation “‘mean[s] questioning initiated by law 
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enforcement officers after a person has been taken into custody or 
otherwise deprived of his freedom of action in any significant way.’ ” 
Phipps, 331 N.C. at 441, 418 S.E.2d at. 185 (quoting Miranda, 384 USS. 
at 444, 16 L. Ed. 2d at 706). To determine whether a person is in cus- 
tody, the test is whether a reasonable person in the suspect’s position 
would feel free to leave. State v. Rose, 335 N.C. 301, 334, 439 S.E.2d 
518, 536, cert. denied, 512 U.S. 1246, 129 L. Ed. 2d 883 (1994). 


The United States Supreme Court has held that in determining 
whether a suspect was in custody, an appellate court must examine 
all the circumstances surrounding the interrogation; but the defini- 
tive inquiry is whether there was a formal arrest or a restraint on 
freedom of movement of the degree associated with a formal ar- 
rest. Stansbury v. California, 511 U.S. 318, 128 L. Ed. 2d 293 (1994) 
(per curiam). The United States Supreme Court has recognized that 
any interview of a suspect by a police officer will have coercive 
aspects to it. Oregon v. Mathiason, 429 U.S. 492, 50 L. Ed. 2d 714 
(1977) (per curiam). However, the United States Supreme Court has 
also recognized that Miranda warnings are not required “simply 
because the questioning takes place in the station house, or because 
the questioned person is one whom the police suspect.” Jd. at 495, 50 
L. Ed. 2d at 719. 


In the instant case a suppression hearing was held on defendants’ 
motions. Judge Ferrell issued an order on 7 July 1993 setting forth 
extensive findings of fact and conclusions of law based on evidence 
presented during the hearing. 


As to defendant Harris, Judge Ferrell concluded that Harris’ 
statements to police officers were made voluntarily and were not the 
result of custodial interrogation. Judge Ferrell also concluded that 
Harris’ agreement to show police officers where he had hidden the 
shotgun was voluntary. 


Judge Ferrell based his conclusions, in part, on his findings that 
Harris was repeatedly told that he was not under arrest, that Harris 
was repeatedly told that he was free to leave at any time, and that 
Harris signed a written statement wherein he stated that he was not 
under arrest and was giving a statement voluntarily. Judge Ferrell 
also relied on the fact that Harris had previous experience with the 
criminal justice system. 


Our review of the evidence shows that Judge Ferrell’s findings of 
fact were supported by competent evidence. Further, his conclusion 
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that under these facts Harris did not undergo custodial interrogation 
for Miranda purposes at the relevant times was correct. See State v. 
Lane, 334 N.C. 148, 481 S.E.2d 7 (1993) (defendant not in custody 
when he was told he was free to leave on several occasions during the 
interview; he did not ask to leave, nor did he request an attorney; and 
he was not placed under arrest but was taken home by the SBI inves- 
tigators); Phipps, 331 N.C. 427, 418 S.E.2d 178 (defendant not in cus- 
tody when, upon request, he went to the police station on his own 
several times and answered questions; he was not placed under arrest 
but was permitted to return home; and he later agreed to take a poly- 
graph test); State v. Martin, 294 N.C. 702, 242 S.E.2d 762 (1978) 
(defendant not in custody when he voluntarily went to the police sta- 
tion and made a statement while he was not under arrest and his 
freedom was not restricted, and police officers returned him to his 
home afterwards). 


As to defendant Gaines, Judge Ferrell concluded that Gaines’ 
statements to police officers were given voluntarily and were not the 
result of custodial interrogation. Judge Ferrell based his conclusions, 
in part, on his findings that Gaines was told several times that he was 
not under arrest, that he was repeatedly told that he was free to leave 
at any time, and that he was told that any statement he made would 
be voluntary. Judge Ferrell also relied on the fact that defendant had 
previous experience with the criminal justice system. 


Our review of the evidence shows that Judge Ferrell’s findings of 
facts as to Gaines were supported by competent evidence. Further, 
his conclusion that under these facts Gaines did not undergo custo- 
dial interrogation for Miranda purposes was correct. 


[2] In addition to the above argument, defendant Harris contends 
Judge Ferrell erred in denying his motions to suppress statements 
and physical evidence when such were obtained as a result of defend- 
ant’s unconstitutional seizure. This contention also has no merit. 
“Only when [an] officer, by means of physical force or show of 
authority, has in some way restrained the liberty of a citizen may we 
conclude that a ‘seizure’ has occurred.” Terry v. Ohio, 392 U.S. 1, 19 
n.16, 20 L. Ed. 2d 889, 905 n.16 (1968). Whether someone has been 
seized for purposes of the Fourth Amendment depends on whether 
“in view of all of the circumstances surrounding the incident, a rea- 
sonable person would have believed that he was not free to leave.” 
United States v. Mendenhall, 446 U.S. 544, 554, 64 L. Ed. 2d 497, 509 
(1980); State v. Johnson, 317 N.C. 348, 360, 346 S.E.2d 596, 606 (1986). 
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Defendant argues that, under the circumstances of the instant case, a 
reasonable person would not have believed he was free to leave. For 
the reasons stated above, we conclude that defendant Harris was not 
improperly seized. This assignment of error is overruled. 


[3] Defendant Gaines further contends that Judge Ferrell erred in 
allowing the admission of his pretrial statements when the state- 
ments were “involuntary, unknowing, unintelligent, and obtained in 
violation of the Fifth and Fourteenth Amendments [to] the United 
States Constitution and Article I, Section 23 of the North Carolina 
Constitution.” In determining whether a defendant’s confession is 
voluntarily made, this Court considers the totality of the circum- 
stances. State v. Hardy, 339 N.C. 207, 222, 451 S.E.2d 600, 608 (1994). 
In Hardy this Court set out factors to be considered in this inquiry: 


whether defendant was in custody, whether he was deceived, 
whether his Miranda rights were honored, whether he was held 
incommunicado, the length of the interrogation, whether there 
were physical threats or shows of violence, whether promises 
were made to obtain the confession, the familiarity of the declar- 
ant with the criminal justice system, and the mental condition of 
the declarant. 


Id. at 222, 451 S.E.2d at 608. Defendant’s age and the deprivation of 
food or sleep may also be considered. /d. 


Judge Ferrell found in his conclusions of law that defendant vol- 
untarily complied with Buening’s request to leave his residence and 
go with the investigator and that defendant’s statements were volun- 
tarily given. These conclusions are supported by the findings of fact 
which were supported by the evidence in the record. Defendant was 
never taken into custody; defendant voluntarily agreed to accompany 
police officers to the police station; defendant was never searched, 
handcuffed, restrained, or threatened by police officers; defendant 
was left unattended at various times; and defendant was provided 
with food, drink, and access to rest room facilities. Furthermore, 
defendant was familiar with the criminal justice system. Looking at 
the totality of the circumstances in this case, Judge Ferrell correctly 
concluded that Gaines’ statements were made voluntarily. Thus, this 
assignment of error is overruled. 


[4] Defendants next contend the trial court erroneously allowed Dr. 
Francis Robicsek, the surgeon who treated the victim, to testify that 
the pain from the victim’s wounds “must have been excessive.” 
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Defendants contend Dr. Robicsek’s testimony was not relevant and 
not admissible under N.C.G.S. § 8C-1, Rules 401 and 402. Defendants 
argue that the details of the victim’s injuries and pain “were inten- 
tionally elicited by the prosecutor in an attempt to create sympathy 
for Griffin and to excite prejudice against defendants” and that any 
alleged probative value of this evidence was substantially outweighed 
by the danger of unfair prejudice. See N.C.G.S, § 8C-1, Rule 403 
(1988). 


The State’s evidence at trial showed that the victim was shot one 
time in the chest with a shotgun. Dr. Robicsek testified, without 
objection, that the victim had an extensive wound on the upper 
abdomen and was bleeding profusely from that wound, that there 
were major injuries in the lower portion of the right lung, and that 
there were extensive injuries in the upper abdomen. In light of this 
testimony, Dr. Robicsek’s statement, that the victim’s pain was 
“excessive,” cannot be said to be unfairly prejudicial. This assignment 
of error is overruled. 


[5] Defendants next contend that the trial court erroneously admit- 
ted the victim’s bloody shirt, pants, belt, radio, radio holder, and 
handcuff case and that these items were improperly displayed to the 
jury. Defendants further contend the trial court erroneously admitted 
a photograph of the victim taken while he was alive as well as the vic- 
tim’s nameplate and badge. Defendants argue that this evidence was 
irrelevant and inadmissible under Rules 401, 402, and 403 of the 
North Carolina Rules of Evidence in that defendants offered to stipu- 
late that the victim was wearing the full clothing and equipment of a 
Charlotte police officer. This evidence, according to defendants, did 
not have any tendency to make the existence of any consequential 
fact more or less probable and neither proved any element of the 
State’s case nor rebutted any defense. 


Initially, we note that defendant Harris did not object to the 
admission of the photograph of the victim, the police badge, and 
the nameplate. Thus, to prevail on this issue Harris must show that 
the error, if any, amounted to plain error. State v. Odom, 307 N.C. 655, 
300 S.E.2d 375 (1983); N.C. R. App. P. 10(c)(4). Plain error is error 
which is “ ‘so fundamental as to amount to a miscarriage of justice or 
which probably resulted in the jury reaching a different verdict than 
it otherwise would have reached.’ ” State v. Collins, 334 N.C. 54, 62, 
431 $.E.2d 188, 193 (1993) (quoting State v. Bagley, 321 N.C. 201, 213, 
362 S.E.2d 244, 251 (1987), cert. denied, 485 U.S. 1036, 99 L. Ed. 2d 


666 IN THE SUPREME COURT 


STATE v. GAINES 
[345 N.C. 647 (1997)] 


912 (1988)). In this case the victim’s police uniform and its acces- 
sories were relevant and admissible under Rules 401 and 402 of the 
North Carolina Rules of Evidence. “Bloody clothing of a victim that is 
corroborative of the State’s case, is illustrative of the testimony of a 
witness, or throws any light on the circumstances of the crime is rel- 
evant and admissible evidence at trial.” State v. Knight, 340 N.C. 531, 
559, 459 S.E.2d 481, 498 (1995). 


In the instant case the victim’s wife, Hilda Griffin, testified as to 
the police uniform and equipment worn by her husband on the night 
of his murder. Officer Fred Allen testified as to the scene he wit- 
nessed at the motel, including the victim’s bloody gun and his radio. 
Jerry Lee Hicks, a crime-scene search technician, testified as to the 
murder scene as it was left after the victim was taken to the hospital, 
including his observations of the victim’s radio and police gun. 
Paramedic crew chief Michael Keller testified to his observations, 
including the fact that the victim’s shirt had been ripped open. The 
admitted items were relevant for the purpose of enabling the jury to 
understand the testimony of the witnesses and in order to show mat- 
ters which were corroborative of the State’s case. 


Pursuant to Rule 403 of the North Carolina Rules of Evidence, 
relevant evidence “may be excluded if its probative value is substan- 
tially outweighed by the danger of unfair prejudice” to a defendant. 
N.C.G.S. § 8C-1, Rule 403. The exclusion of evidence under the bal- 
ancing test of Rule 403 of the North Carolina Rules of Evidence is 
generally left to the discretion of the trial court. State v. Hennis, 323 
N.C. 279, 285, 372 S.E.2d 523, 527 (1988). Given the facts and testi- 
mony in the instant case, we conclude that the trial court did not 
abuse its discretion by admitting the victim’s police uniform and its 
accessories into evidence. 


[6] The photograph of the victim was also properly admitted. 
“*Photographs are usually competent to be used by a witness to 
explain or illustrate anything that it is competent for him to describe 
in words.” State v. Holden, 321 N.C. 125, 140, 362 S.E.2d 513, 524 
(1987) (quoting State v. Watson, 310 N.C. 384, 397, 312 S.E.2d 448, 457 
(1984)), cert. denied, 486 U.S. 1061, 100 L. Ed. 2d 935 (1988). When 
determining the admissibility of a photograph, the trial court should 
consider “[w]Jhat a photograph depicts, its level of detail and scale, 
whether it is color or black and white, a slide or a print, where and 
how it is projected or presented, [and] the scope and clarity of the 
testimony it accompanies.” Hennis, 323 N.C. at 285, 372 S.E.2d at 527. 
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In the present case the photograph was used for illustrative pur- 
poses during Hilda Griffin’s testimony to describe her husband while 
alive. The admission of one photograph depicting Officer Griffin 
while he was alive was not error. See State v. Bell, 338 N.C. 363, 450 
S.E.2d 710 (1994) (admission of photograph of victim dressed in 
police uniform taken prior to the murder properly admitted), cert. 
denied, —— U.S. —, 132 L. Ed. 2d 861 (1995). Based on our review of 
this evidence, we conclude that the trial court did not commit error 
by admitting this photograph. Defendants having failed to show error, 
much less plain error, this assignment of error is overruled. 


Both defendants request that this Court examine certain sealed 
police records and that it order a new trial if the records contain rel- 
evant and impeaching evidence. Prior to trial defendants moved for 
the disclosure of information in the Internal Affairs file and person- 
nel file of the victim. After a hearing on 12 April 1993, Superior Court 
Judge Ferrell ordered the production of these files for his in camera 
inspection. On 7 July 1993 Judge Ferrell issued an order concluding 
that the files contained no information to which the defendants were 
entitled. After a careful review of the files, we conclude that they con- 
tain no information relevant to any material fact in this case and that 
the trial court did not err in its ruling. 


[7] Defendants next argue that the trial court erred in allowing the 
prosecutor’s peremptory challenges to seven black prospective 
jurors: George Lineberger, Pamela O’Rear, Mildred Houston, Reginald 
Alexander, Lisa Marshall, Robert Watkins, and Michael Caldwell. 
Defendant Gaines filed a pretrial motion requesting that the trial 
court enter a ruling prohibiting the State from exercising its peremp- 
tory challenges so as to excuse any prospective juror solely on 
account of his race. Defendant Harris later joined in this motion, and 
the motion was allowed. 


The Equal Protection Clause of the Fourteenth Amendment to 
the United States Constitution and Article J, Section 26 of the North 
Carolina Constitution forbid the use of peremptory challenges for 
a racially discriminatory purpose. Batson v. Kentucky, 476 U.S. 79, 
86, 90 L. Ed. 2d 69, 80 (1986); State v. Williams, 339 N.C. 1, 15, 452 
S.E.2d 245, 254 (1994), cert. denied, —— U.S. , 1383 L. Ed. 2d 61 
(1995). 





When an objection is made to the exercise of a peremptory chal- 
lenge on the ground that the challenge is racially motivated, the 
defendant must first “make a prima facie showing that the prosecutor 
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has exercised peremptory challenges on the basis of race.” 
Hernandez v. New York, 500 U.S. 352, 358, 114 L. Ed. 2d 395, 405 
(1991). If the requisite showing has been made, the burden shifts to 
the prosecutor to articulate a race-neutral explanation for striking 
the juror in question. Jd. at 358-59, 114 L. Ed. 2d at 405. This Court 
then permits the defendant to introduce evidence that the State’s 
explanations are merely a pretext. State v. Robinson, 330 N.C. 1, 16, 
409 S.E.2d 288, 296 (1991). “Finally, the trial court must determine 
whether the defendant has carried his burden of proving purposeful 
discrimination.” Hernandez, 500 U.S. at 359, 114 L. Ed. 2d at 405. 


In the instant case the State set forth reasons for the challenges 
of six of the seven venire members at issue. Therefore, as to these six 
venire members, the sole issue before this Court is the trial court’s 
finding of fact on the question of intentional discrimination. See 
Williams, 339 N.C. at 17, 452 S.E.2d at 255. 


As to Mr. Lineberger, the prosecutor stated he excused this 
prospective juror on the ground that Lineberger had sons roughly the 
same age as the defendants. Furthermore, when the prosecutor asked 
Lineberger whether this fact would have any effect on his ability to 
render a fair verdict, Lineberger initially did not answer and then said 
that he did not think so. When asked the question again, Lineberger 
said he did not believe it would have an effect. 


As to Ms. O’Rear, the prosecutor stated that he excused this 
prospective juror on the grounds that she had lived in the area where 
the events at issue occurred; that she had studied the elements of 
crime as well as the penal system, parole, and probation; and “that 
she might take in her own ideas about... those matters other than 
what the Court would instruct her.” The prosecutor further stated 
that O’Rear had young children and that she might compare her chil- 
dren with the defendants. 


As to Ms. Houston, the prosecutor stated that he excused this 
prospective juror based on the fact that her son, who had an unstable 
work record, lived with her; and the prosecutor believed Houston 
might identify the defendants with her son. The prosecutor also 
stated that Houston seemed to have trouble understanding some of 
the questions, that she was very soft-spoken, and that she had filled 
out only six items on the jury questionnaire. Finally, the prosecutor 
stated that he believed Houston would have difficulty understanding 
the complex legal issues in the case. 
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As to Mr. Alexander, the prosecutor stated that he excused this 
prospective juror on the grounds that Alexander had been arrested 
for driving while impaired and had an unstable work history. 


As to Ms. Marshall, the prosecutor stated that he excused this 
prospective juror based on the fact that her cousin had been charged 
with rape, her cousin’s age was close to that of defendants, she stated 
she had been wrongly charged by the police, and she worked with 
retarded children and would be sympathetic to defendants. The 
defense sought to show that the reasons stated were a pretext. 


As to Mr. Watkins, the prosecutor stated that he excused this 
prospective Juror based on the fact that Watkins indicated he had had 
a bad experience with a police officer concerning a mistaken identity. 


We find no error in the ruling by the trial court on the peremptory 
challenge of these jurors. The State articulated its reasons for the 
challenges, and the court found that the reasons articulated by 
the State were racially neutral and did not show any purposeful dis- 
crimination. With the exception of Ms. Marshall, neither defendant 
proffered any evidence to show that the reasons offered by the pros- 
ecutor were merely a pretext. See State v. Porter, 326 N.C. 489, 501, 
391 S.E.2d 144, 152 (1990) (defense counsel was apparently satisfied 
by the explanations offered by the State because no effort was made 
by the defense to demonstrate that the explanations were merely a 
pretext). Furthermore, “[u]nless a discriminatory intent is inherent in 
the prosecutor's explanation, the reason offered will be deemed race 
neutral.” Hernandez, 500 U.S. at 360, 114 L. Ed. 2d at 406; see also 
Purkett v. Elem, 514 U.S. 765, —-, 131 L. Ed. 2d 834, 839-40 (1995) 
(per curiam). Since the trial court’s findings as to race neutrality and 
purposeful discrimination will depend in large measure on the trial 
judge's evaluation of credibility, these findings should be given great 
deference. Batson, 476 U.S. at 98 n.21, 90 L. Ed. 2d at 89 n.21. We con- 
clude that the trial court’s findings were supported by the record and 
hold that the trial court properly overruled defendants’ objections to 
the excusal of these six prospective jurors. 


As to Mr. Caldwell, we first note that Gaines was the only defend- 
ant to object to his excusal. Upon Gaines’ objection the trial court 
specifically found that there was no prima facie showing of racial 
discrimination. The trial court went on to state that “[p]lenty of cause 
exists, reasons” for the excusal of this prospective juror. Therefore, 
the prosecutor did not set forth his reasons for excusing Caldwell. 
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Assuming arguendo that a prima facie case of racial discrimina- 
tion existed, the trial court nonetheless found that there were suffi- 
cient race-neutral reasons for excusing this particular venireman. A 
review of the voir dire of Caldwell reveals that he had a history of 
temporary employment; that he had two sons, ages eighteen and four- 
teen; and that he had been arrested for driving while impaired. We 
give the trial court’s findings great deference. Jd. Thus, we hold that 
the trial court properly overruled defendant’s objection to the excusal 
of prospective juror Caldwell. 


[8] Defendants next contend the trial court erroneously denied their 
motions to prohibit the State from peremptorily challenging prospec- 
tive Jurors on the basis of gender and to allow defendants to make an 
evidentiary record to show the prosecutor’s gender-based peremp- 
tory challenges. Defendant Gaines filed a pretrial motion to prohibit 
the State from peremptorily challenging prospective jurors on the 
basis of gender. At a pretrial hearing defendant Gaines renewed this 
motion and moved the trial court, upon objection, to hold a hearing 
outside the presence of the jury on the gender-discrimination issue so 
that the appropriate information could be included in the record; the 
State could offer its neutral justifications, if any; and then the trial 
court could determine whether an equal protection violation had 
occurred. Codefendant Harris joined in these motions. The trial court 
denied the motions. 


In J.E.B. v. Alabama ex rel. T.B., 511 U.S. 127, 128 L. Ed. 2d 89 
(1994), the United States Supreme Court held that the State may not, 
under the Equal Protection Clause, intentionally discriminate on the 
basis of gender in the exercise of its peremptory challenges. The deci- 
sion in J.£.B. was rendered in 1994, after this case was tried. 
However, in Griffith v. Kentucky, 479 U.S. 314, 938 L. Ed. 2d 649 
(1987), the Supreme Court held that Batson applies to litigation pend- 
ing on direct state review when Batson was decided. Thus, we con- 
clude that the holding in J.E.B. is applicable to this case pending on 
direct review when J.E.B. was decided. 


Defendants assert that their constitutional rights were violated 
by the denial of this motion and that this denial prevented them from 
making an evidentiary record about challenges of women and from 
showing that the prosecutor’s challenges of women were gender- 
discriminatory. We find this contention to be without merit. 


“As with race-based Batson claims, a party alleging gender dis- 
crimination must make a prima facie showing of intentional dis- 
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crimination before the party exercising the challenge is required to 
explain the basis for the strike.” J.F.B., 511 U.S. at 144-45, 128 L. Ed. 
at 106-07. This Court has identified several factors which may be rel- 
evant in determining whether a defendant has established a prima 
facie showing of purposeful discrimination under Batson. Those fac- 
tors include defendant’s race; the victim’s race; the race of key wit- 
nesses; questions and statements made by the prosecutor during Jury 
selection which tend to support or refute an inference of discrimina- 
tion; repeated use of peremptory challenges against venire members 
of one race such that it tends to establish a pattern or the prosecu- 
tion’s use of a disproportionate number of peremptory challenges to 
prospective jurors of that race, State v. Ross, 338 N.C. 280, 285, 449 
S.E.2d 556, 561 (1994); and whether the State used all of its peremp- 
tory challenges, State v. Jackson, 322 N.C. 251, 255, 368 S.E.2d 838, 
840 (1988), cert. denied, 490 U.S. 1110, 104 L. Ed. 2d 1027 (1989). 
Another factor is the ultimate racial makeup of the jury. State v. 
Smith, 328 N.C. 99, 124, 400 S.E.2d 712, 724 (1991). We conclude that 
these same type considerations are also relevant in determining 
whether a defendant has established a prima facie showing of pur- 
poseful gender discrimination. 


Defendants do not identify any specific instance of gender-based 
discrimination, and our review of this record does not disclose a 
prima facie case of purposeful discrimination. Fewer male Jurors 
were called into the jury box for voir dire than females; the State 
attempted to excuse more men than women and, in fact, excused an 
equal number of men and women; the State did not use all of its 
peremptory challenges; the pattern of jury selection disclosed a rela- 
tively even pattern of early strikes; defendants have not advanced any 
logical reason to conclude that the State had a motive to eliminate 
women from their jury; and of the twelve jurors and three alternates 
selected to serve on this case, eight were male and seven were 
female. 


In the absence of a prima facie showing of purposeful discrimi- 
nation, defendants cannot show prejudice or error in the trial court’s 
action. This assignment of error is overruled. 


[9] Defendants next contend the trial court erroneously allowed 
three witnesses to testify as to statements allegedly made by the vic- 
tim immediately after the shooting. Specifically, these witnesses tes- 
tified that the victim said that he believed he was going to die, that he 
was having trouble breathing, and that he wanted them to tell his wife 
that he loved her. 
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The State’s evidence at trial showed that after the victim was 
shot, Officer Fred Allen arrived at the motel. Officer Allen was joined 
by Officer Beverly Stroup. Both Stroup and Allen testified that the 
victim made several statements including the statement, “Tell Hilda 
that I love her.” Paramedic crew chief Michael Keller testified that the 
victim stated several times that he could not breathe. Keller also tes- 
tified that the victim repeatedly asked, “Am I going to die?” and stated 
several times, “I’m going to die.” Defendants concede that these state- 
ments are arguably admissible under the excited utterance or dying 
declaration exceptions to the hearsay rule; however, defendants 
contend the statements are irrelevant, inflammatory, and unfairly 
prejudicial. 


We first conclude that these statements were excited utterances 
and thus are not excluded by the hearsay rule. See N.C.G.S. § 8C-1, 
Rule 803(2) (1992). We also conclude that these statements are rele- 
vant. In criminal cases every circumstance that is calculated to throw 
any light on the supposed crime is admissible. State v. Collins, 335 
N.C. 729, 735, 440 S.E.2d 559, 562 (1994). The victim’s statements at 
issue were admitted within the context of the testimony of respond- 
ing officers and paramedics. Each of the statements served to 
describe the circumstances and events surrounding and immediately 
following the shooting. Further, the statements are not so inflamma- 
tory as to be unfairly prejudicial pursuant to N.C.G.S. § 8C-1, Rule 
403. This assignment of error is overruled. 


ISSUES RAISED BY DEFENDANT GAINES 


[10] Defendant Gaines contends that his rights were violated by the 
use of his prearrest silence for impeachment purposes. On direct 
examination at trial, Gaines testified that he did not mean to shoot 
the victim; that he was trying to get away after he stepped in front of 
the lobby door and saw the victim drawing his gun; that he fell, 
tripped, or stumbled at about the same time the gun went off; and that 
the shooting was an accident. In Gaines’ pretrial statement to Boothe, 
he told Boothe that as he went into the motel lobby, he stumbled, and 
the gun went off one time. On cross-examination the prosecutor 
asked Gaines a series of questions as to why Gaines did not tell vari- 
ous officers other than Boothe on 22 November 1991 that the shoot- 
ing was an accident. Gaines contends that his rights were violated by 
the use of his prearrest silence for impeachment purposes during this 
cross-examination. 
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A criminal defendant’s exercise of his right to remain silent can- 
not be used against him to impeach an explanation subsequently 
offered at trial. Doyle v. Ohio, 426 U.S. 610, 49 L. Ed. 2d 91 (1976). 
However, the rule prohibiting the cross-examination of a defendant 
about the exercise of his right to remain silent does not apply to pre- 
arrest silence. Jenkins v. Anderson, 447 U.S. 231, 65 L. Ed. 2d 86 
(1980). In the instant case the use of defendant’s prearrest silence 
does not violate his Fifth Amendment rights. The record reveals that 
defendant never invoked or relied upon his right to remain silent. 


The fact that the Fifth Amendment is not violated by the use of 
prearrest silence to impeach a defendant’s credibility, however, does 
not mean that admission of this testimony was proper under our com- 
mon law rules. In Jenkins the Court noted that 


[c]Jommon law traditionally has allowed witnesses to be 
impeached by their previous failure to state a fact in circum- 
stances in which that fact naturally would have been asserted. 
Each jurisdiction may formulate its own rules of evidence to 
determine when prior silence is so inconsistent with present 
statements that impeachment by reference to such silence is 
probative. 


Id. at 239, 65 L. Ed. 2d at 95 (citation omitted). 


Defendant Gaines did not object to this examination at trial; 
therefore, our review is limited to plain error. N.C. R. App. P. 10(c)(4). 
Assuming arguendo that the allowance of this cross-examination was 
error, defendant has not shown that the error in admitting the evi- 
dence was so fundamental as to constitute a miscarriage of justice or 
that the error was one which probably resulted in the jury reaching a 
verdict different from what it otherwise would have reached. Collins, 
334 N.C. at 62, 431 $.E.2d at 193. 


{11] Defendant Gaines also contends that the prosecutor’s closing 
argument was improper in that the prosecutor used defendant’s 
silence on 22 November to argue that defendant’s accident defense at 
trial was an “after-the-fact fabrication.” First, we note that defendant 
did not object to this portion of the closing argument. Where there is 
no objection, “the standard of review to determine whether the trial 
court should have intervened ex mero motu is whether the allegedly 
improper argument was so prejudicial and grossly improper as to 
interfere with defendant’s right to a fair trial.” State v. Alford, 339 
N.C. 562, 571, 453 S.E.2d 512, 516 (1995). In view of the wide latitude 
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accorded counsel in closing argument and the substantial evidence 
against defendant, we cannot conclude that the argument at issue 
meets this test. These assignments of error are overruled. 


[12] Defendant Gaines next contends the prosecutor “improperly 
attacked defense counsels|’s] integrity and credibility” during the 
State’s closing argument. Defendant contends the argument violated 
settled rules of court as well as defendant’s state and federal consti- 
tutional right to the effective assistance of counsel. 


Defendant specifically points to three arguments for which he 
contends the trial court erred in failing to intervene ex mero motu. 
First, defendant contends the prosecutor emphasized the fact that 
defense counsel vigorously cross-examined the motel clerk, Kevin 
Penegar, regarding his testimony that he had seen defendants and 
Coleman at the motel earlier the night of the shooting when the 
defense evidence had established the same fact. The prosecutor 
argued: 


So why cross examine Kevin Penegar like that if they knew that 
was true? You know why they did that? To confuse you. That’s 
why. To confuse you. That’s what they’re doing. That’s what 
they’re up to. 


Defendant next points to a portion of the closing argument where 
the prosecutor responded to an argument made by the defense, 
wherein defense counsel had argued that shotgun wadding, which 
was found three feet from the door, was found in that position 
because it had bounced off the victim, who was headed toward 
defendant at the door. In response to the argument, the prosecutor 
argued that the evidence showed that the wadding was found there 
because paramedic Keller had taken it out of the victim’s chest and 
put it on the floor. The prosecutor then argued: 


So if you believe that [Keller] removed that wadding from inside 
the wound, then what Mr. Cooney said to you cannot be true. And 
when you decide which lawyer you're going to follow, you think 
about that. Because he s[a]|t there and he heard Mr. Keller testify. 
But now he’s making stuff up. Making stuff up. Don’t believe it. 
Don’t believe it. It stumbles and it falls. 


Finally, defendant takes issue with the prosecutor’s argument 
that “[t]he physical evidence does not lie in this case. Defendant 
Gaines’ lawyers are trying to show you that it lies, but it doesn’t.” 
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Prosecutors are given wide latitude in the scope of their argu- 
ment. State v. Syriani, 333 N.C. 350, 398, 428 S.E.2d 118, 144, cert. 
denied, 510 U.S. 948, 126 L. Ed. 2d 341 (1993). In addition, the argu- 
ments of counsel are left largely to the control and discretion of the 
trial judge. State v. Williams, 317 N.C. 474, 481, 346 S.E.2d 405, 410 
(1986). In the instant case defendant did not object to the above argu- 
ments at trial. Thus, “the standard we employ is whether the state- 
ments amounted to such gross impropriety as to require the trial 
judge to act ex mero motu.” Oliver, 309 N.C. at 356, 307 S.E.2d at 324. 
The prosecutor is entitled to argue any reasonable inference to be 
drawn from the evidence and to rebut defense counsel’s argument. 
After reviewing the challenged statements in their context, we con- 
clude that they were not grossly improper. This assignment of error 
is overruled. 


[13] Finally, defendant Gaines contends that the trial court erro- 
neously used the word “victim” when referring to Griffin throughout 
its jury instructions and erroneously instructed the jury that Griffin 
was “the victim.” Defendant contends that these instructions were an 
improper expression of opinion in violation of N.C.G.S. §§ 15A-1222 
and -1232 and the Fourteenth Amendment to the United States 
Constitution. This Court has addressed and rejected this argument in 
State v. Hill, 331 N.C. 387, 417 S.E.2d 765 (1992), cert. dented, 507 
U.S. 924, 122 L. Ed. 2d 684 (1993). This assignment of error is without 
merit. 


ISSUES RAISED BY DEFENDANT HARRIS 


{14] Defendant Harris contends that the trial court erred in denying 
his motion to dismiss the charge of first-degree murder on the ground 
that the evidence was insufficient. 


Defendant contends that the evidence was insufficient to show 
that he and Gaines were acting in concert. Defendant argues that the 
evidence was insufficient to show that he was present at the scene, 
that he did any of the acts, or that he shared a common plan with 
Gaines to kill Griffin. A defendant may be found guilty of committing 
a crime under the theory of acting in concert if he is present at the 
scene of the crime acting together with another person with whom he 
shares a common plan although the other person does ali the acts 
necessary to carry out the crime. State v. Abraham, 338 N.C. 315, 451 
S.E.2d 131 (1994). A defendant’s presence at the scene may be either 
actual or constructive. See Oliver, 309 N.C. 326, 362, 307 S.E.2d 304, 
327. A person is constructively present during the commission of a 
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crime if he is close enough to provide assistance if needed and to 
encourage the actual execution of the crime. State v. Willis, 332 N.C. 
151, 175, 420 S.E.2d 158, 169 (1992). 


In the instant case the evidence was conflicting as to defendant 
Harris’ actual presence during the crime. The State’s evidence of 
defendant’s actual presence included the victim’s dying identification 
of his killers and Sandy Bolton’s testimony that immediately after she 
heard a gunshot, she saw three black men running from the area of 
the lobby out into the parking lot. Defendant presented evidence that 
he either remained at the car in the nearby State Farm parking lot or 
walked some distance with Gaines, although not all the way to the 
motel lobby. This evidence is sufficient to support a finding that 
defendant was either actually or constructively present at the time of 
the killing. The evidence also shows that defendant shared Gaines’ 
plan to shoot the victim. When Gaines suggested that he wanted to 
“get” the victim, defendant encouraged and aided him. Defendant 
provided Gaines with a shotgun to commit the killing. Defendant then 
accompanied Gaines back to the motel, and the men parked in the 
parking lot of another business behind the motel. At this point 
defendant either remained at the automobile or accompanied Gaines 
as far as the motel parking lot. When Gaines returned after shooting 
the victim, defendant left with Gaines and Coleman. Defendant then 
took possession of the murder weapon and hid it. This evidence was 
sufficient to show that defendant and Gaines were acting in concert. 


[15] Defendant Harris also contends that the evidence is insufficient 
to convict him of first-degree murder on the theory of aiding and 
abetting. The basis for this contention is lack of evidence of de- 
fendant’s presence at the scene of the crime. As we have already 
discussed, the evidence amply supported the jury’s finding that 
defendant was either actually or constructively present at the scene 
of the crime. Moreover, we also note that in State v. Bond, 345 N.C. 1, 
23-24, 478 S.E.2d 163, 174 (1996), this Court, interpreting N.C.G.S. 
§ 14-5.2, effective 1 July 1981 as to offenses committed after that date, 
held that actual or constructive presence is no longer required to 
prove a crime under an aiding and abetting theory. We now hold that 
to the extent our cases decided after N.C.G.S. § 14-5.2 became appli- 
cable suggest that actual or constructive presence is necessary to 
prove a crime under an aiding and abetting theory, these cases are no 
longer authoritative on this issue. E.g., State v. Vanhoy, 343 N.C. 476, 
480, 471 S.E.2d 404, 407 (1996); State v. Allen, 339 N.C. 545, 558, 453 
S.E.2d 150, 157 (1995); State v. Hunt, 323 N.C. 407, 424, 373 S.E.2d 
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400, 411 (1988), sentence vacated on other grounds, 494 U.S. 1022, 
108 L. Ed. 2d 602 (1990); State v. Belton, 318 N.C. 141, 150-51, 347 
S.E.2d 755, 761 (1986); State v. Rogers, 316 N.C. 203, 229, 341 S.E.2d 
713, 728 (1986), overruled on other grounds by State v. Vandiver, 
321 N.C. 570, 364 S.E.2d 373 (1988); State v. Amerson, 316 N.C. 161, 
166-67, 340 S.E.2d 98, 101 (1986). 


[16] We also reject defendant’s contention that the evidence was 
insufficient to support his conviction under the “friend” exception to 
the mere presence rule. The evidence demonstrates that defendant 
encouraged and intended to assist Gaines, that Gaines knew of 
defendant’s support and encouragement, and that defendant was not 
merely present. See State v. Scott, 289 N.C. 712, 722, 224 $.E.2d 185, 
190 (1976). 


[17] Defendant Harris further contends the evidence was insufficient 
to show that he had the requisite mens rea for the crime under either 
theory of accomplice lability. Defendant argues that the evidence 
that he provided the weapon used in the shooting and hid it afterward 
is not substantial evidence of the mens rea to commit first-degree 
murder. We do not agree. 


Proof of premeditation and deliberation is proof of a specific 
intent to kill. State v. Thomas, 332 N.C. 544, 560, 423 S.E.2d 75, 84 
(1992). 


Among the circumstances which may be considered as tend- 
ing to show premeditation and deliberation are: (1) the want of 
provocation on the part of the victim, (2) the defendant’s conduct 
and statements before and after the killing, (3) threats made 
against the victim by the defendant, (4) ill will or previous diffi- 
culty between the parties, (5) evidence that the killing was done 
in a brutal manner. The nature and number of the victim’s wounds 
is also a circumstance from which an inference of premeditation 
and deliberation may be drawn. 


State v. Myers, 309 N.C. 78, 84, 305 S.E.2d 506, 510 (1983) (citations 
omitted). In this case the evidence of defendant’s conduct before and 
after the killing is sufficient to support a finding beyond a reasonable 
doubt that Harris acted with premeditation and deliberation.! This 
assignment of error is overruled. 


1. In State v. Barnes, 345 N.C. 184, 233, 481 S.E.2d 44, 71 (1997), a majority of this 
Court held that a finding that the accomplice individually possessed the mens rea to 
commit the crime is not necessary to convict a defendant of premeditated and delib- 
erate murder under a theory of acting in concert. 
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[18] Defendant Harris also contends the trial court erred by erro- 
neously instructing the jury that defendant did not have to be present 
at the scene of the crime in order to be convicted of a crime under the 
theory of aiding and abetting. After beginning its deliberations, the 
jury asked to be instructed on the definitions of acting in concert, aid- 
ing and abetting, friends, and scene of the crime. In response to this 
request, the trial court reinstructed the jury in part as follows: 


Now, as to aiding and abetting. A person may be guilty of the 
crime charged, in this case, murder in the first degree, or some 
lesser included offense, if the evidence gives rise to that, 
although he or they, as the case may be, personally does not or do 
not do any of the acts necessary to constitute that crime. In aid- 
ing and abetting, the State does not have to prove that the defend- 
ant who is being sought to be convicted under that theory that 
that defendant was present at the scene. But the State must prove 
three things beyond a reasonable doubt. If you find from the evi- 
dence, find from the evidence and beyond a reasonable doubt 
these three things, the aiding and abetting part of it would be 
satisfied. 


Acting in concert differs in that the State, if the State proves 
from the evidence beyond a reasonable doubt that the one 
against whom the theory of acting in concert is being asserted 
was at or, was at the scene of the crime, then acting in concert 
could be, could be used. Aiding and abetting does not require that 
proximity or nearness to the scene of the crime. 


Defendant did not object to these instructions. He contends that by 
erroneously instructing the jury that defendant did not have to be 
present at the scene in order to be convicted of an offense under the 
theory of aiding and abetting, the trial court directed a verdict as to 
this element of the offense. Defendant further contends that the erro- 
neous instruction violated his right to a trial by jury under the North 
Carolina Constitution. 


Under State v. Bond, 345 N. C. at 24, 478 S.E.2d at 175, the trial 
court was not required to instruct on defendant Harris’ presence or 
lack thereof. 


Furthermore, since defendant did not object to these instruc- 
tions, any review is limited to plain error. State v. Odom, 307 N.C. 655, 
300 S.E.2d 375. Only in a rare case will an improper instruction justify 
reversal of a criminal conviction when no objection was made at trial. 
Allen, 339 N.C. at 558, 453 S.E.2d at 157. To find plain error, “the error 
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in the trial court’s jury instructions must be ‘so fundamental as to 
amount to a miscarriage of justice or [one] which probably resulted 
in the jury reaching a different verdict than it otherwise would have 
reached.’ ” Collins, 334 N.C. at 62, 431 S.E.2d at 193. 


In the instant case the evidence indicates that if defendant was 
not actually present with Gaines when Gaines killed the victim, he 
was nearby. The record reveals substantial evidence of defendant’s 
constructive presence at the scene of the crime. Therefore, the jury 
probably would not have reached a different verdict but for the 
trial court’s instruction as to presence. This assignment of error is 
overruled. 


[19] In another assignment of error, defendant Harris contends that 
the trial court erred in instructing the jury on the “friend” exception 
as part of the instruction on aiding and abetting. In instructing the 
jury on aiding and abetting, the trial court stated: 


However, a person is not guilty of a crime merely because he 
is present at the scene, even though he may silently approve of 
the crime or secretly intend to assist in its commission. To be 
guilty, he must aid or actively encourage the person committing 
the crime, or in Some way communicate to this person his inten- 
tion to assist in the commission of the crime. An exception to that 
is when the bystander, .. . alleged to be Bryan Harris under the 
current instructions, is a friend of the perpetrator, Allen Gaines, 
and knows that his presence will be regarded by the perpetrator 
as an encouragement and protection, presence alone may be 
regarded as encouragement. 


Defendant argues that a person’s mere presence at the scene of the 
crime is not enough to show aiding and abetting. 


The trial court’s instructions were a correct statement of the law 
and were supported by the evidence. See State v. Amerson, 316 N.C. 
161, 166-67, 340 S.E.2d 98, 101 (1986). Accordingly, this assignment of 
error is overruled. 


[20] Defendant next argues that the trial court erred in failing to 
intervene ex mero motu to prohibit certain prosecutorial arguments. 
He first points to the prosecutor’s argument that the victim’s “gasp” 
drew motel clerk Kevin Penegar’s attention to the victim’s face and 
argues that there was no evidence that the “gasp” was what drew 
Penegar’s attention to the victim. Second, defendant points to the 
prosecutor’s arguments that after the victim was shot, the victim 
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looked out the window and saw defendant Harris and Coleman leav- 
ing their lookout positions. Defendant argues that there was no evi- 
dence to support the inference that the victim saw Harris and 
Coleman coming out of positions of hiding or that Harris and 
Coleman were lookouts. Third, defendant points to the prosecutor’s 
argument that Gaines fled with the shotgun stuck up under his coat, 
hiding the gun, and that Coleman and Harris came out of their “look- 
out” positions and ran out of the parking lot. Fourth, defendant points 
to the argument that the three men went to the fence near the La 
Quinta Inn as quickly as possible to get to their getaway vehicle. 
Fifth, defendant points to the prosecutor’s argument that “something 
put it into Officer Griffin’s mind” that these three men were danger- 
ous, as evidenced by the fact that Griffin got their license-tag number. 
Sixth, and finally, defendant argues that the prosecutor misstated 
the law by arguing that when defendant took the gun and hid it, that 
constituted acting in concert, aiding and abetting, and first-degree 
murder. 


We first note that defense counsel did not object to these six 
arguments at trial. Counsel is given wide latitude in the argument of 
hotly contested cases and may argue all the facts in evidence and any 
reasonable inferences that can be drawn therefrom. Williams, 317 
N.C. 474, 346 S.E.2d 405. In the absence of any objection at trial to a 
jury argument, the standard of review to determine if the trial court 
erred by not intervening ex mero motu is whether the prosecutor's 
argument was so grossly improper that it interfered with defendant’s 
right to a fair trial. State v. Sexton, 336 N.C. 321, 362, 444 S.E.2d 879, 
902, cert. denied, 513 U.S. 1006, 1380 L. Ed. 2d 429 (1994). In the in- 
stant case a review of the arguments in context reveals that the pros- 
ecutor’s arguments were not so grossly improper as to require the 
trial court to intervene ex mero motu. This assignment of error is 
overruled. 


[21] Defendant next contends the trial court erred in denying defend- 
ant Gaines’ motion for a jury view, which defendant Harris joined. 
This contention is without merit. The decision to grant a motion for a 
jury view is within the discretion of the trial court. State v. Simpson, 
327 N.C. 178, 393 8.E.2d 771 (1990). In the instant case the trial court 
denied the motion on the grounds that the photographs and the mea- 
surements submitted by the parties were sufficient to enable the jury 
to reconstruct the scene and circumstances of the crime. The trial 
judge did not abuse his discretion by denying the request for a jury 
view, and this assignment of error is overruled. 
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[22] Defendant next argues that the trial court erred in instructing 
the jury that defendant had confessed to some of the acts charged. 
The trial court instructed the jury, over defendant’s objection, as 
follows: 


[T]here is evidence which tends to show that the Defendant 
Gaines and/or the Defendant Harris made a statement that pur- 
ports to confess to some of the acts or the acts charged in these 
cases. And if you find that the Defendant Gaines and/or the 
Defendant Harris made a statement or a confession, if you find it 
to be that, to that extent, or to the extent that some of the acts 
have been confessed to that they are charged, each and/or both of 
them are charged with in these cases, then you should consider 
all the circumstances under which those statements were made 
in determining whether or not they were truthful confessions as 
they apply to those two defendants individually and respectively, 
and the weight that you would give to them. 


Defendant contends that, although his statement may have been 
inculpatory, it did not amount to a confession. 


This Court has defined a confession as “an acknowledgement in 
express words by the accused in a criminal case of his guilt of the 
crime charged or of some essential part of it.” State v. Fox, 277 N.C. 
1, 25, 175 S.E.2d 561, 576 (1970). Defendant gave two statements to 
Boothe, the facts of which include the following. On 21 November 
1991 defendant was with Gaines and Coleman and went to the Red 
Roof Inn to visit Anthony Williams. Gaines was driving. The group 
ascertained Williams’ room number and started to locate the room. 
The victim asked the men where they were going, and when they 
responded, the victim told them they could not all go to the room. 
Gaines and the victim began to argue, and the victim grabbed Gaines 
by the collar, picked him up off the ground, and told him to leave. The 
victim also told defendant to leave. The three men left the motel and 
went to the residence of Sandra Carrington. Defendant went into 
Carrington’s residence and retrieved a shotgun which he had previ- 
ously left at Carrington’s apartment. The three men then drove back 
to a parking lot near the motel and got out of the automobile. Gaines 
walked to the motel, and defendant and Coleman stood by the auto- 
mobile. Defendant heard a gunshot, and Gaines came running back to 
the automobile. The men quickly drove away from the motel and 
went back to defendant’s house. Defendant took the shotgun and put 
it under his house. 
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Defendant was found guilty of first-degree murder not as the per- 
petrator of the shooting, but rather, on the theory that he encouraged, 
aided, and assisted Gaines in the perpetration of the shooting. 
Accordingly, any confession by him would necessarily relate to those 
acts by which he so encouraged Gaines. Defendant’s statement 
amounts to a confession to acts which constitute his guilt of aiding 
and abetting or of acting in concert with Gaines. 


[23] Finally, defendant contends that the instruction amounted to an 
improper expression of opinion on the evidence in violation of 
N.C.G.S. §§ 15A-1222 and -1232. This issue was previously decided 
against defendant’s position in State v. Cannon, 341 N.C. 79, 459 
S.E.2d 238 (1995). This assignment of error is overruled. | 


[24] Defendant also contends he is entitled to a new trial because the 
jury found him guilty of first-degree murder but “inconsistently” 
found on the Issues and Recommendation as to Punishment form that 
he did not have the specific intent to kill the victim. 


In Enmund v. Florida, 458 U.S. 782, 73 L. Ed. 2d 1140 (1982), the 
United States Supreme Court held that before the death penalty may 
be imposed on a defendant who is found guilty of first-degree murder 
under the felony-murder rule on the ground that he was an aider and 
abettor to the underlying felony, the sentencer must first find that the 
defendant killed, attempted to kill, intended to kill, or contemplated 
that life would be taken. /d. at 801, 73 L. Ed. 2d at 1154. 


The Enmund rule does not apply to a defendant who has been 
found guilty of first-degree murder based on premeditation and delib- 
eration. Because defendant was convicted of first-degree murder 
based on premeditation and deliberation, and not based on the 
felony-murder rule, Issue One-A is inapplicable. The issue on the 
form asked the jury whether it found that defendant “himself 
intended to kill the victim.” The jury answered “no” to this question 
but was not asked to indicate whether it believed defendant intended 
for the victim to be killed or contemplated that life would be taken. 
In the guilt-innocence phase, the jury found defendant guilty of 
premeditated and deliberate murder either under the theory of act- 
ing in concert or by aiding and abetting. This verdict is not inconsist- 
ent with the jury’s later indication that defendant did not himself 
intend to kill the victim as no evidence suggested that Harris per- 
sonally intended to inflict the fatal wound himself. Moreover, even if 
it be assumed that the verdicts were inconsistent, having determined 
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that the evidence of mens rea was sufficient for the jury to find 
defendant guilty beyond a reasonable doubt on either or both theo- 
ries of accomplice liability, we do not review the verdicts on the 
ground of inconsistency. See State v. Reid, 335 N.C. 647, 656-61, 440 
S.E.2d 776, 781-83 (1994). This assignment of error is overruled. 


For the foregoing reasons we conclude that defendants received 
a fair trial free from prejudicial error. 


NO ERROR. 


DOROTHY M. FAULKENBURY, ON BEHALF OF HERSELF AND ALL OTHERS SIMILARLY SITUATED, 
PLAINTIFFS V. TEACHERS’ AND STATE EMPLOYEES’ RETIREMENT SYSTEM OF 
NORTH CAROLINA, A coRPORATION; BOARD OF TRUSTEES AND STATE 
EMPLOYEES’ RETIREMENT SYSTEM OF NORTH CAROLINA, A BODY POLITIC AND 
CORPORATE; DENNIS DUCKER, DIRECTOR OF THE RETIREMENT SYSTEM DIVISIONS AND 
Deputy TREASURER OF THE STATE OF NORTH CAROLINA (IN HIS OFFICIAL CAPACITY); 
HARLAN E. BOYLES, TREASURER OF THE STATE OF NORTH CAROLINA AND CHAIRMAN OF 
THE BOARD OF TRUSTEES TEACHERS’ AND STATE EMPLOYEES’ RETIREMENT SYSTEM OF 
NorTH CAROLINA (IN HIS OFFICIAL CAPACITY); AND STATE OF NORTH CAROLINA, 
DEFENDANTS 


WILLIAM H. WOODARD, ON BEHALF OF HIMSELF AND ALL OTHERS SIMILARLY SITUATED, 
PLAINTIFFS Vv. NORTH CAROLINA LOCAL GOVERNMENTAL EMPLOYEES’ 
RETIREMENT SYSTEM, A CORPORATION; BOARD OF TRUSTEES OF THE NORTH 
CAROLINA LOCAL GOVERNMENTAL EMPLOYEES’ RETIREMENT SYSTEM, A 
BODY POLITIC AND CORPORATE; DENNIS DUCKER, DIRECTOR OF THE RETIREMENT 
SYSTEMS DIVISION AND DEPUTY TREASURER OF THE STATE OF NORTH CAROLINA (IN HIS 
OFFICIAL CAPACITY); HARLAN E. BOYLES, TREASURER OF THE STATE OF NORTH 
CAROLINA AND CHAIRMAN OF THE BOARD OF TRUSTEES OF THE NORTH CAROLINA LOCAL 
GOVERNMENTAL EMPLOYEES’ RETIREMENT SYSTEM (IN HIS OFFICIAL CAPACITY); STATE 
OF NORTH CAROLINA, DEFENDANTS 


BONNIE G. PEELE, ON BEHALF OF HERSELF AND ALL OTHERS SIMILARLY SITUATED, PLAIN- 
TIFFS Vv. TEACHERS’ AND STATE EMPLOYEES’ RETIREMENT SYSTEM OF 
NORTH CAROLINA, A CORPORATION; BOARD OF TRUSTEES TEACHERS’ AND 
STATE EMPLOYEES’ SYSTEM OF NORTH CAROLINA, A BODY POLITIC AND COR- 
PORATE; DENNIS DUCKER, DIRECTOR OF THE RETIREMENT SYSTEM DIVISIONS AND 
DEPUTY TREASURER OF THE STATE OF NORTH CAROLINA (IN HIS OFFICIAL CAPACITY); 
HARLAN E. BOYLES, TREASURER OF THE STATE OF NORTH CAROLINA AND CHAIRMAN OF 
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THE BOARD OF TRUSTEES TEACHERS’ AND STATE EMPLOYEES’ RETIREMENT SYSTEM OF 
NORTH CAROLINA, (IN HIS OFFICIAL CAPACITY); AND STATE OF NORTH CAROLINA, 
DEFENDANTS 


No. 109PA96 
(Filed April 11 1997) 


Retirement § 6 (NCI4th)— disability benefits—change 
after vesting, before disability—violation of Contract 
Clause 


A contract existed between plaintiffs and the State where 
plaintiffs were employed for more than five years on 1 July 1982 
and their retirement and disability benefits were vested at that 
time; the method of calculating disability benefits was changed 
on 1 July 1982; each of the plaintiffs became disabled after 1 July 
1982 and received benefits which were reduced from what they 
would have received if there had been no change in the law; the 
plaintiffs filed claims including the impairment of contract in vio- 
lation of Article I, Section 10 of the Constitution of the United 
States; the claims were certified as class actions; defendants’ 
motions to dismiss were denied; the Court of Appeals ordered 
that all claims except the claim for impairment of contract be dis- 
missed; and the cases were returned to the superior court, which 
held that the Contract Clause had been violated. When determin- 
ing whether there was a violation of the Contract Clause, it must 
first be determined whether there was a contract, then whether 
the contract was impaired, then whether the impairment was rea- 
sonable and necessary to serve an important public purpose. It 
has been held in Simpson v. N.C. Local Gov't Employees’ 
Retirement Sys., 88 N.C. App. 218, aff'd per curiam, 323 N.C. 
362, that the relation between government employees and the 
government is contractual and Griffin v. Board of Comm’rs, 84 
N.C. App. 443, is overruled to the extent that it is inconsistent 
with Simpson and with the Court of Appeals decision in this case. 
At the time the plaintiffs started working for the state or local 
government, the statutes provided what the plaintiffs’ compensa- 
tion in the way of retirement benefits would be; plaintiffs 
accepted these offers when they took the jobs; and this created a 
contract. The General Assembly did not reserve the right to 
amend the retirement plans by N.C.G.S. § 128-38 and N.C.G:.S. 
§ 135-18.4, which only allow amendments to coordinate the 
retirement system with the Social Security Act, and the argument 
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that the General Assembly did not reserve the right to change the 
retirement benefits because it considered them to be gratuities 
was refuted by Bridges v. City of Charlotte, 221 N.C. 472. 
Although defendants argue that there is nothing in the statutes 
that shows that the General Assembly intended to offer the bene- 
fits as part of a contract, enacting laws providing benefits to 
people to be employed by state and local governments who meet 
certain conditions could reasonably be considered by those per- 
sons as offers to guarantee the benefits if the conditions were 
fulfilled. The plaintiffs fulfilled the condition even though they 
were not disabled on 1 July 1982; they were promised that they 
would receive certain benefits if they became disabled if they had 
worked for five years and they met this condition. Furthermore, 
equitable distribution has no application in this case, the power 
to determine the amount of pension payments is not a part of the 
essential attributes of sovereign power, plaintiffs expected to 
receive what they were promised at the time of vesting even if 
they did not know the exact amount, the retirement benefits were 
an integral part of the contracts whatever the central undertak- 
ing, and members of the classes represented by plaintiffs suffered 
impairments of their contracts when they received the same 
treatment as the named plaintiffs. 


Am Jur 2d, Pensions and Retirement Funds §§ 291-342, 
1708, 1711-1737. 


. Retirement § 6 (NCI4th)— state and local employees— 
retirement disability—change in calculation—impairment 
of contract 


In an action arising from changing the way disability benefits 
are calculated after plaintiffs became vested in the system but 
before they became disabled, plaintiffs were entitled to have their 
rights calculated on 1 July 1982, when the change was made, even 
though some members of the classes will receive as much or 
more under the revised plans. The state and local governments on 
that date offered certain things to plaintiffs, which they accepted 
by continuing in their employment. 


Am Jur 2d, Pensions and Retirement Funds §§ 291-342, 
1708, 1711-1737. 
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. Retirement § 6 (NCI4th)— state and local employees—dis- 


ability retirement—change in calculation—no important 
public purpose 

Although defendants argue that the changes in the calcula- 
tion of disability retirement benefits for state and local govern- 
ment employees were reasonable and necessary to accomplish an 
important public purpose in that a disability retirement feature 
should not encourage people to take early retirement and these 
plans have developed to the point that some members can receive 
more by taking disability than by continuing to work, the devel- 
opment of a pension plan in unanticipated ways is not an im- 
portant public purpose which would justify the impairment of a 
contract. The merits of the two plans are not passed upon. 


Am Jur 2d, Pensions and Retirement Funds §§ 291-342, 
1708, 1711-1737. 


. Retirement § 6 (NCI4th)— state and local employees— 


disability retirement—change in calculation—statute of 
limitations 


The trial court did not err in an action arising from a change 
in the way disability benefits were calculated for state and local 
government employees by holding that the applicable statutes of 
limitations are N.C.G.S. § 128-27(i) and N.C.G.S. § 135-5 m). 
Although defendants say the deficiencies contemplated by those 
two sections are due to a mathematical error or a mistake in cut- 
ting a check and that any wrong was not continuing, the reduc- 
tions in payments under the new systems were deficiencies 
which have continued to the present time. N.C.G.S. § 128-27(i) 
and N.C.G.S. § 135-5(n) apply and allow plaintiffs to pursue 
claims for underpayments for three years before they com- 
menced actions. 


Am Jur 2d, Pensions and Retirement Funds §§ 291-342, 
1708, 1711-1737. 


. Retirement § 6 (NCI4th)— state and local employees—dis- 


ability retirement—change in calculation—recovery of 
actuarial equivalent 


The trial court did not err in an action arising from a change 
in the way. disability benefits were calculated by allowing plain- 
tiffs to recover the actuarial equivalent of the underpayments. 
Although defendants argue that these sections apply only if there 
is a change or error in the records, it was the intent of the General 
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Assembly that, if there had been an underpayment of a pension 
compensation, it would be paid at the actuarial value. 


Am Jur 2d, Pensions and Retirement Funds §§ 291-342, 
1708, 1711-1737. 


. Retirement § 6 (NCI4th)— state and local employees—dis- 
ability retirement—change in calculation—interest on 
underpayments 


It was not error to require state and loca] governments to pay 
interest on underpayments resulting from a change in the way 
disability benefits are calculated. Insofar as state and local gov- 
ernments have sovereign immunity, it was waived by N.C.G:S. 
§ 135-1(2) and N.C.G.S. § 128-21(2), which provide that actuarial 
value includes interest. There is no double recovery. 


Am Jur 2d, Pensions and Retirement Funds §§ 291-342, 
1708, 1711-1737. 


. Parties § 70 (NCI 4th )— state and local employees—change 
in disability calculation—class action— deficiencies paid 
into common fund 


In an action arising from a change in the way disability com- 
pensation was calculated for local and state government employ- 
ees, the trial court did not err by ordering that defendants pay 
into a common fund all deficiencies which occurred within three 
years of the dates the class actions were filed. Although defend- 
ants contend that plaintiffs’ claims consist of individual benefit 
payments rather than for group damages, the purpose of the com- 
mon fund doctrine is to allow the court to award attorney fees to 
a litigant who has gained an advantage for other persons similarly 
situated, which the plaintiffs have done in this case. 


Am Jur 2d, Parties §§ 43 et seq. 


. Parties § 78 (NCI4th)— state and local employees—change 
in disability calculation—class certification 


The trial court did not err by granting plaintiffs’ motion for 
class certification and by denying defendants’ motion for decerti- 
fication after trial. If the prerequisites are established, whether 
the matter may proceed as a class action is within the discretion 
of the trial court. Each of the parties had a claim based on what 
he or she contends is underpayment of retirement benefits which 


688 IN THE SUPREME COURT 


FAULKENBURY v. TEACHERS’ AND STATE EMPLOYEES’ RET. SYS. 
[345 N.C. 683 (1997)] 


predominates over issues affecting only individual class mem- 
bers. Although there are collateral issues, the predominant issue 
is how much the parties’ retirement benefits were reduced by an 
unconstitutional change in the law. 


Am Jur 2d, Parties §§ 50 et seq. 


9. Parties § 78 (NCI 4th)— state and local employees—change 
in disability calculation—class' certification—future 
retirees excluded 


The trial court did not abuse its discretion in an action aris- 
ing from a change in the way disability benefits are calculated by 
refusing to extend class certifications to members of two retire- 
ment systems who become disabled in the future. There is no 
reason to believe that defendants will not follow the law as it is 
delineated in this opinion and the trial court did not abuse its 
discretion by refusing to certify a class whose members are 
unknown at this time. 


Am Jur 2d, Parties §§ 50 et seq. 


On discretionary review pursuant to N.C.G.S. § 7A-31(b) prior to 
a determination by the Court of Appeals of a judgment entered in 
plaintiffs’ favor by Cashwell, J., on 21 July 1995, in these three cases 
consolidated for trial in Superior Court, Wake County. Heard in the 
Supreme Court 12 September 1996. 


This case involves three actions challenging the way disability 
benefits are calculated under the Teachers’ and State Employees’ 
Retirement System of North Carolina and the North Carolina Local 
Governmental Employees’ Retirement System. Dorothy Faulkenbury 
and Bonnie G. Peele alleged that they had been employed as public 
schoo] teachers for more than five years on 1 July 1982 and that their 
retirement and disability benefits under the Teachers’ and State 
Employees’ Retirement System were vested at that time. William H. 
Woodard alleged that he had been employed for five years by the City 
of Greensboro Police Department on 1 July 1982 and that his retire- 
ment and disability benefits under the Local Governmental 
Employees’ Retirement System had vested at that time. On 1 July 
1982, the method of calculating disability benefits was changed so 
that the three plaintiffs received less in pension payments than they 
would have received if they had retired for disability prior to that 
time. Each of the plaintiffs became disabled after 1 July 1982 and 
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received benefits which were reduced from what they would have 
received if there had been no change in the law on 1 July 1982. Ms. 
Peele also complained of a change in retirement benefits that 
occurred as aresult of a 1988 amendment to the statute. Mr. Woodard 
died after the commencement of this action. His widow was substi- 
tuted for him as a plaintiff. 


All of the plaintiffs alleged that the actions of the State in reduc- 
ing their benefits (1) deprived them of due process of law, in violation 
of the Fourteenth Amendment to the Constitution of the United 
States and 42 U.S.C. § 1983; (2) deprived them of the equal protection 
of the law, in violation of the Fourteenth Amendment to the 
Constitution of the United States and 42 U.S.C. § 1983; (3) impaired 
the obligations of a contract, in violation of Article I, Section 10 of the 
Constitution of the United States; and (4) deprived them of the fruits 
of their own labor, due process of law, and the equal protection of the 
law, in violation of Article I, Sections 1 and 19 of the North Carolina 
Constitution. The plaintiffs also alleged that the defendants have 
breached a fiduciary duty owed to plaintiffs and that the plaintiffs are 
entitled to have a constructive trust imposed on all funds to which 
they are entitled. 


On 28 June 1991, the Faulkenbury and Woodard claims were cer- 
tified as class actions. On 2 December 1993, the Peele claim was 
certified as a class action. 


The defendants’ motions to dismiss all the claims of Faulkenbury 
and Woodard were denied by the superior court. The Court of 
Appeals reversed in part and ordered that all claims except the claim 
for the unconstitutional impairment of a contract be dismissed; there 
was a dissent in both cases, and this Court affirmed. Woodard v. N.C. 
Local Governmental Employees’ Retirement Sys., 108 N.C. App. 378, 
424 S.E.2d 431, aff'd, 3835 N.C. 161, 485 S.E.2d 770 (1993); 
Faulkenbury v. Teachers’ & State Employees’ Retirement Sys., 108 
N.C. App. 357, 424 S.E.2d 420, aff'd, 335 N.C. 158, 436 S.E.2d 821 
(1993). 


The Faulkenbury and Woodard cases were returned to the su- 
perior court and joined with the Peele case for trial. The only issue at 
the trial was whether the change in the calculation of the plaintiffs’ 
disability benefits impaired the obligations of a contract in violation 
of Article I, Section 10 of the Constitution of the United States. The 
superior court held that the Contract Clause had been violated. 
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Womble Carlyle Sandridge & Rice, by G. Eugene Boyce; Susan 
McFarlane; and Marvin Schiller for plaintiff-appellants and 
-appellees. 


Michael F: Easley, Attorney General, by Edwin M. Speas, Jr, 
Senior Deputy Attorney General, and Norma S. Harrell, and 
Tiare Bowe Smiley, Special Deputy Attorneys General, for 
defendant-appellants and -appellees. 


WEBB, Justice. 


[1] The principal question raised by this appeal is whether a change 
in the law, which reduced plaintiffs’ disability retirement payments, 
violates Article I, Section 10 of the Constitution of the United States, 
which provides in part: “No state shall... pass any... law impairing 
the obligations of contracts.” U.S. Const. art. I, § 10. In order to 
resolve this question, we must first determine whether there was a 
contract. If there was a contract, we must determine whether the con- 
tract was impaired. Finally, we must determine whether the impair- 
ment was reasonable and necessary to serve an important public pur- 
pose. United States Trust Co. v. New Jersey, 431 U.S. 1, 52 L. Ed. 2d 
92 (1977). 


The Court of Appeals held and we affirmed in Simpson v. N.C. 
Local Gov’t Employees’ Retirement Sys., 88 N.C. App. 218, 363 S8.E.2d 
90 (1987), aff'd per curiam, 323 N.C. 362, 372 S.E.2d 559 (1988), a 
case almost on all fours with this case, that the relation between the 
employees and the governmental units was contractual. Simpson 
governs this case. At the time the plaintiffs’ rights to pensions 
became vested, the law provided that they would have disability 
retirement benefits calculated in a certain way. These were rights that 
they had earned and that may not be taken from them by legislative 
action. 


The defendants argue Simpson is wrong and should be overruled. 
They say this is so because the statutes upon which the plaintiffs rely 
are not promises, but only state a policy which the General Assembly 
may change. We believe that a better analysis is that at the time the 
plaintiffs started working for the state or local government, the 
statutes provided what the plaintiffs’ compensation in the way of 
retirement benefits would be. The plaintiffs accepted these offers 
when they took the jobs. This created a contract. 
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The defendants next contend that the General Assembly reserved 
the right to amend the retirement plans for state and local govern- 
ment employees by N.C.G.S. $§ 128-38 and 135-18.4, which provide: 


The General Assembly reserves the right at any time and from 
time to time, and if deemed necessary or appropriate by said 
General Assembly in order to coordinate with any changes in the 
benefit and other provisions of the Social Security Act made after 
January 1, 1955, to modify or amend in whole or in part any or all 
of the provisions of the... Retirement System. 


N.C.G.S. § 128-38 (1995) (local government employees); N.C.G.S. 
§ 135-18.4 (1995) (state government employees). 


The two sections only allow amendments to coordinate the 
retirement system with the Social Security Act. They have no appli- 
cation to this case. 


The defendants, citing cases from other states and legal articles, 
say the General Assembly did not originally reserve the right to 
change the retirement benefits because at the time the plans were 
created, the General Assembly considered retirement benefits to be 
gratuities. We believe this argument is refuted by the first case in this 
state, Bridges v. City of Charlotte, 221 N.C. 472, 20 S.E.2d 825 (1942), 
in which the constitutionality of the Teachers’ and State Employees’ 
Retirement Act was challenged. We held that pensions for teachers 
and state employees were delayed salaries. If they were gratuities, we 
said, they would run afoul of proscription of special emoluments as 
provided in our state Constitution. 


The defendants argue that there is nothing in the statutes that 
shows the General Assembly intended to offer the benefits as a part 
of a contract, and without such an intent, there can be no contract. 
We believe that when the General Assembly enacted laws which pro- 
vided for certain benefits to those persons who were to be employed 
by the state and local governments and who fulfilled certain condi- 
tions, this could reasonably be considered by those persons as offers 
by the state or local government to guarantee the benefits if those 
persons fulfilled the conditions. When they did so, the contract was 
formed. For a discussion on the objective and subjective theories in 
determining the intent to form a contract, see E. Allan Farnsworth, 
Contracts § 3.6, at 113 (1st ed. 1982). 


The defendants contend that the plaintiffs do not have vested 
rights to disability compensation at the pre-1 July 1982 level because 
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they were not disabled on that date. They say that the plaintiffs’ rights 
to disability retirement benefits did not vest until the plaintiffs were 
disabled, at which time the benefits had been reduced. We believe a 
better analysis is that, pursuant to the plaintiffs’ contracts, they were 
promised that if they worked for five years, they would receive cer- 
tain benefits if they became disabled. The plaintiffs fulfilled this con- 
dition. At that time, the plaintiffs’ rights to benefits in case they were 
disabled became vested. The defendants could not then reduce the 
benefits. 


The defendants argue that Griffin v. Board of Comm’rs, 84 N.C. 
App. 443, 352 S.E.2d 882 (1987), is inconsistent with Stimpson and the 
Court of Appeals’ opinion in this case. We agree. So far as Griffin is 
inconsistent with this case, it is overruled. 


The defendants next argue that S:mpson has never been consid- 
ered in equitable distribution cases when determining whether pen- 
sions are vested, and pensions are thus marital property. Equitable 
distribution has no application to this case. 


The defendants contend that the power to determine the amount 
of pension payments is a part of the essential attributes of sovereign 
power necessary to safeguard the vital interests of the people. These 
are powers of a state which cannot be “bargained away,” say the 
defendants. A state can normally enter into a financial obligation. 
United States Trust Co., 431 U.S. at 21, 52 L. Ed. 2d at 109. The 
promise to pay pensions does not bargain away a power of the state 
or local government necessary to protect the vital interests of the 
people. 


The defendants next argue that assuming there were contractual 
relationships in regard to the pension rights of the plaintiffs, there 
has not been a showing that the plaintiffs’ contractual rights have 
been impaired. The defendants say this is so because the plaintiffs 
have received what they reasonably expected from the contracts. 
Energy Reserves Group, Inc. v. Kansas Power & Light Co., 459 U.S. 
400, 74 L. Ed. 2d 569 (1983). The defendants say the evidence showed 
that the plaintiffs did not read the handbooks provided them, which 
explained their pension rights, and made no inquiries about these 
rights until they retired. For this reason, say the defendants, the plain- 
tiffs had no particular expectations in regard to disability payments 
except that they would receive what the pension plan provided for 
them. The plaintiffs expected to receive what they were promised at 
the time of vesting. They may not have known the exact amount, but 
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this was their expectation. The contract was substantially impaired 
when the promised amount was taken from them. 


The defendants next argue that the retirement benefits were not 
the central undertakings of the contracts. They say that the service- 
retirement benefits were what was bargained for by the plaintiffs, and 
because the plaintiffs are receiving the equivalent of service-retire- 
ment benefits, their rights under the contracts have not been 
impaired. We disagree. Whatever may have been the central under- 
taking of the contracts, the retirement benefits were an integral part. 
The plaintiffs are entitled to have this part enforced. 


[2] The defendants next argue that there was no proof that any mem- 
bers of the classes represented by the plaintiffs suffered any impair- 
ment of their contracts. We can assume they did so when they 
received the same treatment as the named plaintiffs. 


The defendants next contend that plaintiffs Faulkenbury and 
Woodard argue that their contract rights arose at the time their rights 
to pensions were vested. The plaintiffs were vested before 1 July 
1982, and, say the defendants, their rights must be determined as of 
those dates. If this is so, the plaintiffs’ rights have not been impaired 
because they would have received less on the dates of vesting than 
they would have received on 1 July 1982. Whenever the plaintiffs’ 
pension rights vested, they were entitled to have their rights caicu- 
lated on 1 July 1982. The state and local governments on that date 
offered certain things to the plaintiffs, which the plaintiffs accepted 
by continuing in their employment. 


The defendants next contend that when social security payments, 
cost of living increases, no retirement deductions, and no social secu- 
rity deductions are considered, the plaintiffs are receiving more than 
any reasonable expectation they had for disability benefits. We dis- 
agree. The plaintiffs are entitled to what they bargained for when they 
accepted employment with the state and local governments. They 
should not be required to accept a reduction in benefits for other ben- 
efits they have received. Nor does it matter that some members of the 
classes will receive as much or more under the revised plans. They 
are entitled to receive that for which they bargained. 


[3] The defendants next argue that the changes in disability retire- 
ment benefits were reasonable and necessary to accomplish an 
important public purpose. They say that a proper consideration in 
designing a pension plan is that a disability retirement feature of the 
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plan should not encourage people to take early retirement. The retire- 
ment plans under consideration here, say the defendants, have devel- 
oped to the point that some members of the plan can receive more by 
taking disability retirement than by continuing to work. The defend- 
ants argue that the correct operation of the plan is an important pub- 
lic purpose, which justifies the impairment of the contract. We do not 
believe that because the pension plan has developed in some ways 
that were not anticipated when the contract was made, the state or 
local government is justified in abrogating it. This is not the impor- 
tant public purpose envisioned which justifies the impairment of a 
contract. 


The defendants make an extensive argument in regard to what 
they say is the superiority of the new plan over the old. We do not 
pass on the merits of the two plans. We simply hold that the state and 
local governments cannot impair their contracts with the plaintiffs. 


The defendants assigned error to the superior court’s holdings 
that the plaintiffs had been deprived of the equal protection of the 
law as guaranteed by the Fourteenth Amendment to the Constitution 
of the United States; that the plaintiffs’ property rights had been 
violated as guaranteed by Article I, Sections 1 and 19 of the 
North Carolina Constitution; and that the plaintiffs’ rights under 
Article I, Section 5 of the North Carolina Constitution had been vio- 
lated. Our holding that the Contract Clause has been violated is suffi- 
cient to determine the case. We do not consider these assignments of 
error. 


[4] The defendants next argue that the superior court was in error in 
holding that the applicable statutes of limitations are found in 
N.C.G.S. § 128-27(i) and N.C.G.S. § 135-5(n). These two sections con- 
tain identical provisions, which provide: 


No action shall be commenced against the State or the 
Retirement System by any retired member or beneficiary respect- 
ing any deficiency in the payment of benefits more than three 
years after such deficient payment was made, and no action shall 
be commenced by the State or the Retirement System against any 
retired member or former member or beneficiary respecting any 
overpayment of benefits or contributions more than three years 
after such overpayment was made. 


N.C.G.S. § 128-27(1) (1995) Gocal government employees); N.C.G.S. 
§ 135-5(n) (1995) (state government employees). The defendants say 
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the deficiencies contemplated by the two sections are not what we 
have in this case. They say that a deficiency is a payment which is 
deficient because of a mathematical error or a mistake in cutting a 
check. They say that the plaintiffs are not suffering from a continuing 
wrong. If there was a wrong, say the defendants, it occurred when the 
plaintiffs retired and were paid less than they would have been paid 
under the system which had been in effect. This was not a continuing 
wrong, say the defendants, and the statute of limitations contained at 
N.C.G.S. § 1-52(5) bars all the plaintiffs who have retired because of 
disability more than three years before they began an action to chal- 
lenge the changes in disability retirement. 


We do not read this section as do the defendants. We believe that 
the reductions in payments under the new systems were deficiencies 
which have continued to the present time. N.C.G.S. § 128-27(i) and 
N.C.G.S. § 135-5(n) apply in this case, and they allow the plaintiffs to 
pursue claims for underpayments for three years before they com- 
menced actions. 


[5] The defendants next say it was error for the superior court to 
allow the plaintiffs to recover the actuarial equivalent of the under- 
payments. The court did this pursuant to N.C.G.S. § 128-32 and 
N.C.G.S. § 135-10, which have virtually identical provisions as 
follows: 


Should any change or error in the records result in any member 
or beneficiary receiving from the Retirement System more or less 
than he would have been entitled to receive had the records been 
correct, the Board of Trustees shall correct such error, and as far 
as practicable, shall adjust the payment in such a manner that the 
actuarial equivalent of the benefit to which such member or ben- 
eficiary was correctly entitled shall be paid. 


N.C.G.S. § 128-32 (1995) Cocal government employees); N.C.G.S. 
§ 135-10 (1995) (state government employees). The defendants argue 
that these sections apply only if there is a change or error in the 
records and that there is neither in this case. For this reason, say the 
defendants, the plaintiffs are not entitled to the actuarial equivalents 
of the underpayments. 


We believe these sections show it was the intent of the General 
Assembly that if there was an underpayment of a pension compensa- 
tion, it would be paid at the actuarial value. It was not error for the 
superior court to require such payment. 
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[6] The defendants next argue that it was error to require them to 
pay interest on the underpayments. They say that the state and local 
governments have sovereign immunity which prevents them from 
being liable for interest. Attorney General v. Cape Fear Navigation 
Co., 37 N.C. 444 (1843). We disagree. Insofar as the state and local 
governments have sovereign immunity, it was waived by N.C.G.S. 
§ 135-1(2), which defines actuarial equivalent as “a benefit of equal 
value when computed upon the basis of such mortality tables as shall 
be adopted by the Board of Trustees, and regular interest,” N.C.G.S. 
§ 135-1(2) (1995), and by N.C.G.S. § 128-21(2), which provides, 
“ ‘Actuarial equivalent’ shall mean a benefit of equal value when com- 
puted at regular interest upon the basis of such mortality tables as 
shall be adopted by the Board of Trustees,” N.C.G.S. § 128-21(2) 
(1995). These sections plainly say that actuarial value includes inter- 
est. The plaintiffs are entitled to the actuarial value of underpay- 
ments, which includes interest. | 


The defendants next argue that the remedy fashioned by the 
superior court is too broad. In a conclusion of law, the court held 
* that the plaintiffs are entitled to interest and the actuarial equiva- 
lent of their underpayments in accordance with N.C.G.S. § 135-10 
and N.C.G.S. § 128-32. The court also held that pursuant to N.C.G.S. 
§ 135-5(n) and N.C.G.S. § 128-27(i), the plaintiffs “are entitled to 
receive past underpayments, the actuarial equivalent thereof and 
interest.” 


The defendants say that allowing recompense under all these sec- 
tions gives the plaintiffs double recovery. They say that the payment 
of underpayments at their actuarial equivalent will fully compensate 
the plaintiffs and that the plaintiffs should not be paid interest. We 
disagree. 


In allowing interest, the court was following the definition of 
actuarial equivalent prescribed by N.C.G.S. § 128-21(2) and N.C.G.S. 
§ 135-1(2). There is no double recovery. 


[7] The defendants next argue that it was error for the court to order 
that the defendants pay into a common fund all past deficiencies in 
payments of monthly benefits which occurred within three years of 
the dates the class actions were filed. The common-fund doctrine is 
based on an exception to the general rule that attorneys’ fees may not 
be awarded to the prevailing party without statutory authority. The 
doctrine allows a court in its equitable jurisdiction to order attorneys’ 
fees “to a litigant who at his own expense has maintained a success- 
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ful suit for the preservation, protection, or increase of a common 
fund or of common property, or who has created at his own expense 
or brought into court a fund which others may share with him.” 
Horner v. Chamber of Commerce, 236 N.C. 96, 97-98, 72 S.E.2d 21, 22 
(1952); see also Raleigh-Durham Airport Auth. v. Howard, 88 N.C. 
App. 207, 363 S.E.2d 184 (1987), disc. rev. denied, 322 N.C. 113, 367 
S.E.2d 916 (1988). 


The defendants contend this is not a case in which the common- 
fund doctrine should be applied. They say that the plaintiffs’ claims 
consist of individual benefit payments and are not for group damages 
in which there can be a lump-sum award. We believe the defendants 
have misapprehended the common-fund doctrine. Although the 
words “common fund” are used, the purpose of the doctrine is to 
allow the court to award attorneys’ fees to a litigant who has gained 
an advantage for other persons similarly situated. The plaintiffs have 
done so in this case, and the court properly ordered the defendants to 
pay into the common-fund. 


[8] The defendants next argue that it was error for the court to grant 
the plaintiffs’ motion for class certification and to deny the defend- 
ants’ motion for decertification after the trial. N.C.G.S. § 1A-1, Rule 
23(a) provides for class actions. In Crow v. Citicorp Acceptance Co., 
319 N.C. 274, 354 S.E.2d 459 (1987), we held “that a ‘class’ exists 
under Rule 23 when the named and unnamed members each have an 
interest in either the same issue of law or of fact, and that issue pre- 
dominates over issues affecting only individual class members.” /d. at 
280, 354 S.E.2d at 464. Other prerequisites for bringing a class action 
are that (1) the named representatives must establish that they will 
fairly and adequately represent the interests of all members of the 
class; (2) there must be no conflict of interest between the named 
representatives and members of the class; (3) the named representa- 
tives must have a genuine personal interest, not a mere technical 
interest, in the outcome of the case; (4) class representatives within 
this jurisdiction will adequately represent members outside the state; 
(5) class members are so numerous that it is impractical to bring 
them all before the court; and (6) adequate notice must be given to all 
members of the class. If the prerequisites for a class action are estab- 
lished, it is within the discretion of the trial court as to whether 
the matter may proceed as a class action. /d. at 282-84, 354 S.E.2d at 
465-66. 


The court found facts in each case which justified the establish- 
ment of a class action. It ordered that a class be established in each 
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case. The court designated as members of the class all persons who 
were receiving disability benefits in a lesser amount than they would 
have received had the law not been changed; persons who retired on 
service retirement who could have retired on disability retirement at 
higher rates if the law had not been changed; living beneficiaries of 
deceased disability retirees who if living would receive less in retire- 
ment payments than they would have received if the law had not been 
changed; all living heirs, beneficiaries, or personal representatives of 
any estate of one who was receiving less as a disability retiree than 
he would have received if the law had not been changed and who had 
not selected a designated survivor beneficiary; and all living heirs, 
beneficiaries, or personal representatives of the estate of a deceased 
survivor beneficiary who was receiving benefits pursuant to the elec- 
tion of an option by a deceased disability retiree. 


Each of the parties had a claim based on what he or she contends 
is underpayment of retirement benefits. This claim predominates 
over issues affecting only individual class members in this case. This 
establishes a class. 


The defendants contend the prerequisites to bringing a class 
action do not exist in this case. They say there are serious questions 
concerning the standing and adequacy of the named plaintiffs to rep- 
resent the class. They say Faulkenbury and Woodard’s claims are 
barred by the statute of limitations, which means they cannot repre- 
sent their classes. We have held their claims are not barred by the 
statute of limitations. 


The defendants argue that the members of the classes who are 
not receiving disability retirement, such as the heirs of deceased 
retirees, have different interests from the named plaintiffs. The inter- 
est of the plaintiffs named and unnamed is to recover what they can 
for what they contend is underpayment of retirement benefits. This is 
an issue which defines the class. 


Finally, the defendants argue that the members of the potential 
class will receive recoveries in different amounts. For this reason, say 
the defendants, the class members’ claims must be examined to 
determine what offsetting advantages cancel out disadvantages, what 
difference in benefits might exist, and whether the change in benefits 
changes the central understanding of the parties. All these are collat- 
eral issues in this case. The predominate issue is how much the par- 
ties’ retirement benefits were reduced by an unconstitutional change 
in the law. This issue defines the class. 
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[9] The plaintiffs appeal from the court’s refusal to extend the class 
certifications to members of the two retirement systems who become 
disabled in the future. They say that unless they are included, they 
will receive less when they retire on disability than will the members 
of the classes certified in this case. 


The trial court has broad discretion in determining whether a 
case should proceed as a class action. /d. at 284, 354 8.E.2d at 466. We 
have no reason to believe the defendants will not follow the law as we 
have delineated it in this opinion in pension payments to future dis- 
ability retirees. We cannot hold that the court abused its discretion in 
refusing to certify a class whose members are unknown at this time. 


The judgment of the superior court is affirmed, and the case 
is remanded to the Superior Court, Wake County, for further 
proceedings. 


AFFIRMED. 


ACT-UP TRIANGLE (AIDS CoaLiTION TO UNLEASH POWER TRIANGLE), STEVEN HARRIS, 
AND JOHN DOE v. COMMISSION FOR HEALTH SERVICES OF THE STATE OF NORTH 
CAROLINA, DR. JESSE MEREDITH, IN HIS OFFICIAL CAPACITY AS CHAIRMAN OF THE 
COMMISSION FOR HEALTH SERVICES OF THE STATE OF NORTH CAROLINA, DR. RONALD H. 
LEVINE, IN HIS OFFICIAL CAPACITY AS STATE HEALTH DIRECTOR AND ASSISTANT 
SECRETARY OF HEALTH OF THE STATE OF NORTH CAROLINA, MR. JONATHAN HOWES, 
IN HIS OFFICIAL CAPACITY AS SECRETARY OF THE DEPARTMENT OF ENVIRONMENT, HEALTH, 
AND NATURAL RESOURCES OF THE STATE OF NORTH CAROLINA, AND MS. DEBBY CRAIN, 
AS DIRECTOR OF THE DIVISION OF PUBLIC AFFAIRS, DEPARTMENT OF ENVIRONMENT, 
HEALTH AND NATURAL RESOURCES OF THE STATE OF NORTH CAROLINA 


No. 328PA96 
(Filed 11 April 1997) 


1. Administrative Law and Procedure § 54 (NCI4th); Health 
§ 50 (NCI4th)— anonymous HIV testing—denial of rule- 
making petition—superior court jurisdiction to review 


The superior court had jurisdiction under N.C.G.S. 
§ 150B-20(d) to review the denial of a rule-making petition to 
extend anonymous HIV testing. The denial of a rule-making peti- 
tion is a final decision subject to judicial review. Here, the 
Commission denied plaintiff's rule-making petition; the fact that 
the Commission voted to enact a temporary rule extending 
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anonymous testing for two additional years does not change the 
nature of its decision. N.C. Chiropractic Assoc. v. N.C. State Bd. 
of Educ., 122 N.C. App. 122, involved the granting rather than the 
denial of a petition and is not applicable. 


Am Jur 2d, Administrative Law §§ 488, 491; Health § 21. 


What constitutes agency “action,” “order,” “decision,” 
“final order,” “final decision,” or the like, within meaning 
of federal statutes authorizing judicial review of adminis- 
trative action—Supreme Court cases. 47 L. Ed. 2d 843. 


. Administrative Law and Procedure § 69 (NCI4th); Health 


§ 50 (NCI4th)— anonymous HIV testing—whole record 
review of commission 


The superior court did not err by affirming the decision of the 
Commission for Health Services to deny a rule-making petition to 
extend anonymous HIV testing. The record is replete with 
exhibits and affidavits on both sides of the issue of anonymous 
HIV testing and the whole record test does not allow the review- 
ing court to replace the agency’s judgment as between two rea- 
sonably conflicting views. 


Am Jur 2d, Administrative Law §§ 537-544; Health § 21. 


Administrative Law and Procedure § 30 (NCI4th); Health 
§ 50 (NCI4th)— anonymous HIV testing—denial of rule- 
making petition—not a contested case 


The decision of the Commission of Health Services to deny a 
rule-making petition to extend anonymous HIV testing was not 
the result of unlawful procedure where the decision had been 
remanded from superior court for additional evidence and plain- 
tiffs contend that they were not given the opportunity to cross- 
examine witnesses to which they were entitled in a contested 
case governed by N.C.G.S. § 150B-40, so that procedural due 
process was violated. The definition of contested case specifi- 
cally excludes administrative rule-making, N.C.G.S. § 150B-2(2), 
and the Commission of Health Services is not an agency to which 
the provisions of N.C.G.S. § 150B-40 apply. Moreover, the remand 
hearing was conducted in the same manner as other meetings of 
the Commission. There is nothing in the record to show that the 
hearing was conducted improperly. 


Am Jur 2d, Administrative Law §§ 261, 345, 359, 375. 
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4. Administrative Law and Procedure § 54 (NCI4th)— anony- 
mous HIV testing—rule-making petition—whether ad- 
ministrative rule violates Constitution—jurisdiction in 
superior court 


The superior court is the proper forum for determining 
whether an administrative rule violates the Constitution and the 
jurisdiction of the superior court under N.C.G.S. § 7A-245 was 
properly invoked where plaintiffs’ complaint and petition for 
judicial review alleges that the administrative rule at issue vio- 
lates the state and federal Constitutions and prays for injunctive 
relief. 


Am Jur 2d, Administrative Law §§ 227, 228, 552. 


5. Constitutional Law § 84 (NCI4th)— anonymous HIV test- 
ing—constitutional privacy rights 


The elimination of anonymous HIV testing in favor of confi- 
dential testing did not violate plaintiffs’ constitutional privacy 
rights. The records to be maintained are to be strictly confiden- 
tial pursuant to statutory mandate, access is strictly regulated, 
and violation of the statutory confidentiality provisions can result 
in civil and criminal penalties. The statutory security provisions 
are adequate to protect against potential unlawful disclosure 
which might otherwise render the confidential HIV testing 
program constitutionally infirm. N.C.G.S. § 130A-143; N.C.G.S. 
§ 1380A-18, -25. 


Am Jur 2d, Administrative Law §§ 601-604. 


Appeal as of right pursuant to N.C.G.S. § 7A-30(1), and on discre- 
tionary review pursuant to N.C.G.S. § 7A-31 of the decision of the 
Court of Appeals, 123 N.C. App. 256, 472 S.E.2d 605 (1996), dismiss- 
ing plaintiffs’ appeal from the order entered 9 June 1995 by Cashwell, 
J., in the Superior Court, Wake County, and remanding for dismissal 
of the amended complaint and petition for judicial review. Heard in 
the Supreme Court 14 February 1997. 


Glenn, Mills & Fisher, P.A., by Stewart W. Fisher, for plaintiff- 
appellants. 


Michael F. Easley, Attorney General, by Mabel Y. Bullock, 
Special Deputy Attorney General, for defendant-appellees. 
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Hunton & Williams, by Craig A. Bromby, on behalf of American 
Civil Liberties Union of North Carolina Legal Foundation, 
amicus curiae. 


FRYE, Justice. 


This case involves the adoption of a rule by the Commission for 
Health Services eliminating anonymous HIV testing by local health 
departments effective 1 September 1994. In light of the statutes pro- 
viding for judicial review of agency decisions, we hold that, upon 
plaintiffs’ petition for judicial review, the superior court did not err in 
affirming the decision of the Commission. Therefore, we must 
reverse the decision of the Court of Appeals. 


The record in this case reflects the following: On 22 April 1994, 
plaintiffs ACT-UP Triangle (AIDS Coalition to Unleash Power 
Triangle), Steven Harris, and John Doe filed a “Petition for 
Amendment of Administrative Rule 15A NCAC 19A .0102(a)(38)” with 
the Commission for Health Services (Commission). The Commission 
had promulgated a rule, 15A NCAC 19A .0102(a)(3) (February 1992), 
that would have discontinued anonymous HIV testing by local health 
departments effective 1 September 1994. Plaintiffs’ proposed amend- 
ment would have extended anonymous HIV testing indefinitely by 
repealing the provision of 154A NCAC 19A .0102(a)(38) that provided 
for the termination of anonymous HIV testing effective 1 September 
1994. The Commission met on 27 April 1994 and rejected plaintiffs’ 
petition. By a letter dated 9 May 1994, plaintiffs were notified that the 
Commission “denied by unanimous vote” their petition for amend- 
ment on 27 April 1994. 


On 9 June 1994, plaintiffs filed a complaint and petition for judi- 
cial review in Superior Court, Wake County. Plaintiffs asked the court 
to issue a temporary restraining order, preliminary injunction, and 
permanent injunction compelling the Commission to continue its pro- 
gram of anonymous HIV testing. Plaintiffs also asked the court to 
reverse the final agency decision of the Commission and to order the 
repeal of Rule 15A NCAC 19A .0102(a)(3). In addition, plaintiffs asked 
the court to order the Department of Environment, Health, and 
Natural Resources to provide various requested public records. On 8 
August 1994, plaintiffs filed a motion seeking to introduce new evi- 
dence, including additional statistics and analysis conducted by the 
Centers for Disease Control and Prevention. 


On 31 August 1994, Judge Gordon F. Battle heard plaintiffs’ 
motion to allow the presentation of new evidence and the complaint 
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and petition for judicial review seeking a preliminary injunction. 
Judge Battle stayed the final agency decision, enjoined defendants 
from eliminating anonymous testing, and ordered defendants to 
maintain the current program of anonymous testing until final judi- 
cial review was completed by the court. Judge Battle then remanded 
the case to the Commission for hearing of plaintiffs’ additional evi- 
dence and ordered the Commission to reconsider its decision in light 
of this evidence. 


On 4 November 1994, after hearing additional evidence from 
plaintiffs and defendants, the Commission voted to “reaffirm [its] 
decision to deny” plaintiffs’ petition for amendment of 15A NCAC 19A 
.0102(a)(8). The Commission then voted to enact a temporary rule 
extending anonymous testing for two additional years. The tempo- 
rary rule was to expire on 15 June 1995 without the passage of a per- 
manent rule. On 12 December 1994, Judge Battle granted plaintiffs’ 
motion, as prevailing parties, for attorney’s fees and other costs. 


On 9 February 1995, the Commission voted against the adoption 
of the temporary rule as a permanent rule, thus effectively eliminat- 
ing anonymous HIV testing in accordance with the original Rule 15A 
NCAC 19A .0102(a)(3). Thereafter, on 9 March 1995, plaintiffs filed a 
motion to amend their complaint and petition for judicial review in 
order to allege facts which occurred since the original filing and since 
the entry of the orders of Judge Battle. Judge Narley L. Cashwell 
allowed this amendment on 17 May 1995. 


On 9 June 1995, Judge Cashwell entered an order denying plain- 
tiffs’ petition to delete the provision of 15A NCAC 19A .0102(a)(3) 
which provided that anonymous HIV testing would be discontinued 
effective 1 September 1994, and affirmed the decision of the 
Commission to eliminate anonymous HIV testing. That same day, 
plaintiffs filed a notice of appeal and made a motion for stay of the 
order and continuance of the injunction. Judge Cashwell granted 
the motion, enjoining the elimination of anonymous HIV testing. 


The Court of Appeals, in a per curiam opinion, held that 


no judicial review is available when an agency exercises its 
rulemaking power. In the instant case, we do not have the au- 
thority to exercise the power of judicial review. Because neither 
the superior court nor this Court has jurisdiction for the purpose 
of judicial review of the final agency decision, the appeal is dis- 
missed and the case is remanded to the superior court for 
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dismissal of the amended complaint and petition for judicial 
review. 


ACT-UP Triangle v. Commission for Health Services, 123 N.C. App. 
256, 260, 472 S.E.2d 605, 608 (1996). 


On 31 July 1996, this Court allowed plaintiffs’ motion for a tem- 
porary stay. On 5 September 1996, this Court allowed plaintiffs’ peti- 
tion for writ of supersedeas; denied the Attorney General’s motion to 
dismiss the notice of appeal of a constitutional question filed by 
plaintiffs, thereby retaining the notice of appeal; and allowed plain- 
tiffs’ petition for discretionary review. 


[1] The first issue on this appeal is whether the North Carolina 
courts have jurisdiction under the Administrative Procedure Act 
(APA) to review the denial of a rule-making petition. The Court of 
Appeals in the case sub judice held that “there is no judicial review 
of the exercise of an agency’s rulemaking power.” Jd. at 258, 472 
S.E.2d at 607. After reviewing the proceedings involved in this case, 
we conclude that the superior court had the authority to review the 
Commission's final decision. 


The procedure for petitioning an administrative agency to adopt 
a rule is set forth in N.C.G.S. § 150B-20(a). Upon receiving such a 
petition, the agency must grant or deny the petition within the time 
limits set forth in N.C.G.S. § 150B-20(b). After granting or denying 
the petition, the agency must take the action set forth in N.C.GS. 
§ 150B-20(c) relating to notice and publication of the proposed rule. 
If the agency denies the petition, judicial review of that decision is 
available: “Denial of a rule-making petition is a final agency decision 
and is subject to judicial review under Article 4 of this Chapter.” 
N.C.G.S. § 150B-20(d) (1995). Thus, in the instant case, the issue is 
whether the Commission denied plaintiffs’ rule-making petition such 
that judicial review was available pursuant to N.C.G.S. § 150B-20(d). 


Contrary to the conclusion of the Court of Appeals, we conclude 
that the Commission denied the plaintiffs’ rule-making petition, and 
therefore, judicial review of the decision to deny the petition was 
available pursuant to N.C.G.S. § 150B-20(d). On 27 April 1994, the 
Commission denied plaintiffs’ rule-making petition, and in a letter 
mailed to plaintiffs on 9 May 1994, the Commission stated that 
“the rulemaking petition was denied by unanimous vote of the 
Commission.” (Emphasis added.) On 9 June 1994, plaintiffs filed a 
complaint and petition for judicial review in Superior Court, 


IN THE SUPREME COURT 705 


ACT-UP TRIANGLE v. COMMISSION FOR HEALTH SERVICES 
[345 N.C. 699 (1997)] 


Wake County. Pursuant to N.C.G.S. § 150B-51(b), Judge Battle 
remanded the case to the Commission for the hearing of additional 
evidence. 


The Commission denied the rule-making petition a second time 
on 4 November 1994, after the case was remanded for the hearing of 
additional evidence. The Commission voted six to five to “reaffirm 
[its] decision to deny the rule making petition submitted by ACT-UP 
Triangle in April, 1994.” 


It was upon the Commission’s denial of their rule-making peti- 
tion that plaintiffs sought judicial review. The fact that the 
Commission voted to enact a temporary rule extending anonymous 
testing for two additional years does not change the nature of its deci- 
sion with respect to plaintiffs’ rule-making petition. The Commission 
did exercise its rule-making power in adopting the temporary rule, 
but it was because the Commission declined to exercise its rule-mak- 
ing power with respect to plaintiffs’ rule-making petition that judicial 
review was available to plaintiffs. 


The Court of Appeals relied on N.C. Chiropractic Assoc. v. N.C. 
State Bd. of Educ., 122 N.C. App. 122, 468 S.E.2d 539, disc. rev. 
denied, 343 N.C. 513, 472 8.E.2d 16 (1996), to support its conclusion 
that judicial review was not available in the instant case. We find that 
case inapposite. 


In that case, the North Carolina Chiropractic Association (NCCA) 
petitioned the North Carolina State Board of Education (Board) to 
amend a rule to allow doctors of chiropractic to perform required 
annual physical examinations of prospective interscholastic athletes. 
The Board granted the petition and initiated public rule-making pro- 
cedures. After a public hearing and after receiving comments on the 
proposed amendment, the Board declined to adopt the amendment. 


The NCCA petitioned for judicial review of the Board’s decision. 
On appeal, the Court of Appeals held that if “the agency grants a rule- 
making petition, subsequent procedures for considering and adopting 
the rule are governed by either G.S. § 150B-21.1 for temporary rules, 
or § 150B-21.2 for permanent rules.” /d. at 124, 468 S.E.2d at 540-41 
(emphasis added). Since neither of those sections provided for judi- 
cial review where the agency followed the required procedures but 
did not adopt or amend the rule, the Court of Appeals affirmed the 
decision of the trial court which dismissed the petition for Judicial 
review for lack of jurisdiction. Jd. at 124, 468 $.E.2d at 541. 
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In contrast, the Commission for Health Services, in the instant 
case, did not grant plaintiffs’ rule-making petition. The Commission 
denied it. Since the Commission denied plaintiffs’ rule-making peti- 
tion, the holding of N.C. Chiropractic Assoc. does not apply. We 
conclude that the superior court had jurisdiction pursuant to N.C.G.S. 
§ 150B-20(d) for judicial review of the Commission’s denial of the 
plaintiffs’ rule-making petition, and accordingly, we reverse the Court 
of Appeals’ decision on this issue. 


[2] Having determined that jurisdiction existed for the superior 
court’s judicial review, the second issue is whether there is a lack of 
substantial evidence in the record to support the Commission's denial 
of the rule-making petition and whether the denial was arbitrary and 
capricious. After reviewing the whole record, we conclude that there 
is substantial evidence to support the Commission’s denial of plain- 
tiffs’ rule-making petition and that the denial was not arbitrary and 
capricious. 


The proper standard for the superior court’s judicial review 
“depends upon the particular issues presented on appeal.” Amanini 
v. N.C. Dep't of Human Resources, 114.N.C. App. 668, 674, 443 S.E.2d 
114, 118 (1994). When the petitioner “questions (1) whether the 
agency's decision was supported by the evidence or (2) whether the 
decision was arbitrary or capricious, then the reviewing court must 
apply the ‘whole record’ test.” In re Appeal by McCrary, 112 N.C. 
App. 161, 165, 4385 S.E.2d 359, 363 (1993). See also Associated 
Mechanical Contractors v. Payne, 342 N.C. 825, 467 S.E.2d 398 (1996) 
(concluding that the proper standard of review of agency decisions to 
determine the sufficiency of the evidence is the “whole record” test). 
“The ‘whole record’ test requires the reviewing court to examine all 
competent evidence (the ‘whole record’) in order to determine 
whether the agency decision is supported by ‘substantial evidence.’ ” 
Amanini, 114 N.C. App. at 674, 448 S.E.2d at 118. 


As to appellate review of a superior court order regarding an 
agency decision, “the appellate court examines the trial court’s order 
for error of law. The process has been described as a twofold task: (1) 
determining whether the trial court exercised the appropriate scope 
of review and, if appropriate, (2) deciding whether the court did so 
properly.” Jd. at 675, 443 S.E.2d at 118-19. “As distinguished from the 
‘any competent evidence’ test and a de novo review, the ‘whole 
record’ test ‘gives a reviewing court the capability to determine 
whether an administrative decision has a rational basis in the evi- 
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dence.’ ” Bennett v. Hertford County Bd. of Educ., 69 N.C. App. 615, 
618, 317 S.E.2d 912, 915 (quoting Overton v. Goldsboro City Bad. of 
Educ., 304 N.C. 312, 322, 283 $.E.2d 495, 501 (1981)), cert. denied, 312 
N.C. 81, 321 S.E.2d 893 (1984). 


In the instant case, the record indicates that the superior court 
employed the correct standard of review since the order affirming 
the decision of the Commission stated that the final agency decision 
of the Commission “was supported upon the whole record.” We 
must now determine whether the scope of this review was exercised 


properly. 


We note first that the record in the instant case is replete with 
exhibits and affidavits from plaintiffs and defendants on both sides of 
the issue of anonymous HIV testing. Nonetheless, plaintiffs contend 
that the Commission’s decision to eliminate anonymous HIV testing 
was not based on substantial evidence and a careful consideration of 
the evidence in the record, that the decision was politically moti- 
vated, and that the cutoff date for anonymous testing was arbitrary. 


“Substantial evidence is such relevant evidence as a reasonable 
mind might accept as adequate to support a conclusion.” State ex rel. 
Comm ’r of Ins. v. N.C. Fire Ins. Rating Bureau, 292 N.C. 70, 80, 231 
S.E.2d 882, 888 (1977). Moreover, in determining whether an agency 
decision is arbitrary or capricious, 


the reviewing court does not have authority to override decisions 
within agency discretion when that discretion is exercised in 
good faith and in accordance with law. 


The “arbitrary or capricious” standard is a difficult one to 
meet. Administrative agency decisions may be reversed as arbi- 
trary or capricious if they are “patently in bad faith,” or “whimsi- 
cal” in the sense that “they indicate a lack of fair and careful con- 
sideration” or “fail to indicate ‘any course of reasoning and the 
exercise of judgment’... .” Comm’r of Ins. v. Rate Bureau, 300 
N.C. at 420, 269 S.E.2d at 573 (citations omitted). 


Lewis v. N.C. Dep't of Human Resources, 92 N.C. App. 737, 740, 375 
S.E.2d 712, 714 (1989) (citation omitted). 


After reviewing the record, we conclude that it contains suffi- 
cient substantial evidence to support the Commission’s decision to 
eliminate anonymous testing in favor of confidential testing. “The 
‘whole record’ test does not allow the reviewing court to replace the 
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[agency]’s judgment as between two reasonably conflicting views, 
even though the court could justifiably have reached a different result 
had the matter been before it de novo.” Thompson v. Wake County 
Bd. of Educ., 292 N.C. 406, 410, 233 S.E.2d 538, 541 (1977). Thus, the 
superior court properly employed the whole record test in its judicial 
review of the Commission’s decision to deny plaintiffs’ rule-making 
petition. Accordingly, we conclude that the superior court did not err 
in affirming the decision of the Commission to deny plaintiffs’ rule- 
making petition. 


[3] The next issue on this appeal is whether the decision to eliminate 
anonymous HIV testing was based upon an unconstitutional proce- 
dure. While plaintiffs do not explicitly state the jurisdictional basis 
for this issue, N.C.G.S. § 150B-51(b)(3) confers jurisdiction on the 
court to affirm, reverse, or modify an agency’s decision if that deci- 
sion is made upon unlawful procedure. Plaintiffs contend that the 
remand hearing ordered by Judge Battle on 31 August 1994 was con- 
ducted by the Commission as a “contested case” and thus was gov- 
erned by N.C.G.S. § 150B-40, which provides for the opportunity to 
cross-examine witnesses. Plaintiffs further contend that they were 
not given the opportunity to cross-examine witnesses and therefore 
the Commission’s decision as a result of the remand hearing violated 
procedural due process. We disagree. 


We note first that the definition of “contested case” specifically 
excludes administrative rule-making. N.C.G.S. § 150B-2(2) (1995). 
Second, N.C.G.S. § 150B-38 lists the agencies to which Article 3A of 
the Administrative Procedure Act applies, and this list does not 
include the Commission for Health Services. Thus, the provisions of 
N.C.G.S. § 150B-40 of Article 3A do not apply to hearings conducted 
by the Commission. 


Moreover, the remand hearing was conducted in the same man- 
ner as other meetings of the Commission and was not conducted as 
a “contested case.” Twenty-seven exhibits and twelve speakers 
were presented by plaintiffs. The floor was then opened to the public; 
four individuals spoke in favor of the continuation of anonymous 
testing and four spoke against it. Finally, plaintiffs’ counsel was 
offered an opportunity to present a rebuttal, which he accepted, and 
thus he was the final speaker before the Commission discussed the 
action it would take. We find nothing in the record to show that the 
remand hearing was conducted improperly, and accordingly, we 
reject plaintiffs’ argument that the Commission's decision to reaffirm 
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its denial of plaintiffs’ rule-making petition was the result of unlawful 
procedure. 


[4] The fourth issue is whether the North Carolina courts have the 
power to review administrative rule-making decisions on constitu- 
tional grounds. Plaintiffs contend that N.C.G.S. § 7A-245 confers juris- 
diction on the superior court to determine whether 15A NCAC I9A 
.0102(a)(3), eliminating anonymous HIV testing, is unconstitutional. 
We agree. 


N.C.G.S. § 7A-245 provides in pertinent part: 


(a) The superior court division is the proper division without 
regard to the amount in controversy, for the trial of civil actions 
where the principal relief prayed for is 


(1) Injunctive relief against the enforcement of any 
statute, ordinance, or regulation; 


(2) Injunctive relief to compel enforcement of any 
statute, ordinance, or regulation; 


(3) Declaratory relief to establish or disestablish the 
validity of any statute, ordinance, or regulation; or 


(4) The enforcement or declaration of any claim of 
constitutional right. 


By this statute, “the General Assembly has specifically provided that 
civil actions are brought properly in Superior Court when the princi- 
pal relief prayed [for] is enforcement of a claim of constitutional right 
or injunctive relief against the enforcement of a statute.” White v. 
Pate, 308 N.C. 759, 763, 304 S.E.2d 199, 202 (1983). We have held that 
the superior court is the proper forum for a claim to enforce an 
administrative rule and for a declaration that certain contracts were 
void and unenforceable as against public policy and the Constitution. 
State v. Whittle Communications, 328 N.C. 456, 463, 402 S.E.2d 556, 
560 (1991). Thus, it follows that the superior court is the proper 
forum for determining whether an administrative rule violates the 
Constitution. See id. 


In the instant case, the plaintiffs’ complaint and petition for judi- 
cial review states that “the elimination of anonymous HIV testing 
infringes upon the liberty rights, privacy rights, and due process 
rights of [plaintiffs] and all other North Carolina citizens as guaran- 
teed by Article I, § 1, § 19, § 23, § 35, and § 36 of the North Carolina 
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Constitution and the Fourth Amendment, Fifth Amendment, Ninth 
Amendment, and Fourteenth Amendment of the United States 
Constitution.” Plaintiffs requested that the court “issue a temporary 
restraining order, preliminary injunction, and final injunction, com- 
pelling the Commission for Health Services to continue its program 
of anonymous HIV testing in the State of North Carolina.” Plaintiffs’ 
complaint and petition for judicial review alleges that the administra- 
tive rule at issue violates the state and federal Constitutions and 
prays for injunctive relief. Accordingly, we conclude that the juris- 
diction of the superior court under N.C.G.S. § 7A-245 was properly 
invoked. 


[5] The final issue in this appeal is whether the elimination of anony- 
mous HIV testing is an unconstitutional violation of plaintiffs’ pri- 
vacy rights. Plaintiffs contend that eliminating anonymous HIV test- 
ing violates their right to privacy in personal medical information 
under both the United States and North Carolina Constitutions. We 
disagree. 


Under the United States Constitution, plaintiffs contend that the 
Supreme Court’s decision in Whalen v. Roe, 429 U.S. 589, 51 L. Ed. 2d 
64 (1977), recognized a constitutional right to privacy in personal 
medical information. In that case, a New York statute which required 
physicians to identify patients obtaining certain prescription drugs 
having potential for abuse was challenged as violating the patients’ 
privacy rights. The Supreme Court noted that the “zone of privacy” 
cases “involved at least two different kinds of interests. One is the 
individual interest in avoiding disclosure of personal matters, and 
another is the interest in independence in making certain kinds of 
important decisions.” /d. at 598-600, 51 L. Ed. 2d at 73 (footnotes 
omitted). After evaluating the security issues regarding the patient- 
identification requirements of the statute, the Supreme Court upheld 
the statute, stating that the statute “does not, on its face, pose a suf- 
ficiently grievous threat to either interest to establish a constitutional 
violation.” Jd. at 600, 51 L. Ed. 2d at 74. 


While relying on Whalen for the proposition that the Supreme 
Court recognized a constitutional right to privacy in personal medical 
information, plaintiffs contend that the basis for the Court’s ruling in 
Whalen can be distinguished from the instant case. Despite plaintiffs’ 
contentions, we are not convinced that the instant case is distin- 
guishable from Whalen because of the measures in place to ensure 
confidentiality. N.C.G.S. § 130A-12 provides that all privileged patient 
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medical records in the possession of the Department of Health or 
local health departments are confidential and are not public records. 
Further, N.C.G.S. § 130A-143 provides that all information and 
records that identify a person who has AIDS or any other reportable 
disease or condition shall be held strictly confidential. Violation of 
these sections is punishable both civilly, N.C.G.S. § 130A-18 (1995), 
and criminally, N.C.G.S. § 130A-25 (1995). 


We find the reasoning of the Whalen Court in discussing the dis- 
closure of the patients’ identities to the New York Department of 
Health particularly persuasive: 


Even without public disclosure, it is, of course, true that pri- 
vate information must be disclosed to the authorized employees 
of the New York Department of Health. Such disclosures, how- 
ever, are not significantly different from those that were required 
under the prior law. Nor are they meaningfully distinguishable 
from a host of other unpleasant invasions of privacy that are 
associated with many facets of health care. Unquestionably, some 
individuals’ concern for their own privacy may lead them to avoid 
or to postpone needed medical attention. Nevertheless, disclo- 
sures of private medical information to doctors, to hospital per- 
sonnel, to insurance companies, and to public health agencies are 
often an essential part of modern medical practice even when the 
disclosure may reflect unfavorably on the character of the 
patient. Requiring such disclosures to representatives of the State 
having responsibility for the health of the community, does not 
automatically amount to an impermissible invasion of privacy. 


Whalen, 429 U.S. at 602, 51 L. Ed. 2d at 75 (footnote omitted). 


In the instant case, the General Assembly has determined that 
certain listed communicable diseases and conditions must be 
reported to local health directors in order to facilitate control of 
these diseases and conditions. N.C.G.S. §§ 130A-135 to -144 (1995). 
Pursuant to this legislative mandate, the Commission promulgated 
rules governing the method of reporting communicable diseases. 15A 
NCAC 19A .0102. While arguments can be and have been made that 
the previous program of exempting HIV testing from the reporting 
requirements is the better policy because of the stigma attached 
to this particular disease, we do not find that the proposed confiden- 
tial testing program violates plaintiffs’ privacy rights in their per- 
sonal medical information. As the Supreme Court stated in Whalen, 
“[s]tate legislation which has some effect on individual liberty or 
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privacy may not be held unconstitutional simply because a court 
finds it unnecessary, in whole or in part. For we have frequently rec- 
ognized that individual States have broad latitude in experimenting 
with possible solutions to problems of vital local concern.” Whalen, 
429 U.S. at 597, 51 L. Ed. 2d at 72 (footnotes omitted). 


Our conclusion does not change under the North Carolina 
Constitution. In Treants Enters., Inc. v. Onslow County, 83 N.C. App. 
345, 350 S.E.2d 365 (1986), aff'd, 320 N.C. 776, 360 S.E.2d 783 (1987), 
the Court of Appeals held that a county licensing ordinance which 
required “companionship services” to keep permanent records of 
their patrons violated both the federal and state Constitutions. The 
Court of Appeals noted that “[t]he ordinance’s records requirement 
implicates a valid individual interest in avoiding disclosure of per- 
sonal matters,” 7d. at 359, 350 S.E.2d at 374, and then distinguished 
the ordinance in that case from the statute at issue in Whalen. The 
Court of Appeals looked to the security provisions that accompanied 
the statute in Whalen, including the fact that “the statute expressly 
prohibited public disclosure of the information,” and concluded that 
“{t]he Onslow County ordinance contains no comparable security 
provisions and grants authority to any law enforcement officer to 
inspect the records.” Id. at 358, 350 S.E.2d at 374. 


The distinction drawn between the Onslow County ordinance and 
the statute at issue in Whalen is instructive in the instant case. The 
records to be maintained in connection with the elimination of 
anonymous HIV testing are to be held strictly confidential pursuant to 
statutory mandate. N.C.G.S. § 1380A-143. Violation of the statutory 
confidentiality provisions can result in civil and criminal penalties. 
N.C.G.S. §§ 130A-18, -25. Access to the records is strictly regulated. 
N.C.G.S. § 130A-143. We conclude that the statutory security provi- 
sions are adequate to protect against potential unlawful disclosure 
which might otherwise render the confidential HIV testing program 
constitutionally infirm. 


We conclude that the superior court did not err in affirming the 
Commission’s decision to deny plaintiffs’ rule-making petition. We 
further conclude that the elimination of anonymous HIV testing in 
favor of confidential testing does not violate plaintiffs’ constitutional 
privacy rights. Accordingly, we reverse the decision of the Court of 
Appeals. 


REVERSED. 
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STATE OF NORTH CAROLINA v. THOMAS FRANKLIN CROSS, JR. 


No. 118PA96 


(Filed 11 April 1997) 


1. Evidence and Witnesses § 1866 (NCI4th); Criminal Law 
§ 637 (NCI4th Rev. )— kidnaping and robbery—fingerprint 
on car—sufficiency of evidence 


The trial court did not err by denying defendant's motion for 
dismissal in a prosecution arising from a kidnaping and robbery 
in a motel parking lot, and the Court of Appeals erred by revers- 
ing that denial, where a latent fingerprint was found on the edge 
of a door of the victim’s vehicle; the fact that the print was only a 
partial print, which was cleanly cut off and did not extend over to 
the rear quarter panel, strongly suggests that the door was open 
when defendant’s finger contacted the vehicle; the evidence was 
uncontradicted that the only time the rear driver’s side door was 
opened during the victim’s stay in Raleigh was when the assailant 
opened the door and shoved the victim into the backseat; and the 
agent’s testimony that a lot of pressure and twisting was used 
when the defendant’s finger made contact with the vehicle, which 
suggests that the print was left as defendant pushed the door 
closed, is consistent with the victim’s account of the crime, and 
does not support an inference that the defendant merely touched 
the victim’s automobile while walking through the parking lot. 
Viewed in the light most favorable to the State, the evidence was 
clearly sufficient to establish that the defendant’s fingerprint on 
the victim’s vehicle could only have been impressed at the time 
the crime was committed. Furthermore, although the fingerprint 
evidence was sufficient standing alone, the Court of Appeals 
failed to recognize evidence that the assailant abandoned the vic- 
tim within blocks of where defendant was frequently seen and 
where defendant was eventually located and arrested, that a 
pathway existed near that location which led to the back of the 
apartment defendant was in when he was arrested, that defend- 
ant made efforts to change his appearance by shaving his head, 
that defendant made an effort to evade arrest, and that defendant 
repeatedly denied his name to police officers. This evidence, 
combined with the fingerprint evidence, supports a reasonable 
inference of defendant’s guilt and makes it clear that the trial 
court correctly sent the case to the Jury. 
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Am Jur 2d, Evidence §§ 95, 569, 1482. 


Fingerprints, palm prints, or bare footprints as evi- 
dence. 28 ALR2d 1115. 


2. Criminal Law § 649 (NCI4th Rev.); Constitutional Law 
§ 231 (NCI4th)— denial of motion to dismiss—reversed by 
Court of Appeals—upheld by Supreme Court—not double 
jeopardy 

The review by the Supreme Court of a Court of Appeals’ 
reversal of a trial court denial of a motion to dismiss in a prose- 
cution arising from a kidnaping and robbery did not constitute 
double jeopardy. The Court of Appeals remanded for entry of 
judgment, but, prior to such entry, the Supreme Court granted 
discretionary review and acquired jurisdiction. There has been no 
dismissal by any court upon which jeopardy can attach. 


Am Jur 2d, Criminal Law §§ 243 et seq. 


Justice FRYE concurring. 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous, unpublished decision of the Court of Appeals, 121 N.C. App. 
788, 467 S.E.2d 911 (1996), finding error and reversing an order deny- 
ing defendant's motion to dismiss entered by Hight, J., at the 7 March 
1994 Criminal Session of Superior Court, Wake County. Heard in the 
Supreme Court 11 December 1996. 


Michael F. Easley, Attorney General, by Teresa L. Harvis, 
Associate Attorney General, for the State-appellant. 


W. Hugh Thompson for defendant-appellee. 


LAKE, Justice. 


The defendant was tried and convicted of first-degree kidnap- 
ping, common-law robbery, assault with a deadly weapon inflicting 
serious injury, and nine counts of obtaining property by false pre- 
tense. Judge Hight sentenced defendant to a total of sixty years’ 
imprisonment. 


At trial, the State’s evidence tended to show that Nancy White, 
the victim, arrived at the Crabtree Sheraton Hotel in Raleigh, North 
Carolina, on Friday, 22 October 1998. White parked her automobile in 
the hotel’s left side parking lot. After retrieving her luggage from the 
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trunk, White locked her car and checked into the hotel. None of the 
doors, except the driver’s door, were opened at that time. White 
checked out of the hotel on the morning of Sunday, 24 October 1993. 
During her stay, White did not move her car, place anything in her car 
or take anything out of her car. 


As White loaded her luggage into the trunk of her car, a man 
passed between her vehicle and an adjacent vehicle. White testified 
that she “glanced up for a split second and back down again because 
he was moving fast, he was walking swiftly and just went by.” A few 
seconds later, White glanced down and noticed the shadow of a per- 
son approaching from behind. White testified that before she could 
react, the individual grabbed her arms and said, “get in the car.” When 
White refused, she was thrown face down between the parked auto- 
mobiles and beaten on her back and on the back of her head. The 
assailant obtained White’s car keys, opened both the front and rear 
doors on the driver’s side of the car, forced White into the backseat 
and got behind the wheel. The assailant then reached back with his 
right hand; grabbed White’s hair, causing her head to be pulled back 
“at a very awkward angle”; and threatened to cut White’s throat if 
she did not remain quiet. The assailant began driving. 


After some time had passed, the assailant let go of White’s hair 
and told her not to move and not to look at him. The assailant handed 
White some cards from White’s wallet and demanded that she give 
him a bank card. White surrendered her ATM card and her access 
code. The assailant made numerous stops for money. Eventually, 
White heard the car being driven over gravel. The assailant stopped 
the car, cut the motor off and left. White then drove her automobile 
until she located a police officer and reported the incident. 


A review of White’s bank records revealed nine attempted ATM 
withdrawals from White’s account on 24 October 1993. The assailant 
was able to withdraw one hundred dollars on three separate occa- 
sions. His other attempted withdrawals were unsuccessful. 


Although White was unable to see her assailant clearly because 
her glasses had fallen off at some point during the attack, she 
described him to the best of her ability and assisted the police in the 
creation of a composite sketch. Defendant was subsequently arrested 
and fingerprinted. At the time of his arrest, the defendant was found 
hiding from police in an apartment near the location where the 
assailant had abandoned White’s car. Defendant had also shaved his 
head and repeatedly denied that his name was Cross. 
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At trial, White could neither identify nor eliminate the defendant 
as the person who attacked her. White did state that the defendant fit 
the general description and appearance of the person who committed 
the crimes. 


Agent Ken Duke of the City/County Bureau of Identification tes- 
tified that he processed White’s vehicle for latent fingerprints across 
the trunk and along the vehicle doors. He also processed various 
items left inside the vehicle. Agent Duke was able to locate four 
latent prints, three on the vehicle and one on White’s driver’s license. 
One of the prints found was a partial latent print lifted off the left 
(driver’s side) rear door on the very rear edge of the door. 


Agent Joseph Ludas, a latent print examiner with the City/County 
Bureau of Identification and an expert in the field of fingerprint iden- 
tification, identified the fingerprint taken from the left rear door of 
White’s vehicle as corresponding to the right index finger of the 
defendant. Agent Ludas testified that the defendant’s finger contacted 
White’s car on the edge of the left rear door in a twisting, turning 
motion. Agent Ludas also testified that the ridge detail, due to its 
darkness and width, indicated that the defendant used a lot of pres- 
sure when he left the print on the vehicle. The remaining three prints 
were of “poor quality” and could not be identified. 


Prior to the weekend of the attack, White’s vehicle had never 
been in Raleigh. Defendant had never been a guest in her vehicle, and 
White did not know of any period of time when defendant would have 
been around her vehicle. 


At the close of the State’s evidence, defendant moved to dismiss 
the charges based on the insufficiency of the evidence. The trial court 
denied the defendant's motion, the jury returned verdicts of guilty, 
and the defendant appealed. The Court of Appeals reversed the trial 
court, holding that there was insufficient evidence to show that 
defendant’s fingerprint, which was the only evidence tending to prove 
defendant committed the crimes charged, could only have been 
impressed at the time the crimes were committed. We allowed the 
State’s petition for discretionary review. 


[1] In its only assignment of error, the State contends that the Court 
of Appeals erred in reversing the trial court’s denial of defendant’s 
motion to dismiss. 


When a defendant moves for dismissal, the trial court must deter- 
mine whether the State has presented substantial evidence of each 
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essential element of the offense charged and substantial evidence 
that the defendant is the perpetrator. State v. Olson, 330 N.C. 557, 
564, 411 S.E.2d 592, 595 (1992). If substantial evidence of each ele- 
ment is presented, the motion for dismissal is properly denied. 
“Substantial evidence is relevant evidence that a reasonable mind 
might accept as adequate to support a conclusion.” Id. 


In ruling on the motion to dismiss, the trial court must view all of 
the evidence, whether competent or incompetent, in the light most 
favorable to the State, giving the State the benefit of every reasonable 
inference and resolving any contradictions in its favor. State v. 
McCullers, 341 N.C. 19, 28-29, 460 S.E.2d 163, 168 (1995). The trial 
court need not concern itself with the weight of the evidence. In 
reviewing the sufficiency of the evidence, the question for the trial 
court is whether there is “any evidence tending to prove guilt or 
which reasonably leads to this conclusion as a fairly logical and legit- 
imate deduction.” State v. Franklin, 327 N.C. 162, 171, 393 S.E.2d 781, 
787 (1990). Once the court decides a reasonable inference of defend- 
ant’s guilt may be drawn from the evidence, “it is for the jurors to 
decide whether the facts satisfy them beyond a reasonable doubt that 
the defendant is actually guilty.” State v. Murphy, 342 N.C. 813, 819, 
467 S.E.2d 428, 432 (1996). 


Regarding the sufficiency of fingerprint evidence to withstand a 
motion to dismiss, this Court has stated: 


(T]he rule that testimony by a qualified expert that fingerprints 
found at the scene of the crime correspond with the fingerprints 
of the accused, when accompanied by substantial evidence of 
circumstances from which the jury can find that the finger- 
prints could only have been impressed at the time the crime 
was committed, is sufficient to withstand motion for nonsuit and 
carry the case to the jury. The soundness of the rule lies in the 
fact that such evidence logically tends to show that the accused 
was present and participated in the commission of the crime. 


State v. Miller, 289 N.C. 1, 4, 220 S.E.2d 572, 574 (1975) (emphasis 
added). The State argues that the Court of Appeals erroneously 
applied this standard to the facts of this case in determining that the 
evidence presented was insufficient to withstand defendant's motion 
to dismiss. We agree. 


Kent Duke, an identification agent with the City/County Bureau 
of Identification, found a latent fingerprint on the edge of the left rear 
door of the victim’s vehicle. Agent Duke testified that the latent print 
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was only one finger and was a portion of the finger, “like it had been 
cut off.” This fact prompted Agent Duke to process the rear quarter 
panel adjacent to the area where the print was found on the rear door. 
No fingerprints or partial fingerprints were found in the area adjacent 
to the left rear door. In other words, the rear portion or remainder of 
this partial print did not extend over to the rear quarter panel of the 
car. Agent Joseph Ludas, a latent print examiner with the City/County 
Bureau of Identification, testified, as an expert in the field of finger- 
print identification, that the latent fingerprint found on the left rear 
door of the victim’s vehicle matched the right index finger of the 
defendant. 


The fact that the defendant’s fingerprint was only a partial print, 
which was cleanly cut off and did not extend over to the rear quarter 
panel, strongly suggests that the door was open when the defendant’s 
finger contacted the vehicle. The evidence is uncontradicted that the 
only time the rear driver’s side door was opened during the victim’s 
stay in Raleigh was when the assailant opened the door and shoved 
the victim into the backseat. Moreover, Agent Ludas testified that a 
lot of pressure and twisting was used when the defendant’s finger 
made contact with the vehicle. This fact, when viewed in the light 
most favorable to the State, logically suggests that the print was left 
as defendant pushed the back door closed. The fingerprint evidence 
is consistent with the victim’s account of the crime and does not sup- 
port an inference that the defendant merely touched the victim’s 
automobile while walking through the Crabtree Sheraton parking lot. 
Viewed in the light most favorable to the State, the evidence was 
clearly sufficient to establish that the defendant’s fingerprint on the 
victim’s vehicle could only have been impressed at the time the crime 
was committed. 


Although the fingerprint evidence, standing alone, was sufficient 
to send this case to the jury, we note that the Court of Appeals com- 
pletely overlooked additional pieces of corroborating evidence. In its 
decision, the Court of Appeals stated that the “only evidence tending 
to prove defendant committed the offenses with which he was 
charged was the solitary fingerprint located on the left rear door of 
White’s vehicle. No other evidence connecting defendant to the scene 
of the crime was presented.” State v. Cross, No. COA94-746, slip op. 
at 6 (N.C. App. March 5, 1996). The Court of Appeals failed to recog- 
nize evidence that the assailant abandoned the victim within blocks 
of where the defendant was frequently seen and where defendant was 
eventually located and arrested, that a pathway existed near that 
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location which led to the back of the apartment defendant was in 
when he was arrested, that the defendant made efforts to change his 
appearance by shaving his head, that the defendant made an effort 
to evade arrest, and that the defendant repeatedly denied to police 
officers that his name was “Cross.” This evidence, combined with the 
fingerprint evidence, supports a reasonable inference of defendant’s 
guilt and further makes it clear that the trial court correctly sent the 
case to the jury. 


[2] Finally, the defendant contends that review of the decision of the 
Court of Appeals by this Court violates the defendant’s constitutional 
protection against double jeopardy. Defendant points out that had the 
trial court granted his motion to dismiss, the case would have termi- 
nated and would not have been appealable by the State. Defendant 
argues that no distinction should be made regarding the appealability 
of a ruling by the trial court and a ruling of the Court of Appeals that 
the evidence was insufficient. We disagree. 


This Court has held that when a motion to dismiss for insuffi- 
ciency of the evidence is granted by the trial court, and judgment is 
entered in accordance therewith, such judgment shall have the force 
and effect of a not-guilty verdict. See State v. Stinson, 263 N.C. 283, 
139 S.E.2d 558 (1965). Contrary to the defendant’s position, review by 
this Court is not precluded since a judgment was never “entered” by 
the trial court dismissing this action. The Court of Appeals reversed 
the trial court’s ruling and remanded to that court for entry of judg- 
ment. Prior to such entry of judgment, however, this Court granted 
the State’s petition for discretionary review, thereby acquiring juris- 
diction over this matter. There simply has been no dismissal, by the 
trial court or any other court, of the charges against defendant upon 
which jeopardy can attach. This assignment of error is without merit 
and is therefore overruled. 


Accordingly, we reverse the decision of the Court of Appeals and 
remand this case to that court for further remand to the Superior 
Court, Wake County, for reinstatement of its judgments against the 
defendant. 


REVERSED AND REMANDED. 


Justice FRYE concurring. 


I find it unnecessary to decide, in this case, whether, as the major- 
ity states, “the fingerprint evidence, standing alone, was sufficient to 
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send this case to the jury.” As the opinion points out, other evidence 
tending to show that defendant was the perpetrator of the crimes 
charged in this case was introduced at trial. I agree with the majority 
that the fingerprint evidence, together with the corroborating evi- 
dence, was substantial evidence sufficient to take the case to the jury 
and to sustain the verdicts in this case. Whether the fingerprint evi- 
dence, “standing alone,” was sufficient, substantial evidence to take 
the case to the jury against this defendant for first-degree kidnapping, 
common-law robbery, assault with a deadly weapon inflicting serious 
injury, and nine counts of obtaining property by false pretenses is a 
question we need not decide today. Accordingly, I concur in the result 
reached by the majority of this Court, but not the reasoning. 


STATE OF NORTH CAROLINA v. JOE WESLEY HUNT 


No. 473A95 


(Filed 11 April 1997) 


1. Criminal Law § 120 (NCI4th Rev.)— capital murder— 
State’s failure to preserve evidence—motion to dismiss 
denied—no abuse of discretion 


The trial court did not abuse its discretion in a capital first- 
degree murder prosecution (life sentence) by not granting 
defendant’s motions to dismiss or for a new trial where defendant 
contended that the State’s violation of discovery orders in failing 
to preserve evidence required the trial court to grant his motions. 
The exculpatory or impeachment value of the missing evidence is 
speculative and nothing in the record suggests that any law © 
enforcement officer willfully destroyed the missing evidence. 


Am Jur 2d, Depositions and Discovery §§ 426-428. 


Right of accused in state courts to inspection or dis- 
closure of evidence in possession of prosecution. 7 ALR3d 
8. 


Right of defendant in criminal case to inspection of 
statement of prosecution’s witness for purposes of cross- 
examination or impeachment. 7 ALR 3d 181. 
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Failure of police to preserve potentially exculpatory 
evidence as violating criminal defendant’s rights under 
state constitution. 40 ALR5th 113. 


. Constitutional Law § 252 (NCI4th)— capital murder—fail- 
ure of State to preserve evidence—no violation of due 
process and fair trial 


The State’s failure to preserve evidence seized at the home of 
a capital first-degree murder defendant (life sentence) did not 
violate his rights to due process and a fair trial under the 
Fourteenth Amendment to the United States Constitution and 
Article I, Sections 19 and 23 of the North Carolina Constitution 
where the trial court’s finding that there was no showing of bad 
faith or willful intent on the part of any law enforcement officer 
is supported by the record and defendant did not demonstrate 
that the missing evidence possessed an exculpatory value that 
was apparent before it was lost. 


Am Jur 2d, Criminal Law § 785. 


Failure of police to preserve potentially exculpatory 
evidence as violating criminal defendant’s rights under 
state constitution. 40 ALR5th 113. 


Prosecution’s failure to preserve potentially exculpa- 
tory evidence as violating criminal defendant’s due process 
rights under Federal Constitution—Supreme Court cases. 
102 L. Ed. 2d 1041. 


. Criminal Law § 834 (NCI]4th Rev.)— capital murder— 
requested instruction on credibility of police officers— 
denied 

There was no error in a capital first-degree murder prosecu- 
tion (life sentence) where the trial court refused to give defend- 
ant’s requested instruction on the credibility of law enforcement 
officers as witnesses and instead gave the pattern jury instruc- 
tion on interested witnesses. No evidence suggests that any offi- 
cer had any interest in the outcome of this case which would cast 
doubt on his truthfulness or credibility as a witness. 


Am Jur 2d, Trial §§ 1406, 1410, 1412. 
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4. Homicide § 669 (NCI4th)— capital murder—request for 
instruction on second-degree based on intoxication— 
denied 


The trial court did not err in a capital first-degree murder 
prosecution by denying defendant’s request for an instruction on 
second-degree murder based on evidence of voluntary intoxica- 
tion. Even viewed in the light most favorable to defendant, the 
evidence tended to show only that defendant was intoxicated and 
was insufficient to show that defendant was utterly incapable of 
forming a deliberate and premeditated purpose to kill. Witnesses 
who were with defendant on the day of the killing testified that 
he did not appear intoxicated, there was no lay or expert testi- 
mony with respect to defendant’s ability to form an intent to kill 
or with respect to his mental capabilities at the time of the mur- 
der, defendant acted rationally after the killing in disposing of the 
body, the victim’s clothes, the murder weapon, his own clothes, 
and in cleaning the automobile, and defendant was able to recall 
how he stabbed the victim and disposed of her body. 


Am Jur 2d, Homicide § 517. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 
ment imposing a sentence of life imprisonment entered by Hooks, J., 
at the 1 May 1995 Criminal Session of Superior Court, Robeson 
County, upon a jury verdict of guilty of first-degree murder. Heard in 
the Supreme Court 16 October 1996. 


Michael F’ Easley, Attorney General, by Francis W. Crawley, 
Special Deputy Attorney General, for the State. 


Maticolm Ray Hunter, Jr, Appellate Defender, by Charlesena 
Elliott Walker, Assistant Appellate Defender, for defendant- 
appellant. 


PARKER, Justice. 


Defendant Joe Wesley Hunt was tried capitally on an indictment 
charging him with the first-degree murder of Linda Scott (“victim”). 
The jury returned a verdict finding defendant guilty as charged. 
Following a capital sentencing proceeding, the jury recommended a 
sentence of life imprisonment; and the trial court entered judgment 
accordingly. For the reasons discussed herein, we conclude that 
defendant’s trial was free from prejudicial error and uphold his con- 
viction and sentence. 
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On 18 February 1992 defendant and his nephew, Joseph 
Galloway, lived in defendant’s mobile home. Defendant, Galloway, 
the victim, and several others gathered at defendant’s home on that 
evening to drink alcohol and use illegal drugs. At some time after 
11:00 p.m., defendant and Galloway left to take the victim home. 


At defendant’s direction Galloway drove to a remote location and 
parked the car in a field. Galloway and the victim engaged in consen- 
sual sexual intercourse while defendant remained inside the car. 
After Galloway got back in the car, defendant left the car and walked 
the victim to the edge of the woods. Galloway testified that defend- 
ant and the victim talked and wrestled on the ground for ten to fifteen 
minutes and then returned to the car. At the car defendant stabbed 
the victim a number of times in the chest with a white-handled 
butcher knife. The victim fell to the ground, and defendant knelt 
down and cut her throat. Defendant told the victim “he was going to 
let her get her heart right with the Lord” and cut her throat a second 
time. The stab wounds to the victim’s chest resulted in her death. 


Defendant and Galloway placed the victim’s body in the trunk of 
the car, drove to a nearby river, and threw the victim’s body into the 
water. They also disposed of the victim’s clothes and the white- 
handled knife by tossing these items into the river. After returning to 
his mobile home, defendant cleaned himself and put his clothes in a 
plastic bag. Defendant and Galloway subsequently drove to a differ- 
ent location and threw this bag into the river. Defendant told 
Galloway that he had been in prison with the victim’s husband and 
that he had promised the victim’s husband that he would kill her. 


Defendant was arrested on 19 February 1992 and confessed to 
the murder on that day. In his confession defendant stated that he dis- 
covered money missing and that the victim admitted taking it. 
Defendant instructed the victim to get in the car and told her that he 
was going to kill her. Galloway told defendant that he knew a good 
place to take the victim and drove defendant and the victim to a field. 
After Galloway and the victim had sex, the victim informed defend- 
ant she would do anything if he would agree not to kill her. Defendant 
asked her about the money, walked around the car, and cut her 
throat. At Galloway’s suggestion they disposed of the victim’s body in 
the river. 


Additional facts will be presented as necessary to address spe- 
cific issues. 
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[1] By his first assignment of error, defendant contends that his 
statutory and constitutional rights were violated by the State’s failure 
to preserve evidence seized at his mobile home on the day of his 
arrest. Defendant argues that this violation of the trial court’s discov- 
ery orders required the court to grant his motions to dismiss or his 
motion for a new trial. We conclude that the State’s failure to pre- 
serve various articles of evidence did not require the trial court to 
dismiss the charges against defendant or to grant him a new trial. 


Pursuant to a consent search of defendant’s mobile home, mem- 
bers of the Robeson County Sheriff's Department seized a number of 
items of evidence. The evidence included a bag of household garbage, 
a black-handled knife, a bottle of Canadian Mist, a Lumberton ABC 
store receipt, and the clothing which Galloway wore on the night of 
the killing. In November of 1994 the State discovered that these items 
and a number of other items seized at defendant’s home were miss- 
ing. The listed articles of evidence were never located and were not 
provided to defendant. In denying defendant’s motion to dismiss at 
the close of the State’s evidence, the trial court found (i) that a num- 
ber of articles of evidence were missing and had not been made avail- 
able to defendant, (ii) that there was no logical explanation as to 
where “these articles went or how they were disposed of,” and (iii) 
that there was no showing of bad faith or willful intent on the part of 
any law enforcement officer or any State’s witness with respect to the 
missing evidence. The court concluded that the State’s failure to pro- 
vide defendant with discovery did not require it to dismiss the mur- 
der charge against defendant or to grant defendant a new trial. 


Whether a party has complied with discovery and what sanc- 
tions, if any, should be imposed are questions addressed to the 
sound discretion of the trial court. State v. Weeks, 322 N.C. 152, 
171, 367 S.E.2d 895, 906 (1988). “[The] discretionary rulings of 
the trial court will not be disturbed on the issue of failure to 
make discovery absent a showing of bad faith by the state in its 
noncompliance with the discovery requirements.” State v. 
McClintick, 315 N.C. 649, 662, 340 S.E.2d 41, 49 (1986). 


State v. Tucker, 329 N.C. 709, 716-17, 407 S.E.2d 805, 810 (1991). 


Galloway’s testimony and defendant’s pretrial statement both 
tended to show that defendant stabbed the victim to death, that 
Galloway was present when defendant committed this crime, that 
Galloway helped defendant put the victim’s body in the trunk of the 
car and toss the body into the river, and that defendant and Galloway 
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returned to defendant’s mobile home after this was accomplished. In 
light of this evidence, the exculpatory or impeachment value of the 
missing evidence is speculative. The bag of garbage, the ABC receipt, 
and the bottle of Canadian Mist would have added little to the testi- 
mony which suggested that defendant was intoxicated at the time of 
the murder. The fact that Galloway helped defendant dispose of the 
body after the murder makes it unlikely that an examination of 
Galloway’s clothing would have yielded evidence impeaching him or 
implicating him as the murderer. Similarly, Just how the _ black- 
handled knife found in defendant’s home would have assisted the 
defense is unclear. The evidence tended to show that the murder 
weapon had been thrown into the river. A search of the river in the 
area where the victim’s body was found yielded a white-handled knife 
fitting Galloway's description of the murder weapon. 


Nothing in the record suggests that any law enforcement officer 
willfully destroyed the missing evidence. The trial court found that 
there was no showing of bad faith or willful intent on the part of any 
law enforcement officer or any State’s witness, and this finding is 
supported by the record. Under these circumstances we conclude 
that the trial court did not abuse its discretion by declining to dismiss 
the charge against defendant or to grant defendant a new trial. 


[2] Defendant also argues that the loss or destruction of the articles 
of evidence seized at defendant’s home resulted in a violation of his 
rights to due process and a fair trial under the Fourteenth 
Amendment to the United States Constitution and Article I, Sections 
19 and 23 of the North Carolina Constitution. “[Ujnless a criminal 
defendant can show bad faith on the part of the police, failure to pre- 
serve potentially useful evidence does not constitute a denial of due 
process of law.” Arizona v. Youngblood, 488 U.S. 51, 58, 102 L. Ed. 2d 
281, 289 (1988), quoted in State v. Mlo, 335 N.C. 353, 373, 440 S.E.2d 
98, 108, cert. dented, 512 U.S. 1224, 129 L. Ed. 2d 841 (1994). The trial 
court’s finding that there was no showing of bad faith or willful intent 
on the part of any law enforcement officer is supported by the record. 
We also note that defendant has not demonstrated that the missing 
evidence possessed an exculpatory value that was apparent before it 
was lost. See California v. Trombetta, 467 U.S. 479, 489, 81 L. Ed. 2d 
413, 422 (1984). For these reasons we conclude that the State’s fail- 
ure to preserve the articles of evidence seized at defendant’s home 
did not violate his rights to due process and a fair trial. This assign- 
ment of error is overruled. 
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[3] By his next assignment of error, defendant contends that the trial 
court erred by refusing to give the following instruction on the cred- 
ibility of law enforcement officers as witnesses: 


You have heard the testimony of law enforcement officials. 
The fact a witness may be employed by the federal or state or 
county government as a law enforcement official does not mean 
his testimony is necessarily deserving of more or less considera- 
tion or greater or lesser weight than an ordinary witness. 


At the same time, it is quite legitimate for defense counsel to 
try to attack the credibility of a law enforcement witness on the 
grounds his testimony may be colored by a personal or profes- 
sional interest in the outcome of the case. 


It is your decision, after reviewing all the evidence, whether 
to accept the testimony of the law enforcement witness and to 
give the testimony whatever weight, if any, you find it deserve[s]. 


The trial court denied defendant’s request for this instruction and 
instead instructed the jury pursuant to the pattern jury instruction on 
interested witnesses. 


A party to a criminal case is not entitled to an instruction on wit- 
ness credibility which focuses on law enforcement officers as a class. 
State v. Williams, 333 N.C. 719, 732-33, 480 S.E.2d 888, 895 (1993). 
The defendant in Williams asked the trial court to give an instruction 
which was virtually identical to the instruction in question and 
assigned error to the trial court’s refusal to do so. We concluded 


that the trial court properly instructed the jury about witness 
credibility in general, focusing neither on law enforcement offi- 
cers nor on any other class of witnesses. To have singled out any 
one class of witnesses might well have prompted the jury to be 
more critical of its credibility than that of other witnesses. 


Id, at 732, 430 S.E.2d at 895. 


No evidence in the record suggests that any law enforcement 
officer had any interest in the outcome of this case which would cast 
doubt on his truthfulness or credibility as a witness. See id. at 732-33, 
430 S.E.2d at 895. We hold that the trial court properly refused to give 
the instruction requested by defendant. This assignment of error is 
without merit. 
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[4] In his final assignment of error, defendant contends that the trial 
court erred by denying his request to instruct the jury on second- 
degree murder. The test for determining whether an instruction on 
second-degree murder is required is as follows: 


The determinative factor is what the State’s evidence tends to 
prove. If the evidence is sufficient to fully satisfy the State’s bur- 
den of proving each and every element of the offense of murder 
in the first degree, including premeditation and deliberation, and 
there is no evidence to negate these elements other than defend- 
ant’s denial that he committed the offense, the trial judge should 
properly exclude from jury consideration the possibility of a con- 
viction of second degree murder. 


State v. Strickland, 307 N.C. 274, 293, 298 S.E.2d 645, 658 (1983), 
overruled in part on other grounds by State v. Johnson, 317 N.C. 
193, 344 S.E.2d 775 (1986). Defendant argues that evidence of his vol- 
untary intoxication was sufficient to negate the evidence that he 
formed a specific intent to kill. We conclude that the evidence of 
defendant’s intoxication was not sufficient to negate any of the ele- 
ments of premeditated and deliberate first-degree murder. 


A defendant who wishes to raise an issue for the jury as to 
whether he was so intoxicated by the voluntary consumption of 
alcohol that he did not form a deliberate and premeditated intent 
to kill has the burden of producing evidence, or relying on evi- 
dence produced by the state, of his intoxication. Evidence of 
mere intoxication, however, is not enough to meet defendant’s 
burden of production. He must produce substantial evidence 
which would support a conclusion by the judge that he was so 
intoxicated that he could not form a deliberate and premeditated 
intent to kill. 


State v. Mash, 323 N.C. 339, 346, 372 S.E.2d 532, 536 (1988), quoted in 
State v. Lambert, 341 N.C. 36, 44-45, 460 S.E.2d 123, 128 (1995). 


Evidence was offered at trial tending to show that defendant 
drank continuously on the day of the killing, that he shared three 
half-cases of beer and some liquor with Galloway and four other per- 
sons, that he shared a half-case of beer and a fifth of Jim Beam with 
Galloway and Ralph Sweat, that he smoked marijuana, and that he 
was “pretty high” or “good and high” late in the evening on the night 
of the murder. Even viewed in the light most favorable to defendant, 
this evidence tended to show only that defendant was intoxicated; 
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and it was insufficient to show that defendant was “ ‘utterly incapable 
of forming a deliberate and premeditated purpose to kill.’” State v. 
Strickland, 321 N.C. 31, 41, 361 S.E.2d 882, 888 (1987) (quoting State 
v. Medley, 295 N.C. 75, 79, 243 S.E.2d 374, 377 (1978)); cf. State v. 
Morston, 336 N.C. 381, 404-05, 445 S.E.2d 1, 14 (1994) (no error in 
declining to submit second-degree murder where the evidence sug- 
gested that the defendant consumed a “considerable amount” of gin 
less than one hour before the murder, that the defendant had mixed 
crack cocaine and a pain reliever with his gin, that the defendant’s 
eyes were “big and red,” and that the defendant “looked like he was 
high”). 


No evidence in this case tended to show that defendant was 
behaving erratically prior to the killing. To the contrary, witnesses 
who were with defendant on the day of the killing testified that he did 
not appear intoxicated. There was no lay or expert testimony with 
respect to defendant’s ability to form an intent to kill or with respect 
to his mental capabilities at the time of the murder. After killing 
the victim defendant acted rationally in disposing of the victim’s 
body, the victim’s clothes, the murder weapon, and his own clothes 
and in cleaning the automobile. In a statement made after his arrest, 
defendant was able to recall how he had stabbed the victim and dis- 
posed of her body. We conclude from this record that the evidence 
was insufficient to show that defendant was so intoxicated that he 
was incapable of forming the specific intent to kill required for first- 
degree murder. Accordingly, the evidence of defendant’s voluntary 
intoxication did not require the trial court to instruct the jury on the 
offense of murder in the second degree. This assignment of error is 
overruled. 


We conclude that defendant received a fair trial free from preju- 
dicial error. 


NO ERROR. 
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STATE OF NORTH CAROLINA v. KEITH ERIC HUDSON 


No. 356PA96 
(Filed 11 April 1997) 


1. Appeal and Error § 157 (NCI4th)— lesser-included 
offense—failure to request instruction—no assignment of 
error—reviewed only in discretion of court 


There was merit to the State’s argument that defendant 
waived his right to raise on appeal the issue of whether the sepa- 
rate charge of DWI boating should have been submitted to the 
jury as a lesser-included offense of manslaughter where defend- 
ant failed to ask the trial court for a lesser-included offense 
instruction and did not assign the issue as error. Earlier cases 
implying that a defendant is entitled to assign error to the failure 
to give instructions on lesser-included offenses when there was 
no specific prayer for such instructions or objection to instruc- 
tions given are no longer authoritative. However, the Supreme 
Court exercised its discretion to review the Court of Appeals 
decision so that the law will be consistent and clear. 


Am Jur 2d, Appellate Review § 614. 


2. Admiralty, Navigation, and Boating § 39 (NCI4th)— DWI 
boating—not a lesser-included offense of involuntary 
manslaughter 


DWI boating is not a lesser-included offense of involuntary 
manslaughter and defendant was not entitled to an instruction on 
DWI boating when the indictments against him charged only that 
he feloniously killed the victim. The offense of DWI boating on its 
face contains an essential element that is not an element of invol- 
untary manslaughter in that it requires a finding of either impair- 
ment or a blood-alcohol concentration of .10 or higher. Although 
factual findings supporting this element could be used to sup- 
port the culpable-negligence element of involuntary manslaugh- 
ter, the finding of intoxication is not essential to a conviction of 
involuntary manslaughter. The jury here could have found culpa- 
ble negligence on other grounds but did not; that merely creates 
a factual situation in which the elements of the DWI boating 
offense and the culpable-negligence element of involuntary 
manslaughter are in apparent identity but does not alter the defi- 
nitional approach to the determination of lesser-included 
offenses followed in this jurisdiction. 
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Am Jur 2d, Trial §§ 1427-1434. 


What constitutes lesser offenses “necessarily in- 
cluded” in offense charged, under Rule 3l(c) of Federal 
Rules of Criminal Procedure. 11 ALR Fed. 173. 


Propriety of lesser-included-offense charge to jury in 
federal criminal case—general principles. 100 ALR Fed. 
481. 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 123 N.C. App. 336, 473 $.E.2d 
415 (1996), setting aside judgments entered by Burroughs, J., at the 5 
July 1994 Criminal Session of Superior Court, Mecklenburg County, 
upon defendant’s conviction of three counts of involuntary man- 
slaughter, and awarding defendant a new trial. Heard in the Supreme 
Court 18 March 1997. 


Michael F. Easley, Attorney General, by Isaac T. Avery, ITI, 
Special Deputy Attorney General, for the State-appellant. 


Theo X. Nixon for defendant-appellee. 


WHICHARD, Justice. 


On 18 October 1998, defendant was indicted for three counts of 
involuntary manslaughter arising out of a collision between two 
boats, one of which was operated by defendant. A jury found him 
guilty of all three charges, specifically finding in each case that 
defendant was “[o]perating his motorboat while under the influence 
of an impairing substance” and “[o]perating his motorboat after hav- 
ing consumed sufficient alcohol that he ha[d], at any relevant time 
after the boating, an alcohol concentration of .10 or more.” Defendant 
was sentenced to consecutive terms of three years’ imprisonment for 
each offense. On appeal, the Court of Appeals held that “[d]ue 
process... required the trial court to instruct on the lesser included 
offense of DWI boating as an alternative to the choices of either guilty 
or not guilty of involuntary manslaughter” and ordered a new trial. 
State v. Hudson, 128 N.C. App. 336, 343-44, 473 S.E.2d 415, 420 
(1996). We reverse and remand to the Court of Appeals for consider- 
ation of additional issues raised by defendant and not passed upon in 
the original appeal. 


The State’s evidence tended to show that on 6 June 1993, defend- 
ant, Amy Stevens, and Jason Charlton traveled from defendant’s 
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home on Lake Wylie to the Bourbon Street Yacht Club in defendant’s 
nineteen-foot bass boat. They arrived at the club at approximately 
9:00 p.m. During the course of the evening, defendant was observed 
consuming alcoholic beverages. At approximately midnight, defend- 
ant, Stevens, Charlton, and Tracey Hamilton left the club in defend- 
ant’s boat and headed south on the lake. Defendant was operating the 
boat. 


That same evening, Blake “Rusty” Hill was traveling on Lake 
Wylie in his twenty-six-foot cabin cruiser. Hill was proceeding north 
at a speed of approximately eighteen to twenty-two miles per hour 
when he glanced toward the shore to look at a miniature lighthouse. 
As Hill directed his attention back to the water in front of him, his 
cabin cruiser collided with defendant’s boat. The collision instantly 
killed Stevens, Charlton, and Hamilton. 


Defendant testified that immediately before the accident he 
had engaged the boat’s idle device, which allowed the boat to pro- 
ceed at approximately one to two miles per hour. While the boat was 
idling, defendant retrieved a flotation device for Hamilton to sit on 
from a storage compartment near the front of the boat, then bent 
down under the console to reach for a shirt. He remembered nothing 
else except regaining consciousness in the hospital about one week 
later. 


Sharon Pierce Porterfield, associate director of medical records 
at Carolinas Medical Center, testified that a blood-alcohol test con- 
ducted at the hospital approximately an hour and a half after the col- 
lision revealed defendant’s blood-alcohol concentration to be 0.239. 


Two accident-reconstruction experts testified on defendant's 
behalf. Each stated that, at the moment of impact, Hill’s larger boat 
was traveling at approximately twenty miles per hour while defend- 
ant’s boat was either idling in the water or moving at a speed of less 
than two miles per hour. Both experts also testified that the larger 
boat overran the smaller. 


The Court of Appeals set aside defendant’s three involuntary 
manslaughter convictions and ordered a new trial, holding that the 
separate charge of operating a motor boat while impaired (DWI boat- 
ing), see N.C.G.S. § 75A-10 (1994), should have been submitted to the 
jury as a lesser-included offense. 


et 


Involuntary manslaughter is “ ‘the unintentional killing of a 
human being without malice, proximately caused by (1) an unlawful 
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act not amounting to a felony nor naturally dangerous to human life, 
or (2) a culpably negligent act or omission.’ ” State v. McGill, 314.N.C. 
633, 637, 336 S.E.2d 90, 92 (1985) (quoting State v. Redfern, 291 N.C. 
319, 321, 230 S.E.2d 152, 153 (1976), overruled in part on other 
grounds by State v. Collins, 334 N.C. 54, 61, 431 S.E.2d 188, 193 
(1993)). The Court of Appeals recognized the “long-standing rule in 
this jurisdiction that a lesser included offense is one in which the 
greater offense contains all of the essential elements of the lesser 
offense,” State v. Weaver, 306 N.C. 629, 637, 295 S.E.2d 375, 379 
(1982), overruled in part on other grounds by Collins, 334 N.C. at 61, 
431 8.E.2d at 193, and reasoned that DWI boating constitutes culpa- 
ble negligence as a matter of law. It then held that because the ele- 
ments of DWI boating must be proved to establish the element of 
culpable negligence, application of the Weaver definitional test 
results in the conclusion that “DWI boating is a lesser included 
offense of involuntary manslaughter predicated upon that crime.” 
Hudson, 123 N.C. App. at 341, 473 8.E.2d at 419. The Court of Appeals 
concluded that the trial court therefore erred by failing to charge the 
jury separately on the offense of DWI boating. We granted the State’s 
petition for discretionary review, and we now reverse. 


[1] The State argues first that defendant waived his right to raise this 
issue before the Court of Appeals because he failed to ask the trial 
court to instruct the jury on DWI boating as a lesser-included offense 
of involuntary manslaughter and further failed to assign the issue as 
error on appeal. This argument has merit. In Collins, we held that ear- 
lier cases “imply[ing] that a defendant is entitled to assign error to the 
trial court’s failure to give instructions on lesser-included offenses 
when there was no specific prayer for such instructions or objection 
to the instructions given... are disapproved and are no longer 
authoritative.” State v. Collins, 334 N.C. 54, 61, 431 S.E.2d 188, 1938. 
Nevertheless, we deny the State’s request that we refuse to review 
the issue now. The Court of Appeals exercised its discretion pursuant 
to Rule 2 of the North Carolina Rules of Appellate Procedure to con- 
sider this issue; we likewise exercise our discretion pursuant to 
N.C.G.S. § 7A-31 to review the Court of Appeals’ decision so that the 
law pertaining to this issue in this jurisdiction will be consistent and 
clear. 


[2] The rule in this jurisdiction has long been as follows: 


“When a defendant is indicted for a criminal offense, he may be 
convicted of the charged offense or a lesser included offense 
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when the greater offense charged in the bill of indictment con- 
tains all of the essential elements of the lesser, all of which could 
be proved by proof of the allegations in the indictment.” 


State v. Banks, 295 N.C. 399, 415-16, 245 $.E.2d 743, 754 (1978) (quot- 
ing State v. Bell, 284 N.C. 416, 419, 200 S.E.2d 601, 603 (1973), over- 
ruled in part on other grounds by Collins, 334 N.C. at 62, 431 S.E.2d 
at 193), overruled in part on other grounds by Collins, 334 N.C. at 
62, 431 S.E.2d at 193. In Weaver, we rejected an argument that an 
offense which was not ordinarily a lesser-included offense could 
become a lesser-included offense under specific factual circum- 
stances. We explained that our approach in determining whether an 
offense is a lesser-included offense is definitional, not transactional: 


[A]ll of the essential elements of the lesser crime must also be 
essential elements included in the greater crime. If the lesser 
crime has an essential element which is not completely covered 
by the greater crime, it is not a lesser included offense. The deter- 
mination is made on a definitional, not a factual basis. 


Weaver, 306 N.C. at 635, 295 S.E.2d at 379. 


The elements of involuntary manslaughter are: (1) an uninten- 
tional killing; (2) proximately caused by either (a) an unlawful act not 
amounting to a felony and not ordinarily dangerous to human life, or 
(b) culpable negligence. McGill, 314 N.C. at 637, 336 $.E.2d at 92. The 
elements of DWI boating are: (1) operating a motorboat or motor ves- 
sel on the waters of this state; (2) either (a) while under the influence 
of an impairing substance, or (b) after having consumed sufficient 
alcohol that the operator has, at any relevant time after the boating, 
a blood-alcohol! concentration of 0.10 or more. N.C.G.S. § 75A-10.1 
The offense of DWI boating, on its face, contains an essential element 
that is not an element of involuntary manslaughter: it requires a find- 
ing of either impairment or a blood-alcohol concentration of 0.10 or 
higher. Although factual findings supporting this element of DWI 
boating could be used to support the culpable-negligence element of 
involuntary manslaughter, the finding of intoxication is not essential 
to a conviction of involuntary manslaughter because the culpable- 
negligence element can be based on other grounds. Indeed, in this 
case, the jury could have found culpable negligence on any of three 
other grounds that were described on the verdict sheet: failing to 





1. The statute was amended in 1995 to provide that a blood-alcohol concentration 
of 0,08 or more will suffice to prove the second element of the offense. 
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maintain a proper lookout, failing to maintain the motorboat under 
proper control, or failing to display proper lighting on the boat. The 
jury did not find any of these grounds and based its verdict upon its 
findings of impairment and a blood-alcohol concentration greater 
than 0.10. That merely creates a factual situation in which the ele- 
ments of the DWI boating offense and the culpable-negligence ele- 
ment of involuntary manslaughter are in apparent identity; it does 
not, however, alter the definitional approach to the determination of 
lesser-included offenses followed in this jurisdiction. 


We therefore hold that DWI boating is not a lesser-included 
offense of involuntary manslaughter. Accordingly, defendant was not 
entitled to an instruction on DWI boating when the indictments 
against him charged only that he feloniously killed the victims. 


Defendant raised additional issues in his brief to the Court of 
Appeals which that court deemed to be unlikely to recur upon retrial 
and therefore did not reach. For the reasons stated, the decision of 
the Court of Appeals is reversed, and the cause is remanded to the 
Court of Appeals for consideration of those issues. 


REVERSED AND REMANDED. 


MOLLY WIEBENSON, PETITIONER v. BOARD OF TRUSTEES, TEACHERS’ AND STATE 
EMPLOYEES’ RETIREMENT SYSTEM, RESPONDENT 


No. 390PA96 
(Filed 11 April 1997) 


Public Officers and Employees § 42 (NCI4th)— shared posi- 
tion—six-month rotation—state employee 


Petitioner was a full-time employee and member of the 
Retirement System at all times that she was working, and is enti- 
tled to credit for those years of service as reflected in the retire- 
ment records submitted to her by the State, where she shared a 
position with another person, each working six months per year. 
The final sentence of N.C.G.S. § 135-1(10), which defines 
“employee,” is a provision of inclusion and does not require that 
all employees in any situation meet those specifications to qual- 
ify; the courts below incorrectly interpreted the final sentence to 
exclude petitioner. Under N.C.G.S. § 135-3, petitioner’s member- 
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ship in the Retirement System began when she was originally 
employed by the Department of Human Resources in 1971 as a 
full-time, permanent employee; after thirteen years, on 31 May 
1984, she went on an approved leave of absence for six months; 
she was reinstated to her prior status working full-time on 1 
December 1984; and she went on several more periodic, approved 
leaves of absence which did not cause her to become a part-time 
employee. The North Carolina Administrative Code provides that 
periods of leave without pay do not constitute a break in service. 


Am Jur 2d, Civil Service §§ 13, 15, 16, 59. 


On petition for writ of certiorari pursuant to N.C.G.S. § 7A-32(b) 
of a unanimous decision of the Court of Appeals, 123 N.C. App. 246, 
472 S.E.2d 592 (1996), reversing and remanding a judgment entered 7 
June 1995 in Superior Court, Buncombe County, by Winner, J., said 
judgment adopting the recommended decision of an administrative 
law judge approved by respondent Board of Trustees. Heard in the 
Supreme Court 19 March 1997. 


Fhomas D. Roberts for petitioner-appellee. 


Michael F. Easley, Attorney General, by Robert M. Curran, 
Assistant Attorney General, for respondent-appellant. 


ORR, Justice. 


Petitioner Molly Wiebenson was a career state employee, work- 
ing full-time for the Department of Human Resources as a rehabilita- 
tion therapist at the Alcoholic Rehabilitation Center (ARC) in Black 
Mountain, North Carolina, beginning in 1971. During this time, peti- 
tioner was a member of the Teachers’ and State Employees’ 
Retirement System (Retirement System). In 1981, the General 
Assembly enacted a work-options program for state employees which 
was designed to improve employee morale and productivity by pro- 
viding options for flexible work hours, job sharing, and permanent 
part-time positions. See N.C.G.S. § 126-75 (1995); 25 NCAC IC .0509 
(February 1996). 


In 1984, petitioner and Evelyn Brank, another rehabilitation ther- 
apist at the ARC, approached Millard P. Hall, Jr., the director of the 
ARC, to inquire about sharing one position, each working six months 
per year. Petitioner and Ms. Brank sought assurances that their retire- 
ment eligibility with the State would not be jeopardized by partici- 
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pating in the job-sharing program. Mr. Hall sent them a memorandum 
in which he stated that he had “pursued this with the DHR Personnel” 
and that it would be possible for petitioner and Ms. Brank to share 
one position. Mr. Hall further stated: 


During the six months each of you work per year your 
Retirement, Insurance and other deductions you may have will be 
processed through the normal channels of deductions of payroll. 
During the months you are on leave you will be able to pay to the 
system your portion of these benefits and be maintained within 
the Retirement[,| Insurance and other benefit packages you are 
currently enrolled in. 


Thereafter, petitioner and Ms. Brank decided to pursue the job- 
sharing option, and from 31 May 1984 through 19 January 1992, peti- 
tioner worked approximately six months per year at the ARC. The 
Retirement System continued to accept the retirement contributions 
deducted from petitioner’s paycheck and to provide petitioner with 
annual statements, showing that she was accumulating retirement 
credit each year from 1984 through 1990. In fact, the annual retire- 
ment account statements sent to petitioner from 1985 through 1990 
reflect a percentage of each year of service toward retirement and a 
cumulative figure. For example, the 1985 statement indicates that 
petitioner accrued “.5833” years of service toward her retirement in 
1985, giving her a total of “13.0833” years of service toward retire- 
ment. In 1986, petitioner accumulated “0.500” years of service for a 
total of “13.5833” years. In late 1991, petitioner began making 
inquiries to the Retirement System in preparation for retirement. In 
an 18 November 1991 letter, J. Marshall Barnes, II], deputy director of 
the Department of State Treasurer, informed petitioner that the job- 
sharing arrangement did not allow her to participate in the 
Retirement System, and therefore petitioner had not been a member 
of the system since May 1984. Mr. Barnes’ letter informed petitioner 
that the Retirement System would refund all retirement contributions 
plus interest that petitioner had made during the time she partici- 
pated in the job-sharing program. 


Petitioner petitioned the Office of Administrative Hearings for a 
contested-case hearing. After a hearing, an administrative law judge 
entered a recommended decision on 26 May 1994, concluding 
that petitioner was not an “employee” within the meaning of N.C.G.S. 
§ 135-1(10) during the years that she participated in the job-sharing 
program because the statute requires a minimum of nine months of 
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employment per year. On 11 August 1994, State Treasurer Harlan E. 
Boyles entered a final agency decision adopting the recommended 
decision. Superior Court Judge Winner upheld the recommended 
decision on 7 June 1995. The Court of Appeals reversed and 
remanded. 


The Court of Appeals first agreed that petitioner was not an 
“employee” eligible to participate in the Retirement System because 
N.C.G.S. § 135-1(10) required that employees work at least nine 
months per year. However, the Court of Appeals reasoned that in his 
memo to petitioner, the ARC director purported to be an agent of the 
Retirement System, and the Retirement System ratified the director's 
representations to petitioner by continuing to accept her contribu- 
tions to the retirement system and by continuing to send her yearly 
statements indicating that petitioner was still a participating member 
of the Retirement System. We conclude, however, that petitioner 
remained an “employee” under N.C.G.S. § 135-1(10) during the period 
of time when she participated in the job-sharing program and was 
working full time. Therefore, we affirm the decision of the Court of 
Appeals, but for a different reason. 


N.C.G.S. § 135-3(1) provides in part that “membership in the 
Retirement System shall begin immediately upon the election, ap- 
pointment or employment of a ‘teacher or employee,’ as the terms are 
defined in this Chapter.” N.C.G.S. § 135-1(10) defines the term 
“employee.” The statute first provides that “ ‘[e]mployee’ shall mean 
all full-time employees, agents or officers of the State of North 
Carolina...: Provided that the term ‘employee’ shall not include... 
any part-time or temporary employee.” The statute then contains a 
series of provisions of inclusion, listing types of employees who are 
covered by the statute, such as employees of the General Assembly 
and the National Guard. The final sentence provides that “[e]/mploy- 
ees of State agencies ... who are employed in permanent job posi- 
tions on a recurring basis and who work 30 or more hours per week 
for nine or more months per calendar year are covered by the provi- 
sions of this subdivision.” 


In Stanley v. Retirement & Health Benefits Div., 55 N.C. App. 
588, 286 S.E.2d 643, disc. rev. denied, 305 N.C. 587, 292 S.E.2d 57] 
(1982), the Court of Appeals reviewed another provision of chapter 
135, which dealt with a teacher’s entitlement to death benefits. The 
Retirement System argued that the provision excluded the peti- 
tioner’s recovery of a death benefit. However, the Court of Appeals 
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held that the statutory provision in question was a provision of inclu- 
sion rather than a provision of exclusion and therefore did not apply 
to exclude the petitioner’s recovery of a death benefit. The court 
stated: 


We have reviewed the statutory provisions in N.C.G.S. 135 in 
their entirety and conclude that this interpretation is consistent 
with the overall policies of the retirement, disability and death 
benefit scheme. The intent of the statute is not to exclude, but to 
include state employees under an umbrella of protections 
designed to provide maximum security in their work environ- 
ment and to afford “a measure of freedom from apprehension of 
old age and disability.” Bridges v. Charlotte, 221 N.C. 472, 477, 20 
S.E.2d 825, 829 (1942), 


Stanley, 55 N.C. App. at 591, 286 S.E.2d at 645. 


Similarly, we conclude that the final sentence of N.C.G.S. 
§ 135-1(10) is also a provision of inclusion and does not require that 
all employees in any situation meet these specifications to qualify. 
Instead, the sentence serves the purpose of including a certain subset 
of employees who meet the specifications, such as those working a 
teacher’s schedule. Thus, the courts below incorrectly interpreted the 
final sentence of N.C.G.S. § 135-1(10) to exclude petitioner. 


Under N.C.G.S. § 135-3, petitioner's membership in the Retire- 
ment System began when she was originally employed by the 
Department of Human Resources in 1971 as a full-time, permanent 
employee. After thirteen years of service as a full-time, permanent 
employee, on 31 May 1984, petitioner went on an approved leave of 
absence for six months. Subsequently, on 1 December 1984, peti- 
tioner was reinstated to her prior status working full time. Petitioner 
went on several more periodic, approved leaves of absence. Counsel 
for respondent acknowledged at oral argument that petitioner went 
on approved leaves of absence, and the letter included in the record 
sent to petitioner by Mr. Hall, director of the ARC, specifically refers 
to “the months you are on leave.” While the petitioner’s personnel 
records, attached to her brief, reflect a series of leaves of absence, 
they were not introduced into evidence below. Regardless, there is 
other uncontradicted evidence, as noted, that petitioner took regular 
approved leaves of absence between periods of full-time employment 
with the State. These leaves of absence did not cause petitioner to 
become a part-time employee. Instead, during the times that she was 
working full time, she acted and was treated by the State as a full- 
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time employee. When she was on approved leaves of absence, she 
was not working, and was on approved leave-without-pay status. The 
North Carolina Administrative Code provides that “[p]jeriods of leave 
without pay do not constitute a break in service,” 25 NCAC 1D .1003 
(November 1995). 


Under the facts before us, petitioner was a full-time employee 
and member of the Retirement System at all times that she was work- 
ing, and is entitled to credit for those years of service as reflected in 
the retirement records submitted to her by the State. The decision of 
the Court of Appeals is 


MODIFIED AND AFFIRMED. 


ROGER FRED SOUTHERLAND, Praintirr v. B.V. HEDRICK GRAVEL & SAND 
COMPANY, EMPLOYER, AND AETNA CASUALTY & SURETY COMPANY, CARRIER 


No. 331PA96 
(Filed 11 April 1997) 


Workers’ Compensation § 46 (NCI4th )— injury to subcontrac- 
tor—insurance certificate not obtained by general con- 
tractor—liability of general contractor 


The Court of Appeals erred by holding that the Industrial 
Commission lacked jurisdiction over plaintiff's workers’ compen- 
sation claim where plaintiff fell while doing roofing work under a 
subcontract; plaintiff's contract for the work required that the 
subcontractor carry workers’ compensation insurance and fur- 
nish a certificate of insurance to the general contractor; plaintiff 
advised the general contractor that he maintained workers’ com- 
pensation insurance but did not provide a certificate and the gen- 
eral contractor did not obtain a certificate from any other source; 
plaintiff's claim was denied by his carrier because the policy cov- 
ered his.employees but did not cover him; plaintiff's claim with 
the general contractor’s carrier was denied; plaintiff filed a claim 
with the Industrial Commission and the Commission awarded 
benefits; and the Court of Appeals reversed, holding that no 
employer-employee relationship existed and that the Com- 
mission lacked jurisdiction. The language of the statute is clear 
and unambiguous; a 1987 amendment to N.C.G.S. § 97-19 clearly 
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extended the class of persons protected by this provision to 
include not only employees of the subcontractor but also the sub- 
contractor himself, thereby giving the Industrial Commission 
jurisdiction (under the version of the statute then in effect) over 
a claim by a subcontractor. In this case, the general contractor 
did not require from the subcontractor a certificate or obtain a 
certificate from the Industrial Commission and may be held liable 
for plaintiff's injuries. 


Am Jur 2d, Workers’ Compensation §§ 143-145, 166, 
171, 172, 228, 229. 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 123 N.C. App. 120, 472 S.E.2d 
216 (1996), vacating! an opinion and award entered 8 February 1995 
by the Industrial Commission. Heard in the Supreme Court 18 March 
1997. 


Scott FE. Jarvis & Associates, by Scott E. Jarvis, for plaintiff- 
appellant. 


Russell & King, PA., by Gene Thomas Leicht, for defendant- 
appellees. 


FRYE, Justice. 


This case involves the liability of defendant-contractor for a 
workers’ compensation claim filed by plaintiff-subcontractor as the 
result of an on-the-job injury suffered by the subcontractor on 12 
December 1990. The injury resulted from plaintiff's fall at a construc- 
tion site in Asheville while he was engaged in the performance of 
roofing work under a subcontract with Buncombe Construction 
Company, Inc. (Buncombe), a subsidiary of defendant B.V. Hedrick 
Gravel & Sand Company. Plaintiff fell approximately thirty-three feet 
from a masonry wall to a concrete floor below. He sustained injuries 
to his left foot, left leg, pelvis, teeth, left ear, left wrist, left arm, and 
left shoulder and was out of work from 12 December 1990 through 18 
March 1991. 


At the time of his injury, plaintiff was an independent subcon- 
tractor of Buncombe, the general contractor on the project. Plaintiff, 


1. While the disposition line of the Court of Appeals’ opinion reads “vacated and 
reversed,” in fact the opinion only vacated the Commission’s opinion and award on 
grounds of lack of jurisdiction. 
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d/b/a Southern Construction Company, entered into a contract with 
Buncombe to perform the installation of a standing seam roof system 
with miscellaneous trims and accessories, including all equipment 
and Jabor on the project. The contract provided that the subcontrac- 
tor would carry workers’ compensation insurance at his own expense 
and furnish a certificate of insurance to the general contractor prior 
to commencing work under the contract. Prior to entering into this 
contract, plaintiff advised Buncombe that he maintained workers’ 
compensation insurance coverage, but he did not provide Buncombe 
with a certificate of insurance, nor did Buncombe obtain a certificate 
from any other source. 


Plaintiff filed a claim with his workers’ compensation insurance 
carrier, which was denied because the policy covered his employees 
but did not cover plaintiff. He also filed a workers’ compensation 
claim with Buncombe’s workers’ compensation insurance carrier, 
which was denied. Plaintiff then filed a workers’ compensation claim 
with the Industrial Commission. The claim was heard before Deputy 
Commissioner Tamara R. Nance upon stipulated facts and stipulated 
documentary evidence. In her conclusions of law based upon the 
stipulated record, Deputy Commissioner Nance concluded: 


1. Plaintiff's contractual agreement to carry workers’ com- 
pensation insurance at his own expense did not constitute a writ- 
ten waiver of his right to coverage under N.C.G.S. § 97-19. 


2. Defendants’ argument that by contracting with plaintiff to 
the effect that plaintiff shall furnish a certificate of insurance, 
defendants “required” from plaintiff a certificate of insurance and 
therefore satisfied N.C.G.S. § 97-19, regardless of whether 
defendants ever actually received a certificate from plaintiff, 
is without merit. The undersigned is of the opinion that the 
word “require” in this instance means in fact actually obtain a 
certificate. 


3. Even though a certificate of insurance would not have 
shown that plaintiff failed to elect to cover himself as a sole 
proprietor, and even though plaintiff had complied with N.C.G.S. 
§ 97-93 by having coverage for his employees, the undersigned is 
of the opinion that N.C.G.S. § 97-19 must be strictly construed, 
and that by failing to require and obtain a certificate of insurance 
from plaintiff, defendants are liable for all compensation and 
benefits due under the Act for plaintiff’s injury by accident. 
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Based upon these conclusions of law, Deputy Commissioner Nance 
awarded plaintiff workers’ compensation benefits under the provi- 
sions of N.C.G.S. § 97-19 (as in effect between 5 August 1987 and 10 
June 1996). Defendants appealed to the full Commission, and on 8 
February 1995, the Commission affirmed, adopting the holding of the 
deputy commissioner as its own. Defendants appealed to the Court of 
Appeals, and the Court of Appeals, in a unanimous decision, vacated 
the Commission’s opinion and award, holding 


that plaintiff, a sole proprietor, failed to elect to be included as an 
employee under the workers’ compensation coverage of his busi- 
ness. Consequently, plaintiff has not established that an 
employer-employee relationship existed at the time of injury 
either by electing coverage under G.S. § 97-2(2), or by being an 
employee under G.S. § 97-19. Therefore, because no employer- 
employee relationship existed the Commission lacked jurisdic- 
tion to hear plaintiff’s claim and we vacate the Commission’s 
opinion and award. 


Southerland v. B.V. Hedrick Gravel & Sand Co., 123 N.C. App. 120, 
124, 472 S.E.2d 216, 219-20 (1996). We allowed plaintiff's petition for 
discretionary review. 


This case involves the interpretation of N.C.G.S. § 97-19 as it 
existed at the time of plaintiff's injury, 12 December 1990. We note 
that this statute, enacted in 1929, was amended several times prior to 
the 1987 amendment that controls this case. The statute was also 
amended in 1989, 1991, 1994, 1995, and 1996. However, the sole issue 
before this Court is whether N.C.G.S. § 97-19 (as in effect between 5 
August 1987 and 10 June 1996) extends workers’ compensation bene- 
fits to subcontractors under the same conditions as it extends cover- 
age to employees of subcontractors, thereby giving the Industrial 
Commission jurisdiction over a claim by plaintiff, a subcontractor, 
which arose on 12 December 1990. We hold that it does, and there- 
fore, we must reverse the decision of the Court of Appeals. 


“In resolving issues of statutory construction, we look first to the 
language of the statute itself.” Hieb v. Lowery, 344 N.C. 403, 409, 474 
S.E.2d 323, 327 (1996). It is a well-established rule of statutory con- 
struction that “ ‘[w]here the language of a statute is clear and unam- 
biguous, there is no room for judicial construction and the courts 
must give it its plain and definite meaning, and are without power to 
interpolate, or superimpose, provisions and limitations not contained 
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therein.’ ” State v. Camp, 286 N.C. 148, 152, 209 S.E.2d 754, 756 (1974) 
(quoting 7 Strong’s North Carolina Index 2d Statutes § 5 (1968)). 


Prior to the 1987 amendment, N.C.G.S. § 97-19 specifically pro- 
vided in pertinent part: 


Any ... contractor... who shall sublet any contract for the 
performance of any work without requiring from such subcon- 
tractor or obtaining from the Industrial Commission a certificate, 
issued by the Industrial Commission, stating that such subcon- 
tractor has complied with G.S. 97-93 [requiring that employers 
carry workers’ compensation insurance]... shall be liable... to 
the same extent as such subcontractor would be if he were sub- 
ject to the provisions of this Article for the payment of compen- 
sation and other benefits under this Article on account of the 
injury or death of any employee of such subcontractor due to an 
accident arising out of and in the course of the performance of 
the work covered by such subcontract. If the... contractor... 
shall obtain such certificate at the time of subletting such con- 
tract to subcontractor, he shall not thereafter be held liable to 
any employee of such subcontractor for compensation or other 
benefits under this Article. 


N.C.G.S. § 97-19 (1985) (emphasis added). This statute was inter- 
preted by our Court of Appeals to protect the employees of a sub- 
contractor, not the subcontractor himself. Doud v. K&G Janitorial 
Servs., 69 N.C. App. 205, 316 S.E.2d 664, disc. rev. denied, 312 N.C. 
492, 322 S.E.2d 554 (1984). However, the General Assembly amended 
N.C.G.S. § 97-19, effective 5 August 1987, by inserting “any such sub- 
contractor, any principal or partner of such subcontractor or” in the 
first and second sentences of the first paragraph of the statute imme- 
diately preceding the phrase “any employee of such contractor.” Act 
of Aug. 5, 1987, ch. 729, sec. 4, 1987 N.C. Sess. Laws 1335, 1337-38 
(amending the Workers’ Compensation Act). The amended statute, as 
in effect on the date of plaintiff's accident, reads in pertinent part as 
follows: 


Any... contractor... who shall sublet any contract for the 
performance of any work without requiring from such subcon- 
tractor or obtaining from the Industrial Commission a certificate, 
issued by the Industrial Commission, stating that such subcon- 
tractor has complied with G.S. 97-93 [requiring that employers 
carry workers’ compensation insurance]... Shall be liable... to 
the same extent as such subcontractor would be if he were sub- 
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ject to the provisions of this Article for the payment of compen- 
sation and other benefits under this Article on account of the 
injury or death of any such subcontractor, any principal or 
partner of such subcontractor or any employee of such subcon- 
tractor due to an accident arising out of and in the course of the 
performance of the work covered by such subcontract. If the... 
contractor ... Shall obtain such certificate at the time of sublet- 
ting such contract to subcontractor, he shall not thereafter be 
held liable to any such subcontractor, any principal or partner 
of such subcontractor or any employee of such subcontractor for 
compensation or other benefits under this Article. 


N.C.G.S. § 97-19 (Supp. 1990) (emphasis added). The 1987 amend- 
ment clearly extended the class of persons protected by this provi- 
sion to include not only employees of the subcontractor but also the 
subcontractor himself. Because the language of the statute itself is 
clear and unambiguous, there is no room for judicial construction, 
and we must give it its plain and definite meaning. 


In the instant case, prior to the time of subcontracting the per- 
formance of the roofing work, the general contractor, Buncombe, did 
not require from the subcontractor, plaintiff, a certificate of insur- 
ance, and Buncombe did not obtain from the Industrial Commission 
a certificate stating that plaintiff had complied with N.C.G.S. § 97-93. 
Therefore, having failed to require or to obtain a certificate, 
Buncombe may be held liable for plaintiff’s injuries, pursuant to 
N.C.G.S. § 97-19 as it existed at the time of plaintiff's accident. We 
note that this is the result reached by Deputy Commissioner Nance 
and by the Industrial Commission, the agency charged with carrying 
out the responsibilities of the Workers’ Compensation Act. Since 
plaintiff is a member of the class of subcontractors entitled to indi- 
vidual coverage under N.C.G.S. § 97-19 as it existed at the time of his 
accident, the statute extended workers’ compensation benefits to 
plaintiff under the same conditions as it extended coverage to plain- 
tiff’s employees. Accordingly, the Court of Appeals erred in holding 
that the Commission lacked jurisdiction over plaintiff’s claim. 


For the foregoing reasons, we reverse the decision of the Court 
of Appeals, which vacated the opinion and award entered by the 
Industrial Commission. 


REVERSED. 
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STATE OF NORTH CAROLINA v. MARY CLARA ADAMS 


No. 293PA96 
(Filed 11 April 1997) 


Constitutional Law § 264 (NCI4th)— criminal child abuse— 
inculpatory statement—attorney appointed only for civil 
abuse petition—no Sixth Amendment violation 


The trial court erred in a prosecution for first-degree statu- 
tory sexual offense and two counts of felonious child abuse by 
suppressing defendant’s statement to officers as being in viola- 
tion of the Sixth Amendment to the Constitution of the United 
States where medical personnel reported possible child abuse to 
the Department of Social Services; DSS filed a petition alleging 
abuse and neglect; an attorney was appointed to represent 
defendant in regard to the abuse and neglect petition; defendant 
did not have counsel for any criminal charges; a detective inter- 
viewed defendant with her attorney present; the detective asked 
to talk with defendant again; the attorney advised defendant that 
she was not required to speak to the detective and defendant told 
the detective that she did not want to talk to the attorney; and 
defendant eventually went to the Law Enforcement Center with- 
out her attorney and made an incriminating statement. The filing 
of a petition alleging abuse and neglect commences a civil pro- 
ceeding and, by its terms, the Sixth Amendment applies only to 
criminal cases. The Supreme Court could not say, as did the 
Court of Appeals, that the civil and criminal proceedings were so 
intertwined that the commencement of a civil proceeding triggers 
the protection involved in a criminal case. In re Maynard, 116 
N.C. App. 616, dealt with a person’s right to have her attorney 
appointed pursuant to N.C.G.S. § 7A-587 present when DSS dis- 
cussed relinquishing the child for adoption and did not deal with 
a criminal action. 


Am Jur 2d, Criminal Law §§ 743 et seq., 972 et seq. 


On discretionary review pursuant to N.C.G.S. § 7A-3l(c) and 
on appeal of right of a constitutional question pursuant to N.C.G.S. 
§ 7A-30(1) of a unanimous decision of the Court of Appeals, 122 N.C. 
App. 5388, 470 S.E.2d 838 (1996), affirming an order entered 25 April 
1994 by Ellis (B. Craig), J., in Superior Court, Cumberland County, 
suppressing a statement made by the defendant to law enforcement 
officers. Heard in the Supreme Court 10 December 1996. 
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The defendant was charged with first-degree statutory sexual 
offense and two counts of felonious child abuse. She moved to sup- 
press certain statements she made to law enforcement officers on the 
ground that the statements were taken in violation of the Fifth, Sixth, 
and Fourteenth Amendments to the Constitution of the United States 
and Article I, Sections 19 and 23 of the North Carolina Constitution. 


A hearing was held on the defendant’s motion to suppress. The 
evidence at the hearing showed that on 27 November 1992, the 
defendant and her fiance took their five-month-old daughter to Cape 
Fear Valley Medical Center for treatment for anal fissures. The Center 
referred the infant to Duke University Hospital for evaluation of pos- 
sible physical and sexual] abuse. The Center also reported, pursuant 
to N.C.G.S. § 74-543, the possible child abuse to the Director of the 
Department of Social Services of Cumberland County (DSS). 


The DSS, pursuant to N.C.G.S. § 7A-548(a), reported the possible 
child abuse to the district attorney and the Cumberland County 
Sheriff's Department. On 9 December 1992, the DSS filed a petition 
alleging abuse and neglect. Geraldine Spates, an attorney, was 
appointed, pursuant to N.C.G.S. § 7A-587, to represent the defendant 
in regard to the petition alleging abuse and neglect. The defendant 
did not have counsel for any criminal charges which might have been 
brought against her. 


Detective Jo Autry of the Cumberland County Sheriff's 
Department was assigned to the case. Detective Autry interviewed 
the defendant on 30 December 1992 with the defendant’s attorney 
present. On 20 January 1993, Detective Autry contacted Ms. Spates 
and asked to talk with the defendant again. Ms. Spates called the 
defendant and advised her she was not required to speak to the detec- 
tive. The defendant told Ms. Spates that she did not want to talk to 
Detective Autry. 


Detective Autry tried on numerous occasions to talk to the 
defendant. On 5 March 1993, the defendant went to the Law 
Enforcement Center without her attorney and was interviewed by 
Detective Autry and other officers. She made an incriminating state- 
ment that is the subject of the defendant’s motion to suppress. The 
court made findings of fact consistent with the evidence and con- 
cluded “[t]hat at the time of the institution of the juvenile abuse and 
neglect petition, an adversarial judicial proceeding was instituted 
against the Defendant and that the Defendant’s Sixth Amendment 
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right to counsel attached at that point.” The court excluded from evi- 
dence the defendant’s statement to the officers of 5 March 1993. The 
Court of Appeals affirmed. 


Michael F. Easley, Attorney General, by Jane R. Garvey, 
Assistant Attorney General, for the State-appellant. 


Malcolm Ray Hunter, Jr, Appellate Defender, and Gordon 
Widenhouse, for the defendant-appellee. 


WEBB, Justice. 


The issue in this case is whether the initiation of a civil juvenile 
petition for abuse and neglect is the equivalent of the initiation of for- 
mal, adversarial proceedings for purposes of the invocation of the 
Sixth Amendment right to the assistance of counsel. The superior 
court did not deal with the defendant’s contentions under the Fifth 
Amendment or under the state Constitution, and neither party dis- 
cusses them in the briefs. We shall deal in this case only with the 
defendant’s right to counsel under the Sixth Amendment to the 
Constitution of the United States. 


In Kirby v. Illinois, 406 U.S. 682, 32 L. Ed. 2d 411 (1972), the 
United States Supreme Court held that a defendant’s Sixth 
Amendment right to counsel attaches only at the time adversary judi- 
cial proceedings have been initiated against him or her whether by 
way of formal charge, preliminary hearing, indictment, information, 
or arraignment. The Court said: 


The initiation of judicial criminal proceedings is far from a 
mere formalism. It is the starting point of our whole system of 
adversary criminal justice. For it is only then that the government 
has committed itself to prosecute, and only then that the adverse 
positions of government and defendant have solidified. It is then 
that a defendant finds himself faced with the prosecutorial forces 
of organized society, and immersed in the intricacies of substan- 
tive and procedural criminal law. It is this point, therefore, that 
marks the commencement of the “criminal prosecutions” to 
which alone the explicit guarantees of the Sixth Amendment are 
applicable. 


Id. at 689-90, 32 L. Ed. 2d at 417-18. 


The superior court held that the filing of a petition alleging abuse 
and neglect triggered the defendant's Sixth Amendment right to an 


748 IN THE SUPREME COURT 


STATE v. ADAMS 
[345 N.C. 745 (1997)] 


attorney, which required the statement she made to the officers on 5 
March 1993 to be suppressed. The Court of Appeals affirmed. We 
disagree. 


As we read Kirby, it is only when criminal proceedings have been 
instituted against a defendant that a Sixth Amendment right to an 
attorney attaches. The Supreme Court also said that it is only then 
that the government has committed itself to prosecute, and it is only 
then that the adverse positions of the government and the defendant 
have solidified. 


When the DSS filed the petition alleging abuse and neglect, the 
State was not committed to prosecute the defendant. The filing of a 
petition alleging abuse and neglect commences a civil proceeding. By 
its terms, the Sixth Amendment applies only to criminal cases. We 
cannot say, as did the Court of Appeals, that the civil and criminal 
proceedings are so intertwined that the commencement of a civil pro- 
ceeding triggers the protection involved in a criminal case. We are 
bound to hold, pursuant to Kirby, that the defendant’s Sixth 
Amendment right to an attorney did not attach at that time. 


We also conclude that the defendant's statutory right to counsel 
was not violated. In re Maynard, 116 N.C. App. 616, 448 S.E.2d 871 
(1994), disc. rev. denied, 339 N.C. 618, 454 8.E.2d 254 (1995), upon 
which the Court of Appeals relied, is not helpful to the defendant. 
That case dealt with a person’s right to have her attorney, who was 
appointed pursuant to N.C.G.S. § 7A-587 to represent her in an abuse 
and neglect proceeding, present when representatives of the DSS dis- 
cussed with her the relinquishment of her child for adoption. It did 
not deal with a criminal action. 


For the reasons stated in this opinion, we reverse and remand to 
the Court of Appeals for remand to the Superior Court, Cumberland 
County, which may determine the defendant’s claims pursuant to the 
Fifth Amendment to the Constitution of the United States and pur- 
suant to the North Carolina Constitution. 


REVERSED AND REMANDED. 
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STATE OF NORTH CAROLINA v. AMY JANE SISK 


No. 371A96 
(Filed 11 April 1997) 


Appeal by defendant pursuant to N.C.G.S. § 7A-30(2) from 
the decision of a divided panel of the Court of Appeals, 123 N.C. App. 
361, 473 S.E.2d 348 (1996), affirming a judgment entered by 
DeRamus, J., on 24 March 1995 in Superior Court, Forsyth County. On 
7 November 1996 this Court allowed defendant’s petition for discre- 
tionary review as to an additional issue. Heard in the Supreme Court 
20 March 1997. 


Michael F. Easley, Attorney General, by J. Philip Allen, 
Assistant Attorney General, for the State. 


Paul M. James, Ill, for defendant-appellant. 


PER CURIAM. 


The decision of the Court of Appeals is affirmed for the reasons 
stated in the majority opinion by Judge Johnson. We hold that defend- 
ant’s petition for discretionary review as to an additional issue was 
improvidently allowed. 


AFFIRMED IN PART; DISCRETIONARY REVIEW IMPROVI- 
DENTLY ALLOWED IN PART. 
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THERESA L. SOTELO v. CHARLES E, DREW 


No. 398A96 
(Filed 11 April 1997) 


Appeal by plaintiff pursuant to N.C.G.S. § 7A-30(2) from the deci- 
sion of a divided panel of the Court of Appeals, 123 N.C. App. 464, 473 
S.E.2d 379 (1996), vacating the order entered by Aycock, J., on 4 
November 1994 in District Court, Wayne County, and remanding the 
case to the trial court for entry of an order dismissing the Attorney 
General’s motion pursuant to N.C. R. Civ. P. 60(b). Heard in the 
Supreme Court 20 March 1997. 


Michael F’ Easley, Attorney General, by Elizabeth J. Weese, 
Assistant Attorney General, on behalf of plaintiff-appellant. 


Warren, Kerr, Walston, Hollowell & Taylor, L.L.P., by David E. 
Hollowell and Richard J. Archie, for defendant-appellee. 


PER CURIAM. 


AFFIRMED. 
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BRADLEY v. HALL 
No. 63P97 
Case below: 125 N.C.App. 211 


Petition by defendants for discretionary review pursuant to G.S. 
7A-31 denied 10 April 1997. Petition by plaintiff for discretionary 
review pursuant to G.S. 7A-31 denied 10 April 1997. 


BRIETZ v. PLANK 

No. 512P96 

Case below: 124 N.C.App. 456 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 10 April 1997. 
BULLINS v. ABITIBI-PRICE CORP. 

No. 547P96 

Case below: 124 N.C.App. 530 

Petition by plaintiffs for discretionary review pursuant to G.S. 
7A-31 denied 10 April 1997. 
CAUBLE v. SOFT-PLAY, INC. 

No. 548P96 

Case below: 124 N.C.App. 526 

Petition by defendants for discretionary review pursuant to G.S. 
7A-31 denied 10 April 1997. 
CHAPMAN v. BYRD 

No. 461P96 

Case below: 124 N.C.App. 13 


Petition by plaintiffs for discretionary review pursuant to G.S. 
7A-31 denied 10 April 1997. 
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CISNEROS v. CISNEROS 

No. 503P96 

Case below: 124 N.C.App. 666 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 10 April 1997. 
CITY OF CHARLOTTE v. COOK 

No. 83PA97 

Case below: 125 N.C.App. 205 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 allowed 10 April 1997. 


COLLINS & AIKMAN PRODUCTS CO. v. 
HARTFORD ACCIDENT & INDEM. CO. 


No. 128P97 
Case below: 125 N.C.App. 412 


Petition by plaintiff for discretionary review pursuant to GS. 
7A-31 denied 10 April 1997. 


FAIRWAY OUTDOOR ADVERTISING v. CITY OF SALISBURY 
No. 558P96 


Case below: 124 N.C.App. 666 


Petition by plaintiff for writ of certiorari to review the decision of 
the North Carolina Court of Appeals denied 10 April 1997. 


GILLIAM v. FIRST UNION NAT. BANK 
No. 93P97 
Case below: 125 N.C.App. 416 


Petition by plaintiff for discretionary review pursuant to G:S. 
7A-31 denied 10 April 1997. 
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GUILFORD COUNTY BD. OF COMRS.v. TROGDON 
No. 48P97 
Case below: 124 N.C.App. 741 


Petition by plaintiffs for discretionary review pursuant to G.S. 
7A-31 denied 10 April 1997. Petition by defendant (Peerless) for dis- 
cretionary review pursuant to G.S. 7A-31 denied 10 April 1997. Motion 
by defendant (Trogdon) to withdraw petition for discretionary review 
allowed 10 April 1997. 


HERRING v. HAYES 

No. 71P97 

Case below: 125 N.C.App. 211 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 10 April 1997. 
JORDAN v. CENTRAL PIEDMONT COMMUNITY COLLEGE 

No. 470P96 

Case below: 124 N.C.App. 113 

Petition by defendants for discretionary review pursuant to G.S. 
7A-31 denied 10 April 1997. 
KAPLAN v. PROLIFE ACTION LEAGUE OF GREENSBORO 

No. 450A96 

Case below: 123 N.C.App. 720 


Petition by plaintiffs for discretionary review pursuant to G.S. 
7A-31 and Appellate Rule 16(b) as to issues in addition to those pre- 
sented as the basis for the dissenting opinion in the Court of Appeals 
denied 10 April 1997. Motion by defendants (Prolife Action, et al) to 
dismiss appeal in part allowed 10 April 1997. 


KOLTIS v. N.C. DEPT. OF HUMAN RESOURCES 
No. 108P97 


Case below: 125 N.C.App. 268 


Motion by intervenor respondent (Pitt County Hospital) to with- 
draw petition for discretionary review allowed 10 April 1997. 
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LOOS v. DUTRO 

No. 107P97 

Case below: 125 N.C.App. 615 

Motion by defendant (Dutro) for temporary stay allowed 12 
March 1997 pending receipt and determination of a timely filed peti- 
tion for discretionary review. 
McMILLIAN v. N.C. FARM BUREAU MUTUAL INS. CO. 

No. 104PA97 

Case below: 125 N.C.App. 247 


Petition by defendant (NC Farm Bureau) for discretionary review 
pursuant to G.S. 7A-31 allowed 10 April 1997. Petition by defendant 
(Allstate) for discretionary review allowed 10 April 1997. 


MEMBERS INTERIOR CONSTRUCTION v. 

LEADER CONSTRUCTION CO. 

No. 489P96 

Case below: 124 N.C.App. 121 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 10 April 1997. 
MIRACLE v. N.C. LOCAL GOV’T. EMPLOYEES’ 

RETIREMENT SYSTEM 

No. 523P96 

Case below: 124 N.C.App. 285 

Petition by defendants for discretionary review pursuant to G.S. 
7A-31 denied 10 April 1997. Petition by plaintiff for discretionary 
review pursuant to G.S. 7A-31 denied 10 April 1997. 
MULLIS v. AMP, INC. 

No. 106P97 

Case below: 125 N.C.App. 419 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 10 April 1997. 
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NELSON v. HAYES 
No. 495P96 
Case below: 124 N.C.App. 458 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 10 April 1997. 


PERRITT v. ST. PIERRE 
No. 460PA96 
Case below: 124 N.C.App. 228 


Petition by defendant (The City of Greensboro) for discretionary 
review pursuant to G.S. 7A-31 allowed 10 April 1997 for the purpose 
of remanding to the North Carolina Court of Appeals for reconsider- 
ation in light of this Court’s decision in Lyles v. City of Charlotte, 344 
N.C.App. 676. 


RIGGS v. RIGGS 
No. 14P97 
Case below: 124 N.C.App. 647 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 10 April 1997. 


ROBERTS v. FIRST CITIZENS BANK AND TRUST CO. 
No. 38PA97 
Case below: 124 N.C.App. 713 


Motion by defendant to withdraw petition for discretionary 
review is treated as a motion to withdraw the appeal and is allowed 
24 March 1997. 


SALAS v. McGEE 
No. 111P97 
Case below: 125 N.C.App. 255 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 10 April 1997. Motion by the Attorney General to dis- 
miss the appeal for lack of substantial constitutional question 
allowed 10 April 1997. 


756 IN THE SUPREME COURT 


DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-3] 


SOTELO v. DREW 
No. 398A96 
Case below: 123 N.C.App. 464 
Motion by defendant to dismiss appeal denied 10 April 1997. 


STATE v. BALDWIN 
No. 126PA97 
Case below: 125 N.C.App. 530 


Motion by Attorney General for temporary stay allowed 24 March 
1997. Petition by Attorney General for writ of supersedeas allowed 10 
April 1997. Petition by Attorney General for discretionary review pur- 
suant to G.S. 7A-31 allowed 10 April 1997. Justice Orr recused. 


STATE v. BAYSDEN 
No. 41P97 
Case below: 105 N.C.App. 445 


Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 10 April 1997. Justice 
Parker recused. 


STATE v. BAZEMORE 
No. 1381P97 
Case below: 125 N.C.App. 422 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 10 April 1997. 


STATE v. BURNS 
No. 118A97 
Case below: 125 N.C.App. 616 


Petition by Attorney General for writ of supersedeas and motion 
for temporary stay denied 18 March 1997. 
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STATE v. GODWIN 
No. 518P96 
Case below: 124 N.C.App. 460 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 10 April 1997. Motion by Attorney General to dismiss 
the appeal for lack of substantial constitutional question allowed 10 
April 1997. 

STATE v. GUNTER 
No. 80P97 
Case below: 125 N.C.App. 215 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 10 April 1997. 


STATE v. HAMILTON 
No. 95P97 
Case below: 125 N.C.App. 396 


Notice of appeal by defendant (substantial constitutional ques- 
tion) dismissed by the Court ex mero motu 10 April 1997. Petition by 
defendant for discretionary review pursuant to G.S. 7A-31 denied 10 
April 1997. 

STATE v. HEATH 
No. 88P97 
Case below: 125 N.C.App. 420 


Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 10 April 1997. 


STATE v. HILL 
No. 69P97 
Case below: 125 N.C.App. 213 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 10 April 1997. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


STATE v. HUNT 

No. 5A86-6 

Case below: Robeson County Superior Court 

Petition by defendant for writ of certiorari to review the order of 
the Superior Court, Robeson County, denied 10 April 1997. 
STATE v. JOHNSON 

No. 516P96 

Case below: 124 N.C.App. 462 

Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 10 April 1997. 
STATE v. JORDAN 

No. 485P96 

Case below: 124 N.C.App. 231 


Petition by defendant (Jordan) for discretionary review pursuant 
to G.S. 7A-31 denied 10 April 1997. Petition by defendant (McElreath) 
for discretionary review pursuant to G.S. 7A-31 denied 10 April 1997. 
Motion by the Attorney General to dismiss the appeal for lack of sub- 
stantial constitutional question allowed 10 April 1997. 

STATE v. NOLON 

No. 59P97 

Case below: 125 N.C.App. 213 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 10 April 1997. 

STATE v. PHILLIP 
No. 10P97 
Case below: 124 N.C.App. 231 


Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 10 April 1997. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


STATE v. PRICE 
No. 534P96 
Case below: 122 N.C.App. 580 


Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 10 April 1997. 


STATE v. SEXTON 
No. 499A91-3 
Case below: Wake County Superior Court 


Petition by defendant for writ of certiorari to review the decision 
of the Superior Court, Wake County, denied 10 April 1997. 


STATE v. SMITH 
No. 139P97 
Case below: 125 N.C.App. 422 


Petition by defendant for writ of supersedeas and motion for tem- 
porary stay denied 26 March 1997. Petition by defendant for discre- 
tionary review pursuant to G.S. 7A-31 denied 26 March 1997. 


STATE v. WILSON 
No. 1382P97 
Case below: 125 N.C.App. 423 


Notice of appeal by defendant (substantial constitutional ques- 
tion) dismissed 10 April 1997. Petition by defendant for discretionary 
review pursuant to G.S. 7A-31 denied 10 April 1997. 


STEELE v. LEWIS & DAGGETT 
No. 33P97 
Case below: 124 N.C.App. 788 


Petition by plaintiffs for discretionary review pursuant to G.S. 
7A-31 denied 10 April 1997. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


STUART v. CECIL 
No. 84P97 
Case below: 125 N.C.App. 215 


Motion by plaintiffs (Stuart, et al) to dismiss petition for discre- 
tionary review denied 10 April 1997. Petition by defendant (General 
Motors Corporation) for discretionary review pursuant to G.S. 7A-31 
denied 10 April 1997. Justice Webb recused. 

TATARAGASI v. TATARAGASI 

No. 514P96 

Case below: 124 N.C.App. 255 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 10 April 1997. Motion by plaintiff to dismiss appeal for 
lack of substantial constitutional question allowed 10 April 1997. 
TIERNEY v. GARRARD 

No. 496PA96 

Case below: 124 N.C.App. 415 

Petition by plaintiffs for discretionary review pursuant to GS. 
7A-31 allowed 10 April 1997. 

TREASURER OF STATE OF CONN. v. HOWARD 

No. 4P97 

Case below: 124 N.C.App. 673 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 10 April 1997. 

WARREN v. JACKSON 
No. 67P97 
Case below: 125 N.C.App. 96 


Petition by plaintiff for discretionary review pursuant to G-.S. 
7A-31 denied 10 April 1997. Petition by defendants for discretionary 
review pursuant to G.S. 7A-31 denied 10 April 1997. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


WATKINS v. ESTATE OF WATKINS 
No. 465P96 
Case below: 124 N.C.App. 229 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 10 April 1997. 


PETITIONS TO REHEAR 


FULTON CORP. v. FAULKNER 

No. 305A93-2 

Case below: 345 N.C. 419 

Petition by plaintiff to rehear pursuant to Rule 31 denied 24 
March 1997. 
IN RE RENFER 

No. 498A96 

Case below: 345 N.C. 632 

Motion by Attorney General for reconsideration denied 10 April 
1997. 
SOLES v. CITY OF RALEIGH CIVIL SERVICE COMM. 

No. 280PA95 

Case below: 345 N.C. 448 

Petition by petitioner to rehear pursuant to Rule 31 denied 10 
April 1997. 
STATE v. MOODY 

No. 64A96 

Case below: 345 N.C. 563 


Petition by defendant to rehear pursuant to Rule 31 dismissed 17 
March 1997. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


WHITFORD v. GASKILL 
No. 399PA95 
Case below: 345 N.C. 475 


Petition by plaintiff to rehear pursuant to Rule 31 allowed 19 
March 1997 for the sole purpose of entering the following order: 
Delete the following clause at the end of the last paragraph on the last 
page of the opinion: “for entry of judgment consistent with this opin- 
ion.” and substitute the following clause in lieu thereof: “for further 
proceedings not inconsistent with this opinion.” 


APPENDIXES 


AMENDMENT TO APPELLATE RULES 


AMENDMENT TO THE RULES AND 
REGULATIONS OF THE NORTH CAROLINA 
STATE BAR CONCERNING IOLTA 


AMENDMENT TO THE RULES GOVERNING 
ADMISSION TO PRACTICE LAW IN 
THE STATE OF NORTH CAROLINA 


AMENDMENTS TO THE RULES AND 
REGULATIONS OF THE NORTH CAROLINA 
STATE BAR CONCERNING 
CONTINUING LEGAL EDUCATION 


AMENDMENTS TO THE RULES AND 
REGULATIONS OF THE NORTH CAROLINA 
STATE BAR CONCERNING 
THE CLIENT SECURITY FUND 


AMENDMENTS TO THE RULES AND 
REGULATIONS OF THE NORTH CAROLINA 
STATE BAR CONCERNING 
LEGAL SPECIALIZATION 


AMENDMENTS TO THE RULES AND 
REGULATIONS OF THE NORTH CAROLINA 
STATE BAR CONCERNING 
TRUST ACCOUNTING 


AMENDMENTS TO THE RULES AND 
REGULATIONS OF THE NORTH CAROLINA 
STATE BAR CONCERNING 
ORGANIZATIONS PRACTICING LAW 


AMENDMENTS TO THE RULES AND 
REGULATIONS OF THE NORTH CAROLINA 
STATE BAR CONCERNING 
DISCIPLINE AND DISABILITY 


THE REVISED RULES OF 
PROFESSIONAL CONDUCT OF 
THE NORTH CAROLINA STATE BAR 


IN THE SUPREME COURT OF NORTH CAROLINA 


Order Adopting Amendment to the Rules 
of Appellate Procedure 


Rules 3(c), 8(a), 9(b)(5), 11(c), 12(¢), 14(a), 150d), 18(c), 21(c), 
21(f), 23(e), 25(a), 26(b), 26(g), Appendix A and Appendix D are 
hereby amended to read as in the following pages. All amendments 
shall become effective as follows: 


To rules 3, 9, 11, 12 and 25 and Appendixes A and D, immediately 
upon their adoption. 


To rules 8, 14, 15, 18, 21, 23, and 26, on 1 July 1997. 


Adopted by the Court in Conference this 6th day of March, 1997. 
These amendments shall be promulgated by publication in the 
Advance Sheets of the Supreme Court and the Court of Appeals. 
These amendments shall also be published as quickly as practical on 
the North Carolina Judicial Branch of Government Internet Home 
Page (http://www.aoc.state.nc.us). 


Orr, J 
For the Court 
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766 RULES OF APPELLATE PROCEDURE 


RULE 3 
APPEAL IN CIVIL CASES—HOW AND WHEN TAKEN 


(c) Time for Taking Appeal. Appeal from a judgment or order 
in a civil action or special proceeding must be taken within 30 days 
after its entry. The running of the time for filing and serving a notice 
of appeal in a civil action or special proceeding is tolled as to all par- 
ties for the duration of any period of noncompliance with the service 
requirement of Rule 58 of the Rules of Civil Procedure-ard or by a 
timely motion filed by any party pursuant to the Rules of Civil 
Procedure enumerated in this subdivision-—and . The full time for 
appeal commences to run and is to be computed from the date of 
compliance with the service requirement of Rule 58 of the Rules of 
Civil Procedure or from the entry of an order upon any of the follow- 
ing motions: 


(1) a motion under Rule 50(b) for judgment n.o.v., whether or not 
with conditional grant or denial of new trial; 


(2) a motion under Rule 52(b) to amend or make additional find- 
ings of fact, whether or not an alteration of the judgment would be 
required if the motion is granted; 


(3) a motion under Rule 59 to alter or amend a judgment; 
(4) a motion under Rule 59 for a new trial. 


If a timely notice of appeal is filed and served by a party, any other 
party may file and serve a notice of appeal within 10 days after the 
first notice of appeal was served on such party. 


RULE 8 
STAY PENDING APPEAL 


I. Stay in Civil Cases. When appeal is taken in a civil action 
from a judgment, order, or other determination of a trial court, stay 
of execution or enforcement thereof pending disposition of the 
appeal must ordinarily first be sought by the deposit of security with 
the clerk of the superior court in those cases for which provision is 
made by law for the entry of stays upon deposit of adequate security, 
or by application to the trial court for a stay order in all other cases. 
After a stay order or entry has been denied or vacated by a trial court, 
an appellant may apply to the appropriate appellate court for a writ 
of supersedeas in accordance with Rule 23. In any appeal which is 
allowed by law to be taken from an agency to the appellate division, 
application for the Writ of Supersedeas may be made to the appellate 
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court in the first instance. Application for the writ of supersedeas 
may similarly be made to the appellate court in the first instance 
when extraordinary circumstances make it impracticable to obtain a 
stay by deposit of security or by application to the trial court for a 
stay order. 


RULE 9 
THE RECORD ON APPEAL 


(b) Form of Record; Amendments. The record on appeal shall 
be in the format prescribed by Rule 26(g) and the appendixes to these 
rules. 


(5) Additions and Amendments to Record on Appeal. On 
motion of any party or on its own initiative, the appellate court may 
order additional portions of a trial court record or transcript sent up 
and added to the record on appeal. On motion of any party the appel- 
late court may order any portion of the record on appeal or transcript 
amended to correct error shown as to form or content. Prior to the 
deeketine filing of the record on appeal in the appellate court, such 
motions may be made by any party to the trial tribunal. 


RULE 11 
SETTLING THE RECORD ON APPEAL 


(c) By Judicial Order or Appellant’s Failure to Request 
Judicial Settlement. Within 21 days (35 days in capitally tried 
cases) after service upon him of appellant’s proposed record on 
appeal, an appellee may serve upon all other parties specific amend- 
ments or objections to the proposed record on appeal, or a proposed 
alternative record on appeal. Amendments or objections to the pro- 
posed record on appeal shall be set out in a separate paper. 


If any appellee timely es serves amendments, objections, or a 
proposed alternative record on appeal, the appellant or any other 
appellee, within 10 days after expiration of the time within which the 
appellee last served might have fled served, may in writing request 
the judge from whose judgment, order, or other determination appeal 
was taken to settle the record on appeal. A copy of the request, 
endorsed with a certificate showing service on the judge, shall be 
filed forthwith in the office of the clerk of the superior court, and 
served upon all other parties. Each party shall promptly provide to 
the judge a reference copy of the record items, amendments, or 
objections served by that party in the case. If only one appellee or 
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only one set of appellees proceeding jointly have so fed served, and 
no other party makes timely request for judicial settlement, the 
record on appeal is thereupon settled in accordance with the 
appellee’s objections, amendments or proposed alternative record on 
appeal. If more than one appellee proceeding separately have so fed 
served, failure of the appellant to make timely request for judicial set- 
tlement results in abandonment of the appeal as to those appellees, 
unless within the time allowed an appellee makes request in the same 
manner. 





RULE 12 


FILING THE RECORD; DOCKETING THE APPEAL; 
COPIES OF THE RECORD 


(c) Copies of Record on Appeal. The appellant need file but a 
single copy of the record on appeal. Upon filing, the appellant may be 
required to pay to the clerk of the appellate court a deposit fixed by 
the clerk to cover the costs of reproducing copies of the record on 
appeal. The clerk will reproduce and distribute copies as directed by 
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In civil appeals in forma pauperis the appellant need not pay a 
deposit for reproducing copies, but at the time of filing the original 
record on appeal shall also deliver to the clerk two legible copies 
thereof. 


RULE 14 


APPEALS OF RIGHT FROM COURT OF APPEALS TO 
SUPREME COURT UNDER G.S. 7A-30 


(a) Notice of Appeal; Filing and Service. Appeals of right 
from the Court of Appeals to the Supreme Court are taken by filing 
notices of appeal with the Clerk of the Court of Appeals and with the 
Clerk of the Supreme Court and serving notice of appeal upon all 
other parties within 15 days after the mandate of the Court of Appeals 
has been issued to the trial tribunal. For cases which arise from the 
Industrial Commission, a copy of the notice of appeal shall be served 
on the Chairman of the Industrial Commission. The running of the 
time for filing and serving a notice of appeal is tolled as to all parties 
by the filing by any party within such time of a petition for rehearing 
under Rule 31 of these rules, and the full time for appeal thereafter 
commences to run and is computed as to all parties from the date of 
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entry by the Court of Appeals of an order denying the petition for 
rehearing. If a timely notice of appeal is filed by a party, any other 
party may file a notice of appeal within 10 days after the first notice 
of appeal was filed. A petition prepared in accordance with Rule 
15(c) for discretionary review in the event the appeal is determined 
not to be of right or for issues in addition to those set out as the basis 
for a dissenting opinion may be filed with or contained in the notice 
of appeal. 


RULE 15 


DISCRETIONARY REVIEW ON CERTIFICATION BY 
SUPREME COURT UNDER G:S. 7A-31 


(b) Same; Filing and Service. A petition for review prior to 
determination by the Court of Appeals shall be filed with the Clerk of 
the Supreme Court and served on all other parties within 15 days 
after the appeal is docketed in the Court of Appeals. For cases which 
arise from the Industrial Commission, a copy of the petition shall be 
served on the Chairman of the Industrial Commission. A petition for 
review following determination by the Court of Appeals shall be sim- 
ilarly filed and served within 15 days after the mandate of the Court 
of Appeals has been issued to the trial tribunal. Such a petition may 
be contained in or filed with a notice of appeal of right, to be consid- 
ered by the Supreme Court in the event the appeal is determined not 
to be of right, as provided in Rule 14(a). The running of the time for 
filing and serving a petition for review following determination by the 
Court of Appeals is terminated as to all parties by the filing by any 
party within such time of a petition for rehearing under Rule 31 of 
these rules, and the full time for filing and serving such a petition for 
review thereafter commences to run and is computed as to all parties 
from the date of entry by the Court of Appeals of an order denying the 
petition for rehearing. If a timely petition for review is filed by a 
party, any other party may file a petition for review within 10 days 
after the first petition for review was filed. 


RULE 18 


TAKING APPEAL; RECORD ON APPEAL— 
COMPOSITION AND SETTLEMENT 


(c) Composition of Record on Appeal. The record on appeal 
in appeals from any agency shall contain: 


(1) an index of the contents of the record, which shall 
appear as the first page thereof; 
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a statement identifying the commission or agency from 
whose judgment, order or opinion appeal is taken, the 
session at which the judgment, order or opinion was 
rendered, or if rendered out of session, the time and 


place of rendition, and the party appealing: 


a copy of the summons with return, notice of hearing, 
or other papers showing jurisdiction of the agency over 
persons or property sought to be bound in the proceed- 
ing, or a statement showing same; 





copies of all other notices, pleadings, petitions, or other 
papers required by law or rule of the agency, including 
a Form 44 for all cases which originate from _ the 
Industrial Commission,to be filed with the agency to 
present and define the matter for determination; 


a copy of any findings of fact and conclusions of law 
and a copy of the order, award, decision, or other deter- 
mination of the agency from which appeal was taken; 


so much of the evidence taken before the agency or be- 
fore any division, commissioner, deputy commissioner, 
or hearing officer of the agency, set out in the form pro- 
vided in Rule 9(c)(1), as is necessary for an under- 
standing of all errors assigned, or a statement specify- 
ing that the verbatim transcript of proceedings is being 
filed with the record pursuant to Rule 9(c)(2) and (3); 


where the agency has reviewed a record of proceedings 
before a division, or an individual commissioner, deputy 
commissioner, or hearing officer of the agency, copies 
of all items included in the record filed with the agency 
which are necessary for an understanding of all errors 
assigned; 


copies of all other papers filed and statements of all 
other proceedings had before the agency or any of its 
individual commissioners, deputies, or divisions which 
are necessary to an understanding of all errors assigned 
unless they appear in the verbatim transcript of pro- 
ceedings which is being filed pursuant to Rule 9(c)(2) 
and (3); 


a copy of the notice of appeal from the agency, of all 
orders establishing time limits relative to the perfecting 
of the appeal, of any order finding a party to the appeal 
to be a civil pauper, and of any agreement, notice of 
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approval, or order settling the record on appeal and set- 
tling the verbatim transcript of proceedings if one is 
filed pursuant to Rule 9(c)(2) and (3); and 


(10) assignments of error to the actions of the agency, set 
out as provided in Rule 10. 


RULE 21 
CERTIORARI 


(c) Same; Filing and Service; Content. The petition shall be 
filed without unreasonable delay and shall be accompanied by proof 
of service upon all other parties. For cases which arise from the 
Industrial Commission, a copy of the petition shall be served on the 
Chairman of the Industrial Commission. The petition shall contain a 
statement of the facts necessary to an understanding of the issues 
presented by the application; a statement of the reasons why the writ 
should issue; and certified copies of the judgment, order or opinion 
or parts of the record which may be essential to an understanding of 
the matters set forth in the petition. The petition shall be verified by 
counsel or the petitioner. Upon receipt of the prescribed docket fee, 
the clerk will docket the petition. 


(f) Petition for Writ in Post Conviction Matters—Death 
Penalty Cases. A petition for writ of certiorari to review orders of 
the trial court denyine on motions for appropriate relief in death 
penalty cases shall be filed in the Supreme Court within 60 days after 
delivery of the transcript of the hearing on the motion for appropri- 
ate relief to the petitioning party. The responding party shall file its 
response within 30 days of service of the petition. 


RULE 23 
SUPERSEDEAS 


(e) Temporary Stay. Upon the filing of a petition for super- 
sedeas, the applicant may apply, either within the petition or by sep- 
arate paper, for an order temporarily staying enforcement or execu- 
tion of the judgment, order, or other determination pending decision 
by the court upon the petition for supersedeas. If application is made 
by separate paper, it shall be filed and served in the manner provided 
for the petition for supersedeas in Rule 23(c). The court for good 
cause shown in such a petition for temporary stay may issue such an 


order ex parte. In capital cases, such stay, if granted shall remain in 
effect until the period for filing a petition for certiorari in the United 
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States Supreme Court has passed without a petition being filed, or 
until certiorari on a timely filed petition has been denied by that 
Court. At that time, the stay shall automatically dissolve. 


RULE 25 
PENALTIES FOR FAILURE TO COMPLY WITH RULES 


(a) Failure of Appellant to Take Timely Action. If after giv- 
ing notice of appeal from any court, commission, or commissioner 
the appellant shall fail within the times allowed by these rules or by 
order of court to take any action required to present the appeal for 
decision, the appeal may on motion of any other party be dismissed. 
Prior to the filing of an appeal in an appellate court motions to dis- 
miss are made to the court, commission, or commissioner from 
which appeal has been taken; after an appeal has been deeketed filed 
in an appellate court motions to dismiss are made to that court. 
Motions to dismiss shall be supported by affidavits or certified copies 
of docket entries which show the failure to take timely action or oth- 
erwise perfect the appeal, and shall be allowed unless compliance or 
a waiver thereof is shown on the record, or unless the appellee shall 
consent to action out of time, or unless the court for good cause shall 
permit the action to be taken out of time. 


RULE 26 
FILING AND SERVICE 


(b) Service of All Papers Required. Copies of all papers 
filed by any party and not required by these rules to be served by the 
clerk shall, at or before the time of filing, be served on all other par- 
ties to the appeal. For cases which arise from the Industrial Com- 


mission, a copy shall be served on the Chairman of the Industrial 
Commission. 


(g) Form of Papers; Copies. Papers presented to either appel- 
late court for filing shall be letter size (8-1/2 x 11”) with the exception 
of wills and exhibits. Documents filed in the trial division prior to 
July 1, 1982, may be included in records on appeal whether they are 
letter size or legal size (8-1/2 x 14”). All printed matter must appear in 
at least 11 point type on unglazed white paper of 16-20 pound sub- 
stance so as to produce a clear, black image, leaving a margin of 
approximately one inch on each side. The body of text shall be pre- 
sented with double spacing between each line of text. The format of 
all papers presented for filing shall follow the instructions found in 
the Appendixes to these Appellate Rules. 
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All documents presented to either appellate court other than 
records on appeal, which in this respect are governed by Appellate 
Rule 9, shall, unless they are less than 6 10 pages in length, be pre- 
ceded by a subject index of the matter contained therein, with page 
references, and a table of authorities, i.e., cases (alphabetically 
arranged), constitutional provisions, statutes, and text books cited, 
with references to the pages where they are cited. 


The body of the document shall at its close bear the printed 
name, post office address, and telephone number of counsel of 
record, and in addition, at the appropriate place, the manuscript 
signature of counsel of record. 


APPENDIX A 


TIMETABLE OF APPEALS FROM TRIAL DIVISION 
UNDER ARTICLE II OF THE RULES OF 
APPELLATE PROCEDURE 





Action Time (days) From date of Rule Ref. 
Requesting judicial 10 Jast day within which an 1l(c) 
settlement of record appellee served could 

file serve objections, etc. 18 (d)(8) 


APPENDIX D. FORMS 
2. APPEAL ENTRIES 


The appeal entries are appropriate as a ready means of providing 
in composite form for the record on appeal: 


1) the entry required by App. Rule 94} (a) showing appeal 
duly taken by w¥iter oral notice under App. Rule 3€@ (b) or 
4(a); and 





342) the entry required by App. Rule 945 (a) showing any Judi- 
cial extension of time for serving proposed record on appeal 
under App. Rule 27(c). 


These entries of record may also be made separately. 


Where appeal is taken by filing and serving written notice after 
the term of court, a copy of the notice with filing date and proof of 
service is appropriate as the record entry required. 


774 RULES OF APPELLATE PROCEDURE 
PerTables-t— —and3-efApperndieG-—Such “appeal entries” are 


appropriately included in the record on appeal following the judg- 
ment from which appeal is taken. 


The judge's signature, while not technically required, is tradi- 
tional and serves as authentication of the substance of the entries. 


(Defendant) gave due notice of appeal | to the (Court of 
Appeals)(Supreme Court). 
adsudeedte—be—suffietent (Defendant) shall have 10 days in 
which to order the transcript, or, in the alternative, 35 days in 
which to serve a proposed record on appeal on the appellee. 
(Plaintiff) is allowed +5 21 days thereafter within which to serve 
objections or a proposed alternative record on appeal. 


This day of oe 


s/ 
Judge Presiding 


AMENDMENT TO THE RULES AND REGULATIONS OF THE 
NORTH CAROLINA STATE BAR CONCERNING IOLTA 


The following amendment to the Rules, Regulations, and the Certifi- 
cate of Organization of the North Carolina State Bar was duly adopt- 
ed by the Council of the North Carolina State Bar at its quarterly 
meeting on January 24, 1997. 


BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar concern- 
ing the Interest on Lawyers Trust Accounts Program (IOLTA), as par- 
ticularly set forth in 27 N.C.A.C. 1D .1301, be amended as follows 
(additions in bold type, deletions interlined): 


Title 27, Chapter 1 
Subchapter D 


Rule .1301 Purpose 


The funds received, and any interest, dividends, or other pro- 
ceeds received thereafter with respect to these funds shall be 
used for programs concerned with the improvement of the 
administration of justice, under the supervision and direction of 
the board established under this plan to administer the funds. 
The board will award grants or noninterest bearing loans 
under the s#e four categories approved by the North Carolina 
Supreme Court being mindful of its tax exempt status and the 
IRS rulings that private interests of the legal profession are not 
to be funded with IOLTA funds. 


NORTH CAROLINA 
WAKE COUNTY 


I, L. Thomas Lunsford, I, Secretary-Treasurer of the North Car- 
olina State Bar, do hereby certify that the foregoing amendment to 
the Rules and Regulations of the North Carolina State Bar was duly 
adopted by the Council of the North Carolina State Bar at a regular- 
ly called meeting on January 24, 1997. 


Given over my hand and the Seal of the North Carolina State Bar, 
this the 14th day of February, 1997. 


s/L. Thomas Lunsford 
Secretary 
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After examining the foregoing amendment to the Rules and Reg- 
ulations of the North Carolina State Bar as adopted by the Council of 
the North Carolina State Bar, it is my opinion that the same is not 
inconsistent with Article 4, Chapter 84, of the General Statutes. 


This the _6th_ day of _ March __,1997. 


s/Burley B. Mitchell, Jr. 
Burley B. Mitchell, Jr. 


Chief Justice 
Upon the foregoing certificate, it is ordered that the foregoing 
amendment to the Rules and Regulations of the North Carolina State 
Bar be spread upon the minutes of the Supreme Court and that it be 
published in the forthcoming volume of the Reports as provided by 
the Act incorporating the North Carolina State Bar. 


This the _6th_ day of _March_, 1997. 


s/Orr, J. 
For the Court 





AMENDMENT TO THE RULES GOVERNING ADMISSION 
TO PRACTICE LAW IN THE 
STATE OF NORTH CAROLINA 


The following amendment to the Rules Governing Admission to Prac- 
tice Law in the State of North Carolina was adopted by the Council 
of the North Carolina State Bar upon the recommendation of the 
Board of Law Examiners of the State of North Carolina at the Coun- 
cil’s quarterly meeting on January 24, 1997. 


BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules Governing Admission to Practice Law in the State of North 
Carolina, as particularly set forth in 21 N.C.A.C. 30 .0501 (6), be 
amended as follows (additions in bold type): 


.0501 REQUIREMENTS FOR GENERAL APPLICANTS 


(6) Have stood and passed the Multistate Professional Responsibil- 
ity Examination approved by the Board within the twenty-four 
(24) month period next preceding the beginning day of the writ- 
ten bar examination prescribed by Section .0900 of this Chapter 
which the applicant applies to take, or shall take and pass the 
Multistate Professional Responsibility Examination within the 
twelve (12) month period thereafter; or, if later, shall take 
and pass the first Multistate Professional Responsibility 
Examination offered after the Board releases the results 
of the applicant’s written examination. 


NORTH CAROLINA 
WAKE COUNTY | 

I, L. Thomas Lunsford, If, Secretary-Treasurer of the North Car- 
olina State Bar, do hereby certify that the foregoing amendment to 
the Rules Governing Admission to Practice Law in the State of North 
Carolina was duly adopted by the Council of the North Carolina State 
Bar at a regularly called meeting on January 24, 1997. 

Given over my hand and the Seal of the North Carolina State Bar, 
this the 14th day of February, 1997. 


s/L. Thomas Lunsford 
Secretary 
After examining the foregoing amendment to the Rules and Reg- 
ulations Governing Admission to Practice Law in the State of North 
Carolina as adopted by the Council of the North Carolina State Bar, 
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it is my opinion that the same is not inconsistent with Article 4, Chap- 
ter 84, of the General Statutes. 


This the _6th_ day of _ March __,1997. 


s/Burley B. Mitchell, Jr. 
Burley B. Mitchell, Jr. 


Chief Justice 
Upon the foregoing certificate, it is ordered that the foregoing 
amendment to the Rules Governing Admission to Practice Law in the 
State of North Carolina be spread upon the minutes of the Supreme 
Court and that it be published in the forthcoming volume of the 
Reports as provided by the Act incorporating the North Carolina 
State Bar. 


This the _6th day of _March_, 1997. 


s/Orr, J. 
For the Court 





AMENDMENTS TO THE RULES AND REGULATIONS OF 
THE NORTH CAROLINA STATE BAR CONCERNING 
CONTINUING LEGAL EDUCATION 


The following amendments to the Rules, Regulations, and the Cer- 
tificate of Organization of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at its quar- 
terly meeting on July 26, 1996. 


BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar concern- 
ing continuing legal education, as particularly set forth in 27 N.C.A.C. 
1D .1517, be amended as follows (additions are underlined, deletions 
are highlighted): 


Title 27, Chapter 1 
Subchapter D 
Section .1500 Rules Concerning the Administration of the Continu- 
ing Legal Education Program 


Rule .1517 Scope and Exemptions 


(a) Except as provided herein these rules shal! apply to every 
active member licensed by the North Carolina State Bar.... 


(f) The board may exempt an active member from the continuing 
legal education requirements if 


(1) the member is sixty-five years of age or older and 
(2) the member does not render legal advice to or represent_a 


client unless the member associates another active member who 
assumes responsibility for the advice or representation. 


NORTH CAROLINA 
WAKE COUNTY 

I, L. Thomas Lunsford, II, Secretary-Treasurer of the North Car- 
olina State Bar, do hereby certify that the foregoing amendments to 
the Rules and Regulations of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at a regular- 
ly called meeting on July 26, 1996. 

Given over my hand and the Seal of the North Carolina State Bar, 
this the 12th day of February, 1997. 


s/L. Thomas Lunsford 
Secretary 
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After examining the foregoing amendments to the Rules and Reg- 
ulations of the North Carolina State Bar as adopted by the Council of 
the North Carolina State Bar, it is my opinion that the same are not 
inconsistent with Article 4, Chapter 84, of the General Statutes. 


This the _l2th day of _ February 1997. 


s/Burley B. Mitchell, Jr. 
Burley B. Mitchell, Jr. 


Chief Justice - 

Upon the foregoing certificate, it is ordered that the foregoing 
amendments to the Rules and Regulations of the North Carolina 
State Bar be spread upon the minutes of the Supreme Court and that 
they be published in the forthcoming volume of the Reports as pro- 
vided by the Act incorporating the North Carolina State Bar. 


This the _12th day of _February_, 1997. 








s/Orr, J. 
For the Court 


AMENDMENTS TO THE RULES AND REGULATIONS OF 
THE NORTH CAROLINA STATE BAR CONCERNING 
CONTINUING LEGAL EDUCATION 


The following amendments to the Rules, Regulations, and the Cer- 
tificate of Organization of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at its quar- 
terly meeting on October 18, 1996. 


BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar concern- 
ing continuing legal education, as particularly set forth in 27 N.C.A.C. 
1D .1501 and .1602, be amended as follows (additions are bold, dele- 
tions are interlined): 


Title 27, Chapter 1 
Subchapter D 


Section .1500 Rules Concerning the Administration of the Continu- 
ing Legal Education Program 


Rule .1501 Purpose and Definitions 


(b) Definitions 
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(14) “Professional responsibility” shall mean those courses or 


segments of courses devoted to a) the substance, the under- 
lying rationale, and the practical application of the Rules of 
Professional Conduct; and b) the professional obligations 
of the attorney to the client, the court, the public, and other 
lawyers, and c) the effects of substance abuse and 
chemical dependency on a lawyer’s professional 
responsibilities. This definition shall be interpreted con- 
sistent with the provisions of Rule .1501(b)(5) above. 


sles oko sks ok oka ok akcskesok ako ok ok kok ok ok ak oko 


Section .1600 Regulations Concerning the Administration of the 


Continuing Legal Education Program 


Rule .1602 General Course Approval 


(c) Professional Responsibility Courses on Substance 


(1) 


Abuse and Chemical Dependency—Accredited profes- 
sional responsibility courses on substance abuse and 
chemical dependency shall concentrate on the rela- 
tionship between substance abuse, chemical depen- 
dency and a lawyer’s professional responsibilities. 
Such courses may also include (1) education on the 
prevention, detection, treatment and etiology of 
substance abuse and chemical dependency, and (2) 
information about assistance for chemically depend- 
ent lawyers available through lawyers’ professional 
organizations. 


dea Nonlegal Educational Activities—Except in extraordi- 
nary circumstances, approval will not be given for general 
and personal educational activities. For example, the fol- 
lowing types of courses will not receive approval: 


(1) courses within the normal college curriculum such as 
English, history, social studies, and psychology; 


(2) courses which deal with the individual lawyer’s human 
development, such as stress reduction, quality of life, or 
substance abuse unless a course on substance abuse 
satisfies the requirements of Rule .1602(c); 
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(3) courses which deal with the development of personal 
skills generally, such as public speaking (other than oral 
argument and courtroom presentation), nonlegal writ- 
ing, and financial management; 


(4) courses designed primarily to sell services or products 
or to generate greater revenue, such as marketing or 
advertising (as distinguished from courses dealing with 
development of law office procedures and management 
designed to raise the level of service provided to 
clients). A course or segment may be granted credit by 
the board when a bar organization’s course trains vol- 
unteer attorneys in service to the profession if all seg- 
ments of the course are devoted to CLE or professional 
responsibility, as such terms are defined in Rule 
.1501(b) of this subchapter, if such course or segment 
meets the standards of Section .1500 and Section .1600 
of this subchapter, and if the sponsor represents that 
such course or segment meets these standards. No more 
than three hours of professional responsibility will be 
credited per training course. 


NORTH CAROLINA 
WAKE COUNTY 


I, L. Thomas Lunsford, IJ, Secretary-Treasurer of the North Car- 
olina State Bar, do hereby certify that the foregoing amendments to 
the Rules and Regulations of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at a regular- 
ly called meeting on October 18, 1996. 


Given over my hand and the Seal of the North Carolina State Bar, 
this the _3lst_ day of October, 1996. 





s/L. Thomas Lunsford 
Secretary 
After examining the foregoing amendments to the Rules and Reg- 
ulations of the North Carolina State Bar as adopted by the Council of 
the North Carolina State Bar, it is my opinion that the same are not 
inconsistent with Article 4, Chapter 84, of the General Statutes. 


This the _6th_ day of _ March _, 1997. 


s/Burley B. Mitchell, Jr. 
Burley B. Mitchell, Jr. 


Chief Justice 
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Upon the foregoing certificate, it is ordered that the foregoing 
amendments to the Rules and Regulations of the North Carolina 
State Bar be spread upon the minutes of the Supreme Court and that 
they be published in the forthcoming volume of the Reports as pro- 
vided by the Act incorporating the North Carolina State Bar. 


This the _6th_ day of _March_, 1997. 





s/Orr, J. 
For the Court 





AMENDMENTS TO THE RULES AND REGULATIONS OF 
THE NORTH CAROLINA STATE BAR CONCERNING 
CONTINUING LEGAL EDUCATION 


The following amendments to the Rules, Regulations, and the Cer- 
tificate of Organization of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at its quar- 
terly meeting on January 24, 1997. 


BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar concern- 
ing continuing legal education, as particularly set forth in 27 N.C.A.C. 
1D .1523, be amended as follows (additions in bold type, deletions 
interlined): 


Title 27, Chapter | 
Subchapter D 


Rule .1523 Noncompliance 


(c) Entry of Order of Suspension Upon Failure to Respond to Notice 
to Show Cause 


Ninety-three days after mailing such notice, if no written 
response is filed with the board by the member attempting to 
show good cause or attempting to show that the member has 
complied with the requirements of these rules, upon the recom- 
mendation of the board and the Membership and Fees Com- 
mittee, the council may enter an order suspending the member 
from the practice of law. The order shall be entered and served 
as set forth in the procedures of the Membership and Fees Com- 
mittee, Rule .0903(c) of this subchapter. 
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(d) Procedure Upon Submission of a Timely Response to a Notice To 
Show Cause 


(2) 


(2) 


(3) 


Consideration by the Board 


If the member files a timely written response to the notice, 
the board shall consider the matter at its next regularly 
scheduled meeting or may delegate consideration of the 
matter to a duly appointed committee of the board. Fre 








grant The board shall review all evidence presented by the 
member to determine whether good cause has been shown 
or to determine whether the member has complied with the 
requirements of these rules within the 90-day period after 
receiving the notice to show cause. 


Recommendation of the Board 


The board shall determine whether the member has shown 
good cause why the member should not be suspended. If the 
board determines that good cause has not been shown and 
that the member has not shown compliance with these rules 
within the 90-day period after receipt of the notice to show 
cause, then the board shall refer the matter to the Mem- 
bership and Fees Committee for hearing together with 
make a written recommendation to the Membership and 
Fees Committee eouret that the member be suspended. 


Consideration by and Recommendation of the Member- 
ship and Fees Committee 


The Membership and Fees Committee shall consider 
the matter at its next regularly scheduled meeting. 
The burden of proof shall be upon the member to show 
cause by clear, cogent and convincing evidence why the 
member should not be suspended from the practice of 
law for the apparent failure to comply with the rules 
governing the continuing legal education program. 
Except as set forth above, the procedure for such hear- 
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ing shall be as set forth in the Procedures of the Mem- 
bership and Fees Committee, Rule .0903(d)(1) and (2) 
of this subchapter. 


(4) Order of Suspension 


Upon the recommendation of the Membership and Fees 
Committee beard, the council may determine that the mem- 
ber has not complied with these rules and may enter an order 
suspending the member from the practice of law. The order 
shall be entered and served as set forth in the Procedures of 
the Membership and Fees Committee, Rule .0903(d)(3) of 
this subchapter. 


(e) Late Compliance Fee 


Any member who complies with the requirements of the 
rules during the 90-day period after receiving the notice to 
show cause shall pay a late compliance fee as set forth in 
Rule .1608(b) of this subchapter. 


NORTH CAROLINA 
WAKE COUNTY 


I, L. Thomas Lunsford, II, Secretary-Treasurer of the North Car- 
olina State Bar, do hereby certify that the foregoing amendments to 
the Rules and Regulations of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at a regular- 
ly called meeting on January 24, 1997. 


Given over my hand and the Seal of the North Carolina State Bar, 
this the 14th day of February, 1997. 


s/L. Thomas Lunsford 
Secretary 


After examining the foregoing amendments to the Rules and Reg- 
ulations of the North Carolina State Bar as adopted by the Council of 
the North Carolina State Bar, it is my opinion that the same are not 
inconsistent with Article 4, Chapter 84 of the General Statutes. 


This the _6th day of _ March _,1997. 


s/Burley B. Mitchell, Jr. 
Burley B. Mitchell, Jr. 


Chief Justice 


Upon the foregoing certificate, it is ordered that the foregoing 
amendments to the Rules and Regulations of the North Carolina 
State Bar be spread upon the minutes of the Supreme Court and that 
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they be published in the forthcoming volume of the reports as pro- 
vided by the Act incorporating the North Carolina State Bar. 
This the _6th_ day of _March_, 1997. 


s/Orr, J. 
For the Court 





AMENDMENTS TO THE RULES AND REGULATIONS OF 
THE NORTH CAROLINA STATE BAR CONCERNING 
CONTINUING LEGAL EDUCATION 


The following amendments to the Rules, Regulations, and the Cer- 
tificate of Organization of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at its quar- 
terly meeting on January 24, 1997. 


BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar concern- 
ing continuing legal education, as particularly set forth in 27 N.C.A.C. 
1D .1524, be amended as follows (additions in bold type, deletions 
interlined): 


Title 27, Chapter 1 
Subchapter D 


Rule .1524 Reinstatement 


(a) Reinstatement Within 30 Days of Service of Suspension 
Order 


A member who is suspended for noncompliance with the 
rules governing the continuing legal education program 
may petition the secretary for an order of reinstatement 
of the member’s license at any time up to 30 days after 
the service of the suspension order upon the member. 
The secretary shall enter an order reinstating the mem- 
ber to active status upon receipt of a timely written 
request and satisfactory showing by the member that the 
member has cured the continuing legal education defi- 
ciency for which the member was suspended. Such mem- 
ber shall not be required to file a formal reinstatement 
petition or pay a $250 reinstatement fee. 


(b) Procedure for Reinstatement More than 30 Days After Serv- 
ice of the Order of Suspension 
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Except as noted below, the procedure for reinstatement more 
than 30 days after service of the order of suspension shall 
be as set forth in the procedures for the Membership and Fees 
Committee, Rule .0904(c) and (d) of this subchapter, and shall be 
administered by the Membership and Fees Committee. 


(a) Reinstatement Petition 


At any time more than 30 days after service of an order of 
suspension on a member, a —4R¥ member who has been 
suspended for noncompliance with the rules governing the con- 
tinuing legal education program may seek reinstatement by 
filing a reinstatement petition with the secretary. The secretary 
shall transmit a copy of the petition to each member of the 
board.... 


(d) Reinstatement Fee 


(e) Determination of Board; Transmission to Membership and Fees 
Committee 


(f) Consideration by Membership and Fees Committee 


(g) Hearing Upon Denial of Petition for Reinstatement 


NORTH CAROLINA 
WAKE COUNTY 


I, L. Thomas Lunsford, I], Secretary-Treasurer of the North Car- 
olina State Bar, do hereby certify that the foregoing amendments to 
the Rules and Regulations of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at a regular- 
ly called meeting on January 24, 1997. 


Given over my hand and the Seal of the North Carolina State Bar, 
this the 14th day of February, 1997. 


s/L. Thomas Lunsford 
Secretary 


After examining the foregoing amendments to the Rules and Reg- 
ulations of the North Carolina State Bar as adopted by the Council of 


788 CONTINUING LEGAL EDUCATION 


the North Carolina State Bar, it is my opinion that the same are not 
inconsistent with Article 4, Chapter 84 of the General Statutes. 


This the _6th day of _March __, 1997. 


s/Burley B. Mitchell, Jr. 
Burley B. Mitchell, Jr. 


Chief Justice 


Upon the foregoing certificate, it is ordered that the foregoing 
amendments to the Rules and Regulations of the North Carolina 
State Bar be spread upon the minutes of the Supreme Court and that 
they be published in the forthcoming volume of the reports as pro- 
vided by the Act incorporating the North Carolina State Bar. 


This the _6th_ day of _March_, 1997. 


s/Orr, J. 
For the Court 





AMENDMENTS TO THE RULES AND REGULATIONS OF 
THE NORTH CAROLINA STATE BAR CONCERNING 
CONTINUING LEGAL EDUCATION 


The following amendments to the Rules, Regulations, and the Cer- 
tificate of Organization of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at its quar- 
terly meeting on January 24, 1997. 


BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar concern- 
ing continuing legal education, as particularly set forth in 27 N.C.A.C. 
1D .1604, be amended as follows (additions in bold type, deletions 
interlined): 


Tithe 27, Chapter 1 
Subchapter D 


Rule .1604 Accreditation of Prerecorded Programs—¥ideotape—or 
Other—Audiesisteat—Presrams and Live Programs 


Broadcast to Remote Locations by Telephone, 
Satellite or Video Conferencing Equipment 


(a) Frebeoardmaypernt—a-An active member may te-receive 
credit for attendance at, or participation in, deetape-pre- 
Sseptetiens—oraeherendiorisieal+eectded 


er-repreduced a 


presentation where prerecorded material is used. 
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(b) An active member may receive credit for participation 
in a live presentation which is simultaneously broad- 
cast by telephone, satellite or video conferencing 
equipment. The member may participate in the pre- 
sentation by listening to or viewing the broadcast 
from a location that is remote from the origin of the 
broadcast. 


(c) Anatterney A member attending seek a prerecorded pre- 
sentation is entitled to credit if 


(1) the presentation from which the program is mede 
recorded would, if attended by an active member, be an 
accredited course; 


(2) all other conditions imposed by the rules in Section .1600 
of this subchapter, or by the board in advance, are met. 


(d) A member attending a presentation broadcast by tele- 
phone, satellite or video conferencing equipment is 
entitled to credit if 


(1) the live presentation of the program would, if at- 
tended by an active member, be an accredited 
course; 


(2) there is a question and answer session with the 
presenter or presenters subject to the limitations 
set forth in Rule .1605(b)(5) of this subchapter; 
and 


(3) all other conditions imposed by the rules in Sec- 
tion .1600 of this subchapter, or by the board in 
advance, are met. 





(e) To receive approval for attendance at s#eh programs 
described in paragraphs (a) and (b) above, the follow- 
ing conditions must be met: 


(1) Unless the entire program was produced by an 
accredited sponsor, the person or organization 
sponsoring the program must receive advance 
approval and accreditation from the board. Board 
Form 2 may be utilized for this purpose. 
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(f) 
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(2) The person or organization sponsoring the program must 
have a reliable method for recording and verifying 
keeps-eceuratereeords-of attendance. Attendance at a 
telephone broadcast may be verified by assigning a 
personal identification number to a member. If 
attendance is recorded by a person, the person may 
not earn credit hours by virtue of attendance at 
that presentation. end mustforward-a A copy of the 
record of attendance of active members must be for- 
warded to the board within 30 days after the presenta- 
tion of the ¥#deeteape program is completed. Proof of 
attendance may be made by the verifying person on 
Board Form 5. 


(3) Unless clearly inappropriate for the particular course, 
detailed papers, manuals, study materials, or written out- 
lines are presented to the persons attending the program 
which substantially pertain to the subject matter of the 
program. Any materials made available to persons 
attending the eexurse-from—rhieh original or live pro- 
gram is-made must be made available to those persons 
attending the prerecorded or broadcast program who 
desire to receive credit under these regulations. 


(4) Attendanee must be-verified bya Fesponsi ple party WHO 





able elassreer-er rooms-must be available for viewing 
the program and taking of notes. 


A minimum of five active members must physically attend 
the presentation of a prerecorded the program. This 
requirement does not apply to participation from a 
remote location in the presentation of a live program 
broadcast by telephone, satellite or video conferencing 
equipment. 


(g) EXAMPLES: 


EXAMPLE (1): Attorney X, an active member, attends a 
videotape seminar sponsored by an accredited sponsor. If a 
person attending the program from which the videotape is 
made would receive credit, Attorney X is also entitled to 
receive credit, if the additional conditions under this Rule 
.1604 are also met. 
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EXAMPLE (2): Attorney Y, an active member, desires to 
attend a videotape program. However, the proposed video- 
tape program (a) is not presented by an accredited sponsor, 
and (b) has not received individual course approval from the 
board. Attorney Y may not receive any credit hours for 
attending the videotape presentation without advance 
approval from the board. 


EXAMPLE (3): Attorney Z, an active member, attends a 
videotape program. The presentation of the program from 
which the videotape was made has already been held and 
approved by the board for credit. However, no person is 
present at the videotape program to record attendance. 
Attorney Z may not obtain credit for viewing the videotape 
program unless it is viewed in the presence of a person who 
is not attending the videotape program for credit and who 
verifies the attendance of Attorney Z and of other attorneys 
at the program. All other conditions of this Rule .1604 must 
also be met. 


EXAMPLE (4): Attorney Q, an active member, listens 
to a live telephone seminar using the telephone in the 
conference room of her law firm. To record her atten- 
dance, Attorney Q was assigned a personal identifi- 
cation number (PIN) by the seminar sponsor. Once 
connected, Attorney Q punched in the PIN number on 
her touch tone phone and her attendance was record- 
ed. The seminar received individual course approval 
from the board. Attorney Q may receive credit if the 
additional] conditions under this Rule .1604 are also 
met. 


NORTH CAROLINA 
WAKE COUNTY 


I, L. Thomas Lunsford, II, Secretary-Treasurer of the North Car- 
olina State Bar, do hereby certify that the foregoing amendments to 
the Rules and Regulations of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at a regular- 
ly called meeting on January 24, 1997. 


Given over my hand and the Seal of the North Carolina State Bar, 
this the 14th day of February, 1997. 


s/L. Thomas Lunsford 
secretary 
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After examining the foregoing amendments to the Rules and Reg- 
ulations of the North Carolina State Bar as adopted by the Council of 
the North Carolina State Bar, it is my opinion that the same are not 
inconsistent with Article 4, Chapter 84 of the General Statutes. 


This the _6th_ day of _ March _, 1997. 


s/Burley B. Mitchell, Jr. 
Burley B. Mitchell, Jr. 


Chief Justice 


Upon the foregoing certificate, it is ordered that the foregoing 
amendments to the Rules and Regulations of the North Carolina 
State Bar be spread upon the minutes of the Supreme Court and that 
they be published in the forthcoming volume of the reports as pro- 
vided by the Act incorporating the North Carolina State Bar. 


This the _6th_ day of _March_, 1997. 


s/Orr, J. 
For the Court 
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NORTH CAROLINA 
WAKE COUNTY 


J, L. Thomas Lunsford, I], Secretary-Treasurer of the North Car- 
olina State Bar, do hereby certify that the foregoing amendments to 
the Rules and Regulations of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at a regular- 
ly called meeting on January 24, 1997. 


Given over my hand and the Seal of the North Carolina State Bar, 
this the 14th day of February, 1997. 


s/L. Thomas Lunsford 
Secretary | 
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After examining the foregoing amendments to the Rules and Reg- 
ulations of the North Carolina State Bar as adopted by the Council of 
the North Carolina State Bar, it is my opinion that the same are not 
inconsistent with Article 4, Chapter 84 of the General Statutes. 


This the 6th day of _March _, 1997. 


s/Burley B. Mitchell, Jr. 
Burley B. Mitchell, Jr. 


Chief Justice 


Upon the foregoing certificate, it is ordered that the foregoing 
amendments to the Rules and Regulations of the North Carolina 
State Bar be spread upon the minutes of the Supreme Court and that 
they be published in the forthcoming volume of the reports as pro- 
vided by the Act incorporating the North Carolina State Bar. 


This the _6th_ day of _March_, 1997. 


s/Orr, J. 
For the Court 


AMENDMENTS TO THE RULES AND REGULATIONS OF 
THE NORTH CAROLINA STATE BAR CONCERNING 
LEGAL SPECIALIZATION 


The following amendments to the Rules, Regulations, and the Cer- 
tificate of Organization of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at its quar- 
terly meeting on January 24, 1997. 


BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar concern- 
ing legal specialization, as particularly set forth in 27 N.C.A.C. 1D, be 
amended by adding the following provisions: 


Title 27, Chapter 1 
Subchapter D 


section .2600 Certification Standards for the Immigration Law 
Specialty 


.2601 Establishment of Specialty Field 


The North Carolina State Bar Board of Legal Specialization (the 
board) hereby designates immigration law as a field of law for which 
certification of specialists under the North Carolina Plan of Legal 
Specialization (see Section .1700 of this subchapter) is permitted. 


.2602 Definition of Specialty 


The specialty of immigration law is the practice of law dealing with 
obtaining and retaining permission to enter and remain in the United 
States including, but not limited to, such matters as visas, changes of 
status, deportation and exclusion, naturalization, appearances before 
courts and governmental agencies, and protection of constitutional 
rights. 


.2603 Recognition as a Specialist in Immigration Law 


If a lawyer qualifies as a specialist in immigration law by meeting the 
standards set for the specialty, the lawyer shall be entitled to repre- 
sent that he or she is a “Board Certified Specialist in Immigration 
Law.” 


.2604 Applicability of Provisions of the North Carolina Plan of Legal 
Specialization 


Certification and continued certification of specialists in immigration 
law shall be governed by the provisions of the North Carolina Plan of 
Legal Specialization (see Section .1700 of this subchapter) as supple- 
mented by these standards for certification. 
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.2605 Standards for Certification as a Specialist in Immigration 
Law 


Each applicant for certification as a specialist in immigration law 
- shall meet the minimum standards set forth in Rule .1720 of this sub- 
chapter. In addition, each applicant shall meet the following stan- 
dards for certification in immigration law: 


(a) Licensure and Practice—An applicant shall be licensed and 
in good standing to practice law in North Carolina as of the 
date of application. An applicant shall continue to be 
licensed and in good standing to practice law in North Car- 
olina during the period of certification. 


(b) Substantial Involvement—An applicant shall affirm to the 
board that the applicant has experience through substantial 
involvement in the practice of immigration law. 


(1) An applicant shall affirm that during the five years imme- 
diately preceding the application, the applicant devoted 
an average of at least 700 hours a year to the practice of 
immigration law, but not less than 400 hours in any one 
year. Service as a law professor concentrating in the 
teaching of immigration law may be substituted for one 
year of experience to meet the five-year requirement. 


(2) An applicant shall show substantial involvement in immi- 
gration law for the required period by providing such 
information as may be required by the board regarding 
the applicant’s participation in at least five of the seven 
categories of activities listed below during the five years 
immediately preceding the date of application: 


(A) Family Immigration. 


Representation of clients before the U.S. Immi- 
gration and Naturalization Service and _ the 
State Department in the filing of petitions and 
applications. 


(B) Employment Related Immigration. 


Representation of employers and/or aliens before at 
least one of the following: the N.C. Employment 
Security Commission, U.S. Department of Labor, 
U.S. Immigration and Naturalization Service, U.S. 
Department of State or U.S. Information Agency. 
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(C) Naturalization. 


Representation of clients before the U.S. Immigra- 
tion and Naturalization Service and judicial courts 
in naturalization matters. 


(D) Administrative Hearings and Appeals. 


Representation of clients before Immigration Judges 
in deportation, exclusion, bond redetermination, 
and other administrative matters; and the represen- 
tation of clients in appeals taken before the Board of 
Immigration Appeals, Administrative Appeals Unit, 
Board of Alien Labor Certification Appeals, Region- 
al Commissioners, Commissioner, Attorney General, 
Department of State Board of Appellate Review, and 
Office of Special Counsel for Immigration Related 
Unfair Employment Practices (OCAHQO). 


(E) Administrative Proceedings and Review in Judicial 


Courts. 








Representation of clients in judicial matters such as 
applications for habeas corpus, mandamus and 
declaratory judgments; criminal matters involving 
the immigration law; petitions for review in judicial 
courts; and ancillary proceedings in judicial courts. 


(F) Asylum and Refugee Status. 


Representation of clients in these matters. 


(G) Employer Verification, Sanctions, Document Fraud, 
Bond and Custody, Rescission, Registry, and Fine 
Proceedings. 


Representation of clients in these matters. 


(c) Continuing Legal Education—An applicant must earn no less 
than 48 hours of accredited continuing legal education (CLE) 
credits in immigration law during the four years preceding 
application. At least 20 of the 48 CLE credit hours must be 
earned during the first and second year preceding applica- 
tion and at least 20 of the CLE hours must be earned during 
the third and fourth years preceding application. Of the 48 
hours, at least 42 must be in immigration law; the balance 
may be in the related areas of federal administrative proce- 
dure, trial advocacy, evidence, taxation, family law, employ- 
ment law, and criminal law and procedure. 
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(d) Peer Review—An applicant must make a satisfactory show- 


(e) 


ing of qualification through peer review. An applicant must 
provide the names of ten lawyers or judges who are familiar 
with the competence and qualification of the applicant in the 
specialty field. Written peer reference forms will be sent by 
the board or the specialty committee to each of the refer- 
ences. Completed peer reference forms must be received 
from at least five of the references. All references must be 
licensed and in good standing to practice in North Carolina. 
At least two of the completed peer reference forms received 
by the board must be from lawyers or judges who have sub- 
stantial practice or judicial experience in immigration law. 
An applicant consents to the confidential inquiry by the 
board or the specialty committee of the submitted references 
and other persons concerning the applicant’s competence 
and qualification. 


(1) A reference may not be related by blood or marriage to 
the applicant nor may the reference be a partner or asso- 
ciate of the applicant at the time of the application. 


(2) The references shall be given on standardized forms pro- 
vided by the board with the application for certification 
in the specialty field. These forms shall be returned 
directly to the specialty committee. 


Examination—The applicant must pass a written examina- 
tion designed to test the applicant’s knowledge, skills, and 
proficiency in immigration law. The examination shall be in 
written form and shall be given annually. The examination 
shall be administered and graded uniformly by the specialty 
committee. 


.2606 Standards for Continued Certification as a Specialist 


The period of certification is five years. Prior to the expiration of the 
certification period, a certified specialist who desires continued cer- 
tification must apply for continued certification within the time limit 
described in Rule .2606(d) below. No examination will be required 
for continued certification. However, each applicant for continued 
certification as a specialist shall comply with the specific require- 
ments set forth below in addition to any general standards required 
by the board of all applicants for continued certification. 


(a) Substantial Involvement—The specialist must demonstrate 


that, for each of the five years preceding application, he or 
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she has had substantial involvement in the specialty as 
defined in Rule .2605(b) of this subchapter. 


(b) Continuing Legal Education—The specialist must have 
earned no less than 60 hours of accredited continuing legal 
education credits in immigration law as accredited by the 
board. At least 30 of the 60 CLE credit hours must be earned 
during the first three years after certification or recertifica- 
tion, as applicable. Of the 60 hours, at least 52 must be in 
immigration law; the balance may be in the related areas of 
federal administrative procedure, trial advocacy, evidence, 
taxation, family law, employment law, and criminal law and 
procedure. 


(c) Peer Review—The specialist must comply with the require- 
ments of Rule .2605(d) of this subchapter. 


(d) Time for Application—Application for continued certifica- 
tion shall be made not more than one hundred eighty (180) 
days nor less than ninety days prior to the expiration of the 
prior period of certification. 


(e) Lapse of Certification—Failure of a specialist to apply for 
continued certification in a timely fashion will result in a 
lapse of certification. Following such lapse, recertification 
will require compliance with all requirements of Rule .2605 
of this subchapter, including the examination. 


(f) Suspension or Revocation of Certification—If an applicant's 
certification has been suspended or revoked during the peri- 
od of certification, then the application shall be treated as if 
it were for initial certification under Rule .2605 of this 
subchapter. 


.2107 Applicability of Other Requirements 


The specific standards set forth herein for certification of specialists 
in immigration law are subject to any general requirement, standard, 
or procedure adopted by the board applicable to all applicants for 
certification or continued certification. 


NORTH CAROLINA 
WAKE COUNTY 


I, L. Thomas Lunsford, II, Secretary-Treasurer of the North Car- 
olina State Bar, do hereby certify that the foregoing amendments to 
the Rules and Regulations of the North Carolina State Bar were duly 
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adopted by the Council of the North Carolina State Bar at a regular- 
ly called meeting on January 24, 1997. 


Given over my hand and the Seal of the North Carolina State Bar, 
this the 14th day of February, 1997. 


s/L. Thomas Lunsford 
Secretary 


After examining the foregoing amendments to the Rules and Reg- 
ulations of the North Carolina State Bar as adopted by the Council of 
the North Carolina State Bar, it is my opinion that the same are not 
inconsistent with Article 4, Chapter 84 of the General Statutes. 


This the _6th_ day of _ March __,1997. 


s/Burley B. Mitchell, Jr. 
Burley B. Mitchell, Jr. 


Chief Justice 





Upon the foregoing certificate, it is ordered that the foregoing 
amendments to the Rules and Regulations of the North Carolina 
State Bar be spread upon the minutes of the Supreme Court and that 
they be published in the forthcoming volume of the reports as pro- 
vided by the Act incorporating the North Carolina State Bar. 


This the _6th_ day of _March _ , 1997. 


s/Orr, J. 
For the Court 





AMENDMENTS TO THE RULES OF PROFESSIONAL 
CONDUCT OF THE NORTH CAROLINA STATE BAR 
CONCERNING TRUST ACCOUNTING 


The following amendments to the Rules of Professional Conduct of 
the North Carolina State Bar were duly adopted by the Council of the 
North Carolina State Bar at its quarterly meeting on January 24, 1997. 


BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar concern- 
ing trust accounting, as particularly set forth in 27 N.C.A.C. 2 10.1 
(b), be amended by inserting the provisions shown in bold type 
below and by renumbering the following provisions as appropriate: 


Title 27, Chapter 1 
Rule 10.1 (b) 


(b) As a prequisite to the receipt of any money or funds belonging to 
another person or entity, either from a client or from third parties, a 
lawyer shall maintain one or more bank accounts, separately identi- 
fiable from any business or personal account of the lawyer, which 
account or accounts shall be clearly labeled and designated as a trust 
account. The account or accounts shall be maintained at a bank in 
North Carolina, unless otherwise directed in writing by the client. 
For purposes of these rules, the following definitions will apply: 


(2) “canceled checks” shall mean the original checks or 
printed digital images of the original checks provided to the 
lawyer by the bank, provided that 


(A) such images are legible reproductions of the front and 
back of the original checks with no more than six checks per 
page and no smaller images than 1 3/16 x 3 inches; and 


(B) the bank maintains, for at least six years, the capaci- 
ty to reproduce electronically additional or enlarged images 
of the original checks upon request within a reasonable time. 


NORTH CAROLINA 
WAKE COUNTY 


I, L. Thomas Lunsford, II, Secretary-Treasurer of the North Car- 
olina State Bar, do hereby certify that the foregoing amendments to 
the Rules and Regulations of the North Carolina State Bar were duly 
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adopted by the Council of the North Carolina State Bar at a regular- 
ly called meeting on January 24, 1997. 


Given over my hand and the Seal of the North Carolina State Bar, 
this the 14th day of February, 1997. 


s/L. Thomas Lunsford 
Secretary 


After examining the foregoing amendments to the Rules and Reg- 
ulations of the North Carolina State Bar as adopted by the Council of 
the North Carolina State Bar, it is my opinion that the same are not 
inconsistent with Article 4, Chapter 84 of the General Statutes. 


This the _6th_ day of _ March __,1997. 


s/Burley B. Mitchell, Jr. 
Burley B. Mitchell, Jr. 


Chief Justice 


Upon the foregoing certificate, it is ordered that the foregoing 
amendments to the Rules and Regulations of the North Carolina 
State Bar be spread upon the minutes of the Supreme Court and that 
they be published in the forthcoming volume of the reports as pro- 
vided by the Act incorporating the North Carolina State Bar. 


This the _6th_ day of _March_, 1997. 


s/Orr, J. 
For the Court 





AMENDMENTS TO THE RULES AND REGULATIONS OF 
THE NORTH CAROLINA STATE BAR CONCERNING 
ORGANIZATIONS PRACTICING LAW 


The following amendments to the Rules, Regulations, and the Cer- 
tificate of Organization of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at its quar- 
terly meeting on October 18, 1996. 


BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar concern- 
ing Organizations Practicing Law, as particularly set forth in 27 
N.C.A.C. 1E .0100, be amended as follows (additions are bold, dele- 
tions are interlined): 


Title 27, Chapter 1 
Subchapter E 


Section .0100 Regulations for Professional Corporations and Profes- 
sional Limited Liability Companies Practicing Law 


Rule .0101 Authority, Scope, and Definitions 


(a) Authority—Chapter 55B of the General Statutes of North 
Carolina, being “the Professional Corporation Act,” particu- 
larly Section 55B-12, and Chapter 57C, being the “North Car- 
olina Limited Liability Company Act,” particularly Section 
97C-2-0l(c), authorizes the Council of the North Carolina 
State Bar (the council) to adopt regulations for professional 
corporations and professional limited liability companies 
practicing law. These regulations are adopted by the council 
pursuant to that authority. 


(b) Statutory Law—These regulations only supplement the basic 
statutory law governing professional corporations (Chapter 
55B) and professional limited liability companies (Chapter 
57C) and shall be interpreted in harmony with those statutes 
and with other statutes and laws governing corporations and 
limited liability companies generally. 


(c) Definitions—All terms used in these regulations shall have 
the meanings set forth below or shall be as defined in the 
Professional Corporation Act or the North Carolina Limited 
Liability Company Act as appropriate. 


(1) “Council” shall mean the Council of the North Carolina 
State Bar. 


805 


806 


ORGANIZATIONS PRACTICING LAW 


(2) “Licensee” shall mean any natural person who is duly 
licensed to practice law in North Carolina. 


(3) “Professional limited liability company or companies” 
shall mean any professional limited liability company or 
companies organized for the purpose of practicing law in 
North Carolina. 


(4) “Professional corporations” shall mean any professional 
corporation or corporations organized for the purpose of 
practicing law in North Carolina. 


(5) “Secretary” shall mean the secretary of the North Caro- 
lina State Bar. 


Rule .0102 Name of Professional Corporation or Professional 


Limited Liability Company 


(a) Name of Professional Corporation—The name of every pro- 


fessional corporation shall contain the surname of one or 
more of its shareholders or of one or more persons who were 
associated with its immediate corporate, individual, partner- 
ship, or professional limited liability company predecessor in 
the practice of law and shall not contain any other name, 
word, or character (other than punctuation marks and con- 
junctions) except as required or permitted by Rules 
.0102(a)(1),(2) and(5) below. The following additional 
requirements shall apply to the name of a professional 
corporation: 


(1) Corporate Designation—The name of a professional cor- 
poration shall end with the following words: 


(A) “Professional Association” or the abbreviation 
“P.A.”; or 


(B) “Professional Corporation” or the abbreviation “P.C.” 


(2) Deceased or Retired Shareholder—The surname of any 
shareholder of a professional corporation may be 
retained in the corporate name after such person’s death, 
retirement or inactivity due to age or disability, even 
though such person may have disposed of his or her 
shares of stock in the professional corporation; 


(3) Disqualified Shareholder—If a shareholder in a profes- 
sional corporation whose surname appears in the corpo- 
rate name becomes legally disqualified to render pro- 
fessional services in North Carolina or, if the share- 
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holder is not licensed in North Carolina, in any 
other jurisdiction in which the shareholder is 
licensed @—disquahtedpersen—asthattern+s-detired 
inp—the—Prefessionat-Corperation ret, the name of the 


professional corporation Shall be promptly changed to 
eliminate the name of such shareholder, and such share- 
holder shall promptly dispose of his or her shares of 
stock in the corporation; 


(4) Shareholder Becomes Judge or Official—If a shareholder 
in a professional corporation whose surname appears in 
the corporate name becomes a judge or other adjudica- 
tory officer or holds any other office which disqualifies 
such shareholder to practice law, the name of the profes- 
sional corporation shall be promptly changed to elimi- 
nate the name of such shareholder and such person 
shall promptly dispose of his or her shares of stock in the 
corporation; 


(5) Trade Name Allowed—A professional corporation shall 
not use any name other than its corporate name, except 
to the extent a trade name or other name is required or 
permitted by statute, rule of court or the Rules of Pro- 
fessional Conduct. 


(b) Name of Professional Limited Liability Company—The name 
of every professional limited liability company shall contain 
the surname of one or more of its members or one or more 
persons who were associated with its immediate corporate, 
individual, partnership, or professional limited liability com- 
pany predecessor in the practice of law and shall not contain 
any other name, word or character (other than punctuation 
marks and conjunctions) except as required or permitted by 
Rules .0102(b)(1),(2) and(5) below. The following require- 
ments shall apply to the name of a professional limited lia- 
bility company: 


(1) Professional Limited Liability Company Designation— 
The name of a professional limited lability company 
shall end with the words “Professional Limited Liability 
Company” or the abbreviations “P.L.L.C.” or “PLLC”; 


(2) Deceased or Retired Member—The surname of any mem- 
ber of a professional limited liability company may be 
retained in the limited liability company name after such 
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person’s death, retirement, or inactivity due to age or 
disability, even though such person may have disposed of 
his or her interest in the professional limited liability 
company; 


Disqualified Member—If a member of a professional lim- 
ited liability company whose surname appears in the 
name of such professional limited liability company 
becomes legally disqualified to render professional 
services in North Carolina or, if the member is not 
licensed in North Carolina, in any other jurisdic- 
tion in which the member is licensed a—disquahfed 
person tis thet tore is eed the Peetecsionet oe 
perationAet, the name of the professional limited liabil- 
ity company shall be promptly changed to eliminate the 
name of such member, and such member shall promptly 
dispose of his or her interest in the professional limited 
liability company; 


Member Becomes Judge or Official—If a member of a 
professional limited liability company whose surname 
appears in the professional limited liability company . 
name becomes a judge or other adjudicatory official or 
holds any other office which disqualifies such person to 
practice law, the name of the professional limited liabili- 
ty company shall be promptly changed to eliminate the 
name of such member and such person shall promptly 
dispose of his or her interest in the professional limited 
liability company; 


Trade Name Allowed—A professional limited liability 
company shall not use any name other than its limited 
liability company name, except to the extent a trade 
name or other name is required or permitted by statute, 
rule of court, or the Rules of Professional Conduct. 


Rule .0103 Registration with the North Carolina State Bar 


(a) Registration of Professional Corporation—At least one of the 
incorporators of a professional corporation shall be an attor- 


ney at law duly licensed to practice in North Carolina. The 
incorporators shall comply with the following requirements 
for registration of a professional corporation with the North 
Carolina State Bar: 


(1) 


Filing with State Bar—Prior to filing the articles of incor- 
poration with the secretary of state, the incorporators of 
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a professional corporation shall file the following with 
the secretary of the North Carolina State Bar: 


(A) the original articles of incorporation; 


(B) an additional executed copy of the articles of 
incorporation; 


(C) a conformed copy of the articles of incorporation; 
(D) a registration fee of fifty dollars; 


(E) an application for certificate of registration for a 
professional corporation (Form DC-1; see Section 
.0106(a) of this subchapter) verified by all incorpo- 
rators, setting forth (4) the names and addresseses 
of each person who will be an original shareholder 
or an employee who will practice law for the corpo- 
ration in North Carolina; (ii) the name and address 
of at least one person who is an incorporator; (iii) 
the name and address of at least one person who 
will be an original director; and (iv) the name and 
address of at least one person who will be an origi- 
nal officer, and stating that all such persons are duly 
licensed to practice law in North Carolina. The 
application shall also (i) set forth the name, 
address, and license information of each origi- 
nal shareholder who is not licensed to practice 
law in North Carolina but who shall perform 
services on behalf of the corporation in anoth- 
er jurisdiction in which the corporation main- 
tains an office; and (ii) certify that all such 
persons are duly licensed to practice law in the 
appropriate jurisdiction. and The application 
shall include a representationinethat the corpora- 
tion will be conducted in complance with the Pro- 
fessional Corporation Act and these regulations; and 


(F) a certification for professional corporation by the 
Council of the North Carolina State Bar (Form PC-2; 
see Rule .0106(b) of this subchapter), a copy of 
which shall be attached to the original, the executed 
copy, and the conformed copy of the articles of 
incorporation, to be executed by the secretary in 
accordance with Rule .0103(a)(2) below. 


(2) Certificates Issued by Secretary and Council—The secre- 
tary shal] review the articles of incorporation for compli- 
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ance with the laws relating to professional corporations 
and these regulations. If the secretary determines that all 
persons who will be original shareholders are active 
members in good standing with the North Carolina 
State Bar, dub-Heensed+e-practieetaw-inNerthCarel- 
ne or duly licensed to practice law in another juris- 
diction in which the corporation shall maintain an 
office, and that the articles of incorporation conform 
with the laws relating to professional corporations and 
these regulations, the secretary shall take the following 
actions: 


(A) execute the certification for professional corpora- 
tion by the Council of the North Carolina State Bar 
(Form PC-2; see Rule .0106(b) of this subchapter) 
attached to the original, the executed copy, and the 
conformed copy of the articles of incorporation and 
return the original and the conformed copies of the 
articles of incorporation, together with the attached 
certificates, to the incorporators for filing with the 
secretary of state; 


(B) retain the executed copy of the articles of incorpo- 
ration together with the application (Form PC-1) 
and the certification of council (Form PC-2) in the 
office of the North Carolina State Bar as a perma- 
nent record; 


(C) issue a certificate of registration for a professional 
corporation (Form PC-3; see Rule .0106(c) of this 
subchapter) to the professional corporation to 
become effective upon the effective date of the arti- 
cles of incorporation after said articles are filed with 
the secretary of state. 


(b) Registration of a Professional Limited Liability Company—At 
least one of the persons executing the articles of organiza- 
tion of a professional limited liability company shall be an 
attorney at law duly licensed to practice law in North Caroli- 
na. The persons executing the articles of organization shall 
comply with the following requirements for registration with 
the North Carolina State Bar: 


(1) Filing with State Bar—Prior to filing the articles of orga- 


nization with the secretary of state, the persons execut- 
ing the articles of organization of a professional limited 
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liability company shall file the following with the secre- 
tary of the North Carolina State Bar: 


(A) the original articles of organization; 


(B) an additional executed copy of the articles of 
organization; 


(C) a conformed copy of the articles of organization; 
(D) a registration fee of $50; 


(E) an application for certificate of registration for a 
professional limited liability company (Form 
PLLC-1; see Rule .0106(f) of this subchapter) veri- 
fied by all of the persons executing the articles of 
organization, setting forth (J) the names and 
addresses of each original member or employee who 
will practice law for the professional limited liabili- 
ty company in North Carolina; (ii) the name and 
address of at least one person executing the articles 
of organization; and (iii) the name and address of at 
least one person who will be an original manager, 
and stating that all such persons are duly licensed to 
practice law in North Carolina. The application 
shall also (i) set forth the name, address, and 
license information of each original member 
who is not licensed to practice law in North 
Carolina but who shall perform services on 
behalf of the professional limited liability com- 
pany in another jurisdiction in which the pro- 
fessional limited liability company maintains 
an office; and (ii) certify that all such persons 
are duly licensed to practice law in the appro- 
priate jurisdiction. The application shall 
include a representation and—representine 
that the professional limited liability company 
will be conducted in compliance with the North 
Carolina Limited Liability Company Act and these 
regulations; 


(F) a certification for professional limited liability com- 
pany by the Council of the North Carolina State Bar, 
(Form PLLC-2; see Rule .0106(g) of this subchapter), 
a copy of which shall be attached to the original, the 
executed copy, and the conformed copy of the arti- 
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cles of organization, to be executed by the secretary 
in accordance with Rule .0103(b)(2) below. 


Certificates Issued by the Secretary—The secretary shall 
review the articles of organization for compliance with the 
laws relating to professional limited liability companies and 
these regulations. If the secretary determines that all of the 
persons who will be original members are active members 
in good standing with the North Carolina State Bar, 
aut -Heensed+e—preeticetlaa—itfherhCaretvnea or duly 
licensed in another jurisdiction in which the profes- 
sional limited liability company shall maintain an 
office, and the articles of organization conform with the 
laws relating to professional limited liability companies and 
these regulations, the secretary shall take the following 
actions: 


(A) execute the certification for professional limited liability 
company by the Council of the North Carolina State Bar 
(Form PLLC-2) attached to the original, the executed 
copy and the conformed copy of the articles of organiza- 
tion and return the original and the conformed copy of 
the articles of organization, together with the attached 
certificates, to the persons executing the articles of orga- 
nization for filing with the secretary of state; 


(B) retain the executed copy of the articles of organization 
together with the application (Form PLLC-1) and the cer- 
tification (Form PLLC-2) in the office of the North Car- 
olina State Bar as a permanent record; 


(C) issue a certificate of registration for a professional limit- 
ed liability company (Form PLLC-3; see Rule .0106(h) of 
this subchapter) to the professional limited liability com- 
pany to become effective upon the effective date of the 
articles of organization after said articles are filed with 
the secretary of state. 


Refund of Registration Fee—If the secretary is unable to 
make the findings required by Rules .0103(a)(2) or 
.0103(b)(2) above, the secretary shall refund the $50 regis- 
tration fee. 


Expiration of Certificate of Registration—The initial certifi- 
cate of registration for either a professional corporation or a 
professional limited liability company shall remain effective 
through June 30 following the date of registration. 
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(e) Renewal of Certificate of Registration—The certificate of 
registration for either a professional corporation or a profes- 
sional limited lability company shall be renewed on or 
before July 1 of each year upon the following conditions: 


(1) Renewal of Certificate of Registration for Professional 


(2) 


Corporation—A professional corporation shall submit an 
application for renewal of certificate of registration for a 
professional corporation (Form PC-4; see Rule .0106(d) 
of this subchapter) to the secretary listing the names and 
addresses of all of the shareholders and employees of the 
corporation who practice law for the professional corpo- 
ration in North Carolina and the name and address of 
at least one officer and one director of the professional 
corporation, and certifying that all such persons are duly 
licensed to practice law in the state of North Carolina 
and representing that the corporation has complied with 
these regulations and the provisions of the Professional 
Corporation Act. Such application shall also (i) set 
forth the name, address, and license information of 
each shareholder who is not licensed to practice 
law in North Carolina but who performs services on 
behalf of the corporation in another jurisdiction in 
which the corporation maintains an office; and (ii) 
certify that all such persons are duly licensed to 
practice law in the appropriate jurisdiction. Upon a 
finding by the secretary that all shareholders are 
active members in good standing with the North 
Carolina State Bar, or are duly licensed to practice 
law in another jurisdiction in which the corpora- 
tion maintains an office, te—-represertatiers—in the 
applheatien—are—eorreet the secretary shall renew the 


certificate of registration by making a notation in the 
records of the North Carolina State Bar; 


Renewal of Certificate of Registration for a Professional 
Limited Liability Company—A professional limited liabil- 
ity company shall submit an application for renewal of 
certificate of registration for a professional limited habil- 
ity company (Form PLLC-4; see Rule .0106(1) of this sub- 
chapter) to the secretary listing the names and addresses 
of all of the members and employees of the professional 
limited lability company who practice law in North 
Carolina, and the name and address of at least one man- 
ager, and certifying that all such persons are duly 
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licensed to practice law in the state of North Carolina, 
and representing that the professional limited liability 
company has complied with these regulations and the 
provisions of the North Carolina Limited Liability Com- 
pany Act. Such application shall also (i) set forth 
the name, address, and license information of each 
member who is not licensed to practice law in 
North Carolina but who performs services on 
behalf of the professional limited liability company 
in another jurisdiction in which the professional 
limited liability company maintains an office; and 
(ii) certify that all such persons are duly licensed 
to practice law in the appropriate jurisdiction. 
Upon a finding by the secretary that all members are 
active members in good standing with the North 
Carolina State Bar, or are duly licensed to practice 
law in another jurisdiction in which the profession- 
al limited liability company maintains an office the 
representations inthe appleaton are catteet, the secre- 
tary shall renew the certificate of registration by making 
a notation in the records of the North Carolina State Bar; 


Renewal Fee—An application for renewal of a certificate 
of registration for either a professional corporation or a 
professional limited liability company shall be accompa- 
nied by a renewal fee of $25; 


Refund of Renewal Fee—If the secretary is unable to 
make the findings required by Rules .0103(e)(1) or 
.0103(e)(2) above, the secretary shall refund the $25 reg- 
istration fee; 


Failure to Apply for Renewal of Certificate of Registra- 
tion—In the event a professional corporation or a pro- 
fessional limited liability company shall fail to submit the 
appropriate application for renewal of certificate of reg- 
istration, together with the renewal fee, to the North Car- 
olina State Bar within 30 days following the expiration 
date of its certificate of registration, the secretary shall 
send a notice to show cause letter to the professional 
corporation or the professional limited liability company 
advising said professional corporation or professional 
limited liability company of the delinquency and requir- 
ing said professional corporation or professional limited 
liability company to either submit the appropriate appli- 
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cation for renewal of certificate of registration, together 
with the renewal fee and a late fee of $10, to the North 
Carolina State Bar within 30 days or to show cause for 
failure to do so. Failure to submit the application and the 
renewal fee within said thirty days, or to show cause 
within said time period, shall result in the suspension of 
the certificate of registration for the delinquent profes- 
sional corporation or professional limited liability com- 
pany and the issuance of a notification to the secretary of 
state of the suspension of said certificate of registration, 


(6) Reinstatement of Suspended Certificate of Regis- 
tration—Upon (a) the submission to the North Carolina 
State Bar of the appropriate application for renewal of 
certificate of registration, together with all past due 
renewal fees and late fees; and (b) a finding by the sec- 
retary that the representations in the application are cor- 
rect, a suspended certificate of registration of a profes- 
sional corporation or professional limited liability 
company shall be reinstated by the secretary by making 
a notation in the records of the North Carolina State Bar. 


Rule .0104 Management and Financial Matters 


(a) Management—At least one director and one officer of a pro- 
fessional corporation and at least one manager of a profes- 
sional limited liability company shall be active members in 
good standing with the North Carolina State Bar atter 


ener ay ' ee OTST. 


(b) Authority Over Professional Matters—No person affiliated 
with a professional corporation or a professional limited lability 
company, other than a licensee, shall exercise any authority 
whatsoever over the rendering of professional services in North 
Carolina or in matters of North Carolina law. 


(c) No Income to Disqualified Person—The income of a profes- 
sional corporation or of a professional limited liability com- 
pany attributable to the practice of law during the time that 
a shareholder of the professional corporation or a member of 
a professional limited lability company is legally disquali- 
fied to render professional services in North Carolina 
or, if the shareholder or member is not licensed in 
North Carolina, in any other jurisdiction in which the 


shareholder or member is licensed @a—diseuatfed per 
Sen—as-suehternis-definedin-Gss5Beh. or after a share- 
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holder or amember becomes a judge, other adjudicatory offi- 
cer, or the holder of any other office, as specified in Rules 
.0102(a)(4) or .0102(b)(4) of this subchapter, shall not in any 
manner accrue to the benefit of such shareholder, or his or 
her shares, or to such member. 


(d) Stock of a Professional Corporation—A professional corpo- 


ration may acquire and hold its own stock. 


(e) Acquisition of Shares of Deceased or Disqualified Sharehold- 


(f) 


(g) 


er—Subject to the provisions of G.S. 55B-7, a professional 
corporation may make such agreement with its shareholders 
or its shareholders may make such agreement between them- 
selves as they may deem just for the acquisition of the shares 
of a deceased or retiring shareholder or a shareholder who 
becomes disqualified to own shares under the Professional 
Corporation Act or under these regulations. 


Stock Certificate Legend—There shall be prominently dis- 
played on the face of all certificates of stock in a profession- 
al corporation a legend that any transfer of the shares repre- 
sented by such certificate is subject to the provisions of the 
Professional Corporation Act and these regulations. 


Transfer of Stock of Professional Corporation—When stock 
of a professional corporation is transferred to a licensee, 
the professional corporation shall request that the secretary 
issue a stock transfer certificate (Form PC-5; see Rule 
.0106(e) of this subchapter) as required by G.S. 55B-6. The 
secretary is authorized to issue the certificate which shall be 
permanently attached to the stub of the transferee’s stock 
certificate in the stock register of the professional corpora- 
tion. The fee for such certificate shall be two dollars for each 
transferee listed on the stock transfer certificate. 


(h) Stock Register of Professional Corporation—The stock reg- 


ister of a professional corporation shall be kept at the prin- 
cipal office of the corporation and shall be subject to inspec- 
tion by the secretary or his or her delegate during business 
hours at the principal office of the corporation. 


Rule .0105 General and Administrative Provisions 


(a) 


Administration of Regulations—These regulations shail be 
administered by the secretary, subject to the review and 
supervision of the council. The council may from time to 
time appoint such standing or special committees as it may 
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deem proper to deal with any matter affecting the adminis- 
tration of these regulations. It shall be the duty of the secre- 
tary to bring to the attention of the council or its appropriate 
committee any violation of the law or of these regulations. 


(b) Appeal to Council—Jf the secretary shall decline to execute 


any certificate required by Rule .0103(a)(2), Rule .0103(b)(2), 
or Rule .0104(g) of this subchapter, or to renew the same 
when properly requested, or shall refuse to take any other 
action requested in writing by a professional corporation or 
a professional limited liability company, the aggrieved party 
may request in writing that the council review such action. 
Upon receipt of such a request, the council shall provide a 
formal hearing for the aggrieved party through a committee 
of its members. 


(c) Articles of Amendment, Merger, and Dissolution—A copy of 


the following documents, duly certified by the secretary of 
state, shall be filed with the secretary within 10 days after fil- 
ing with the secretary of state: 


(1) all amendments to the articles of incorporation of a pro- 
fessional corporation or to the articles of organization of 
a professional limited liability company; 


(2) all articles of merger to which a professional corporation 
or a professional limited liability company is a party; 


(3) all articles of dissolution dissolving a professional cor- 
poration or a professional limited liability company; 


(4) any other documents filed with the secretary of state 
changing the corporate structure of a professional cor- 
poration or the organizational structure of a professional 
limited liability company. 


(d) Filing Fee—Except as otherwise provided in these regula- 


(e) 


tions, all reports or papers required by law or by these regu- 
lations to be filed with the secretary shall be accompanied by 
a filing fee of two dollars. 


Accounting for Filing Fees—All fees provided for in these 
regulations shall be the property of the North Carolina State 
Bar and shall be deposited by the secretary to its account, 
and such account shall be separately stated on all financial 
reports made by the secretary to the council and on all finan- 
cial reports made by the council. 
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(f) Records of State Bar—The secretary shall keep a file for 
each professional corporation and each professional limited 
liability company which shall contain the executed articles of 
incorporation or organization, all amendments thereto, and 
all other documents relating to the affairs of the corporation 
or professional limited liability company. 


(g) Additional Information—A professional corporation or a pro- 
fessional limited liability corporation shall furnish to the sec- 
retary such information and documents relating to the 
administration of these regulations as the secretary or the 
council may reasonably request. 


Rule .0106 Forms 


(a) Form PC-1: Application for Certificate of Registration for a Pro- 
fessional Corporation 


The undersigned, being all of the incorporators of 

, a professional corporation to be incorpo- 

rated under the laws of the state of North Carolina for the purpose of 

practicing law, hereby certify to the Council of the North Carolina 
State Bar: 


1. At least one person who is an incorporator, at least one person 
who will be an original officer, and at least one person who 
will be an original director, and all persons who, to the best 
knowledge and belief of the undersigned, will be original 
shareholders and employees who will practice law for said 
professional corporation in North Carolina are duly licensed 
to practice law in the state of North Carolina. The names and 
addresses of such persons are: 

Name and Position 
Address (incorporator, officer, director, shareholder, employee) 





2. Each original shareholder who is not licensed to prac- 
tice law in North Carolina but who will perform services 
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on behalf of the corporation in another jurisdiction in 
which the corporation maintains an office is duly 
licensed to practice law in that jurisdiction. The name, 
address, and license information of each such person 
are: 


Name, Address, Jurisdiction of Licensure, License Number 


3. The jurisdictions other than North Carolina in which the 
corporation will maintain an office are: 


Name of Jurisdiction and Address of Office(s) 


—E 
a 


oe 


4. The undersigned represent that the professional corporation 
will be conducted in compliance with the Professional Corpo- 
rations Act and with the North Carolina State Bar’s Regula- 
tions for Professional Corporations and Professional Limited 
Liability Companies Practicing Law. 


5. Application is hereby made for a Certificate of Registration to 
be effective upon the effective date of the professional corpo- 
ration’s articles of incorporation after said articles are filed 
with the secretary of state. 


6. Attached hereto is the registration fee of $50. 


This the day of a ore 
Incorporator 
Incorporator 
Incorporator 
[Signatures of all incorporators. | 
NORTH CAROLINA COUNTY 
I hereby certify that ; a 
, and , being all of the incorporators 
of , a professional corporation, personal- 


ly appeared before me this day and stated that they have read the 
foregoing Application for Certificate of Registration for a Profes- 
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sional Corporation and that the statements contained therein are 
true. 


Witness my hand and notarial seal, this day of ; 





19 


Notary Public 
My commission expires: 


(b) Form PC-2: Certification for Professional Corporation by Council 
of the North Carolina State Bar 


The incorporators of , a professional corpo- 
ration, have certified to the Council of the North Carolina State Bar 
the names and addresses of all persons who will be original owners 
of said professional corporation’s shares. 


Based upon that certification and my examination of the roll of 
attorneys licensed to practice law in the state of North Carolina, I 
hereby certify that the ownership of the shares of stock is in 
compliance with the requirements of G.S. 55B-4(2) and G:.S. 


SPs Sin Ts SIR Gaia aes TR Ra RAINE 





This certificate is executed under the authority of the Council of 
the North Carolina State Bar, this day of ,19_ 
Secretary of the 

North Carolina State Bar 


[This certificate is required by G.S. 55B-4(4) and must be attached to 
the original articles of incorporation when filed with the secretary of 
state. See Rule .0103(a)(2) of this subchapter. } 


(c) Form PC-3: Certificate of Registration for a Professional 
Corporation 


It appears that , a professional corpora- 
tion, has met all of the requirements of G.S. 55B-4, G.S. 55B-6 and the 
Regulations for Professional Corporations and Professional Limited 
Liability Companies Practicing Law of the North Carolina State 
Bar. 


By the authority of the Council of the North Carolina State Bar, I 
hereby issue this Certificate of Registration for a Professional Cor- 
poration pursuant to the provisions of G.S. 55B-10 and the North Car- 
Olina State Bar’s Regulations for Professional Corporations and 
Professional Limited Liability Companies Practicing Law. 
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This registration is effective upon the effective date of the arti- 
cles of incorporation of said professional corporation, after said arti- 
cles are filed with the secretary of state, and expires on June 30, 
19 ; 


This the day of , 19 


Secretary of the 
North Carolina State Bar 


(d) Form PC-4: Application for Renewal of Certificate of Registration 
for Professional Corporation 


Application is hereby made for renewal of the Certificate of Reg- 
istration for Professional Corporation of ee.) 
professional corporation. 


In support of this application, the undersigned hereby certify to 
the Council of the North Carolina State Bar: 


1. At least one of the officers and one of the directors, and all of 
the shareholders and employees of said professional corpora- 
tion who practice law for said professional corporation in 
North Carolina are duly licensed to practice law in the state 
of North Carolina. The names and addresses of such persons 
are: 


Name and Position 
Address (officer, director, shareholder, employee) 


2. Each shareholder who is not licensed to practice law in 
North Carolina but who performs services on behalf of 
the corporation in another jurisdiction in which the cor- 
poration maintains an office is duly licensed to practice 
law in that jurisdiction. The name, address, and license 
information of each such person are: 

Name, Address, Jurisdiction of Licensure, License Number 


er 
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3. The jurisdictions other than North Carolina in which the 
corporation maintains an office are: 


Name of Jurisdiction and Address of Office(s) 


4. At all times since the issuance of its Certificate of Registration 
for Professional Corporation, said professional corporation has 
complied with the North Carolina State Bar’s Regulations for 
Professional Corporations and Professional Limited Liability 
Companies Practicing Law and with the Professional Corpora- 
tions Act. 


5. Attached hereto is the renewal fee of $25. 


This the day of _ 19__. 
(Professional Corporation) 
By President (or Chief Executive) 
NORTH CAROLINA COUNTY 
I hereby certify that , being the 
of , a professional 


corporation, personally appeared before me this day and stated that 
he/she has read the foregoing Application for Renewal of Certificate 
of Registration for Professional Corporation and that the statements 
contained therein are true. 


Witness my hand and notarial seal, this day of 
19 





Notary Public 
My commission expires: 
(e) Form PC-5: North Carolina State Bar Stock Transfer Certificate 


I hereby certify that (transfer- 
ee) is duly licensed to practice law in the State of North Carolina and 
as of this date may be a transferee of shares of stock in a profession- 
al corporation formed to practice law in the state of North Carolina. 


This certificate is executed under the authority of the Council of 
the North Carolina State Bar, this _ day of ; 
it: ao 





Secretary of the 
North Carolina State Bar 
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[This certificate is required by G.S. 55B-6 and must be attached to the 
transferee’s stock certificate. See Rule .0104(g) of this subchapter. | 


(f) Form PLLC-1: Application for Certificate of Registration for a 
Professional Limited Liability Company 


The undersigned, being all of the persons executing the articles 
of organization of , a professional 
limited liability company to be organized under the laws of the state 
of North Carolina for the purpose of practicing law, hereby certify to 
the Council of the North Carolina State Bar: 


1. At least one person executing the articles of organization, at 


least one person who will be an original manager, and all per- 
sons who, to the best knowledge and belief of the under- 
signed, will be original members and employees who will prac- 
tice law for said professional limited liability company in 
North Carolina are duly licensed to practice law in the state 
of North Carolina. The names and addresses of all such per- 
sons are: 


Name and Position 
Address (signer of articles, manager, member, employee) 





2. Each original member who is not licensed to practice 
law in North Carolina but who will perform services on 
behalf of the professional limited liability company in 
another jurisdiction in which the professional limited 
liability company maintains an office is duly licensed to 
practice law in that jurisdiction. The names, addresses, 
and license information of each such person are: 


Name, Address, Jurisdiction Where Licensed, License Number 


_ 
$e 


———_—_— 
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3. The jurisdictions other than North Carolina in which the 
professional limited liability company will maintain an 
office are: 


Name of Jurisdiction and Address of Office(s) 


4, The undersigned represent that the professional limited liabil- 
ity company will be conducted in compliance with the North 
Carolina Limited Liability Company Act and with the North 
Carolina state Bar’s Regulations for Professional Corporations 
and Professional Limited Liability Companies Practicing Law. 


©. Application is hereby made for a Certificate of Registration to 
be effective upon the effective date of the professional limited 
liability company’s articles of organization after said articles 
are filed with the secretary of state. 


6. Attached hereto is the registration fee of $50. 
19 


——_——. 9 ere 


This the day of 


C(t CCCCC*[SiQnnaturess Of all persons 
executing articles of organization. } 


NORTH CAROLINA __ COUNTY 


I hereby certify that i ; 

, and , being 

all of the persons executing the articles of organization of 

, a professional limited liability company, per- 

sonally appeared before me this day and stated that they have read 

the foregoing Application for Certificate of Registration for a Profes- 

sional Limited Liability Company and that the statements contained 
therein are true. 


Witness my hand and notarial seal, this day of 
19 


Notary Public 
My commission expires: 


(g) Form PLLC-2: Certification for Professional Limited Liability 
Company by Council of the North Carolina State Bar 
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All of the persons executing the articles of organization of 

, a professional limited liability company, have 

certified to the Council of the North Carolina State Bar the names 

and addresses of all persons who will be original members of said 
professional limited liability company. 


Based upon that certification and my examination of the roll of 
attorneys licensed to practice law in the state of North Carolina, I 
hereby certify that the membership interest is in compliance 
with the requirements of G.S. 55C-2-01(c), and, by reference, 


ee: oak nee ang see oo? i idee SIR I bea Ca Sal 





This certificate is executed under the authority of the Council of 
the North Carolina State Bar, this day of es =. 


secretary of the 
North Carolina State Bar 


(This certificate is required by G.S. 55B-4(4) and G.S. 57C-2-01 and 
must be attached to the original articles of organization when filed 
with the secretary of state. See Rule .103(b)(2) of this subchapter. ] 


(h) Form PLLC-3: Certificate of Registration for a Professional 
Limited Liability Company 


It appears that , a professional limited lia- 
bility company, has met all of the requirements of G.S. 57C-2-01 and 
the North Carolina State Bar’s Regulations for Professional Corpora- 
tions and Professional Limited Liability Companies Practicing Law. 


By the authority of the Council of the North Carolina State Bar, I 
hereby issue this Certificate of Registration for a Professional Limit- 
ed Liability Company pursuant to the provisions of G.S. 55B-10, G.S. 
57C-2-01 and the North Carolina State Bar’s Regulations for Profes- 
sional Corporations and Professional Limited Liability Companies 
Practicing Law. 


This registration is effective upon the effective date of the arti- 
cles of organization of said professional limited liability company, 
after said articles are filed with the secretary of state, and expires on 
June 30, 19 


This the day of , 19 


Secretary of the 
North Carolina State Bar 
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(1) Form PLLC-4: Application for Renewal of Certificate of Registra- 
tion for Professional Limited Liability Company 


Application is hereby made for renewal of the Certificate of 
Registration for Professional Limited Liability Company of 
, a professional limited liability company. 


In support of this application, the undersigned hereby certify to the 
Council of the North Carolina State Bar: 


1. At least one of the managers, and all of the members and 
employees of said professional limited liability company who 
practice law for said professional limited liability company in 
North Carolina are duly licensed to practice law in the State 
of North Carolina. The names and addresses of all such per- 
sons are: 


Name and Position 
Address (manager, member, employee) 


2. Each member who is not licensed to practice law in 
North Carolina but who performs services on behalf of 
the professional limited liability company in another 
jurisdiction in which the professional limited liability 
company maintains an office is duly licensed to practice 
law in that jurisdiction. The names, addresses, and 
license information of each such person are: 


Name, Address, Jurisdiction Where Licensed, License Number 


3. The jurisdictions other than North Carolina in which the 
professional limited liability company maintains an 
office are: 


Name of Jurisdiction and Address of Office(s ) 


ORGANIZATIONS PRACTICING LAW 827 


4. At all times since the issuance of its Certificate of Registration 
for Professional Limited Liability Company, said professional 
limited liability company has complied with the North Caroli- 
na State Bar’s Regulations for Professional Corporations and 
Professional Limited Liability Companies Practicing Law and 
with the provisions of the North Carolina Limited Liability 
Company Act. 


5. Attached hereto is the renewal fee of $25. 
This the day of , 19 
(Professional Limited Liability Company) 


By Manager 
NORTH CAROLINA COUNTY 

I hereby certify that , being a man- 
ager of , a professional limited liability com- 


pany, personally appeared before me this day and stated that he/she 
has read the foregoing Application for Renewal of Certificate of Reg- 
istration for Professional Limited Liability Company and that the 
statements contained therein are true. 


Witness my hand and notarial seal, this day of 
19 


Notary Public 
My commission expires: 


NORTH CAROLINA 
WAKE COUNTY 


I, L. Thomas Lunsford, I], Secretary-Treasurer of the North Car- 
olina State Bar, do hereby certify that the foregoing amendments to 
the Rules and Regulations of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at a regular- 
ly called meeting on October 18, 1996. 


Given over my hand and the Seal of the North Carolina State Bar, 
this the _3lst day of October, 1996. 


s/L. Thomas Lunsford 
secretary 





After examining the foregoing amendments to the Rules and Reg- 
ulations of the North Carolina State Bar as adopted by the Council of 
the North Carolina State Bar, it is my opinion that the same are not 
inconsistent with Article 4, Chapter 84 of the General Statutes. 
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This the _6th_ day of _ March _, 1997. 


s/Burley B. Mitchell, Jr. 
Burley B. Mitchell, Jr. 
Chief Justice 





Upon the foregoing certificate, it is ordered that the foregoing 
amendments to the Rules and Regulations of the North Carolina 
State Bar be spread upon the minutes of the Supreme Court and that 
they be published in the forthcoming volume of the reports as pro- 
vided by the Act incorporating the North Carolina State Bar. 


This the _6th_ day of _March_, 1997. 


s/Orr, J. 
For the Court 








AMENDMENTS TO THE RULES AND REGULATIONS OF 
THE NORTH CAROLINA STATE BAR CONCERNING 
DISCIPLINE AND DISABILITY 


The following amendments to the Rules, Regulations, and the Cer- 
tificate of Organization of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at its quar- 
terly meeting on October 18, 1996. 


BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar concern- 
ing discipline and disability, as particularly set forth in 27 N.C.A.C. 1B 
.0115 be amended as follows (additions are in bold, deletions are 
interlined): 


Title 27, Chapter 1 
Subchapter B 


Section .0100 Discipline and Disability of Attorneys 


Rule .0115 Effect of a Finding of Guilt in any Criminal Case 


(a) Any member who has been convicted of or has tendered 
and has had accepted a plea of guilty or no contest to a oF 
-sentencedfortheecommission ofa criminal offense showing pro- 
fessional unfitness serieus—ersme-in any state or federal court, 





may be euspended fron the preclice of rae as set out in Rule 
.0115(d) below. 


(d) Upon the receipt of a certified copy of a plea of guilty or 
no contest to or a certificate of conviction of a member of a sere 
ous-erime oe Otense acne Se ach unfitness-0+a 





commission chairperson 44 may, in the chairperson’s discre- 
tion, enter an order suspending the member pending the disposition 
of the disciplinary proceeding against the member before the com- 
mission. The provisions of Rule .0124(c) of this subchapter will 
apply to the suspension. 
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NORTH CAROLINA 
WAKE COUNTY 


I, L. Thomas Lunsford, II, Secretary-Treasurer of the North Car- 
olina State Bar, do hereby certify that the foregoing amendments to 
the Rules and Regulations of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at a regular- 
ly called meeting on October 18, 1996. 


Given over my hand and the Seal of the North Carolina State Bar, 
this the _3lst day of October, 1996. 


s/L. Thomas Lunsford 
Secretary 


After examining the foregoing amendments to the Rules and 
Regulations of the North Carolina State Bar as adopted by the Coun- 
cil of the North Carolina State Bar, it is my opinion that the same are 
not inconsistent with Article 4, Chapter 84 of the General Statutes. 


This the _6th_ day of _ March __, 1997. 


s/Burley B. Mitchell, Jr. 
Burley B. Mitchell, Jr. 
Chief Justice 


Upon the foregoing certificate, it is ordered that the foregoing 
amendments to the Rules and Regulations of the North Carolina 
State Bar be spread upon the minutes of the Supreme Court and that 
they be published in the forthcoming volume of the reports as pro- 
vided by the Act incorporating the North Carolina State Bar. 


This the _6th day of _March_, 1997. 


s/Orr, J. 
For the Court 





AMENDMENT TO THE RULES AND REGULATIONS OF 
THE NORTH CAROLINA STATE BAR CONCERNING 
DISCIPLINE AND DISABILITY 


The following amendment to the Rules, Regulations, and the Certifi- 
cate of Organization of the North Carolina State Bar was duly adopt- 
ed by the Council of the North Carolina State Bar at its quarterly 
meeting on October 18, 1996. 


BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar concern- 
ing discipline and disability, as particularly set forth in 27 N.C.A.C. 
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1B .0124 be amended as follows (additions are in bold, deletions are 
interlined): 


Title 27, Chapter 1 
subchapter B 


Section .0100 Discipline and Disability of Attorneys 


Rule .0124 Obligations of Disbarred or Suspended Attorneys 


(a) A disbarred or suspended member of the North Carolina State 
Bar will promptly notify by certified mail, return receipt requested, 
all clients being represented in pending matters of the disbarment or 
suspension, the reasons for the disbarment or suspension, and con- 
sequent inability of the member to act as an attorney after the effec- 
tive date of disbarment or suspension and will advise such clients to 
seek legal advice elsewhere. The written notice must be received 
by the client before a disbarred or suspended attorney enters 
into any agreement with or on behalf of any client to settle, 
compromise or resolve any claim, dispute or lawsuit of the 
client. The disbarred or suspended attorney will take reasonable 
steps to avoid foreseeable prejudice to the rights of his or her clients, 
including promptly delivering all file materials and property to which 
the clients are entitled to the clients or the chents’ substituted attor- 
ney. No disbarred or suspended attorney will transfer active client 
files containing confidential] information or property to another attor- 
ney, nor may another attorney receive such files or property without 
prior written permission from the client. 


NORTH CAROLINA 
WAKE COUNTY 


I, L. Thomas Lunsford, H, Secretary-Treasurer of the North Car- 
olina State Bar, do hereby certify that the foregoing amendments to 
the Rules and Regulations of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at a regular- 
ly called meeting on October 18, 1996. 


Given over my hand and the Seal of the North Carolina State Bar, 
this the _3lst day of October, 1996. 


s/L. Thomas Lunsford 
Secretary 





After examining the foregoing amendments to the Rules and Reg- 
ulations of the North Carolina State Bar as adopted by the Council of 
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the North Carolina State Bar, it is my opinion that the same are not 
inconsistent with Article 4, Chapter 84 of the General Statutes. 


This the _6th day of _March _, 1997. 


s/Burley B. Mitchell, Jr. 
Burley B. Mitchell, Jr. 


Chief Justice 


Upon the foregoing certificate, it is ordered that the foregoing 
amendments to the Rules and Regulations of the North Carolina 
State Bar be spread upon the minutes of the Supreme Court and that 
they be published in the forthcoming volume of the reports as pro- 
vided by the Act incorporating the North Carolina State Bar. 


This the _6th_ day of _March_, 1997. 


s/Orr, J. 
For the Court 





AMENDMENTS TO THE RULES AND REGULATIONS OF 
THE NORTH CAROLINA STATE BAR CONCERNING 
DISCIPLINE AND DISABILITY 


The following amendments to the Rules, Regulations, and the 
Certificate of Organization of the North Carolina State Bar were 
duly adopted by the Council of the North Carolina State Bar at its 
quarterly meeting on October 18, 1996. 


BE IT RESOLVED by the Council of the North Carolina State Bar 
that the Rules and Regulations of the North Carolina State Bar 
concerning discipline and disability, as particularly set forth in 27 
N.C.A.C. 1B .0125, be amended as follows (additions are in bold, 
deletions are interlined): 


Title 27, Chapter 1 
Subchapter B 


Section .0100 Discipline and Disability of Attorneys 


Rule .0125 Reinstatement 
(a) After disbarment 


(7) As soon as possible after the conclusion of the hearing, the 
hearing committee will file a report containing its findings, conclu- 
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sions, and recommendations with the secretary. Fhis-repertysl-be 

(8) A petitioner in whose case the hearing committee rec- 
ommends that reinstatement be denied may file notice of 
appeal to the council. Appeal from the report of the hearing 
committee must be taken within 30 days after service of the 
committee report upon the petitioner and shall be filed with 
the secretary. If no appeal is timely filed, the recommenda- 
tion of the hearing committee to deny reinstatement will be 
deemed final. All cases in which the hearing committee rec- 
ommends reinstatement of a disbarred attorney’s license shall 
be heard by the council and no notice of appeal need be filed 
by the N.C. State Bar. 


(9) Transcript of Hearing Committee Proceedings 


The petitioner will have 60 days following the filing of the 
notice of appeal in which to produce a transcript of the trial 
proceedings before the hearing committee. The chairperson 
of the hearing committee may, for good cause shown, extend 
the time to produce the record. 


£3} (10) Record to the Council 
(A) Composition of the Record 


The petitioner will provide a record of the proceedings before 
the hearing committee, including a legible copy of the complete tran- 
script, all exhibits introduced into evidence, and all pleadings, 
motions and orders, unless the petitioner and counsel agree in writ- 
ing to shorten the record. The petitioner will provide the proposed 
record to the counsel not later than 90 days after the hearing before 
the hearing committee, unless an extension of time is granted by the 
secretary for good cause shown. Any agreement or order regarding 
the record will be in writing and will be included in the record trans- 
mitted to the council. 


(B) Settlement of the Record 


(i) By agreement—at any time following service of the pro- 
posed record upon the counsel, the parties may by agreement 
entered in the record settle the record to the council. 


(ii) By counsel’s failure to object to the proposed 
record—within 20 days after service of the proposed record, 
the counsel may serve a written objection or a proposed alter- 
native record upon the petitioner. If the counsel fails to serve 
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a notice of approval or an objection or a proposed alternative 
record, the petitioner’s proposed record will constitute the 
record to the council. 


(iii) By judicial settlement—If the counsel raises a timely 
objection to the proposed record or serves a proposed alter- 
native record upon the petitioner, either party may request 
the chairperson of the hearing committee which heard the 
reinstatement petition to settle the record. Such request 
shal] be filed in writing with the hearing committee chairper- 
son no later than 15 days after the counsel files an objection 
or proposed alternative record. Each party shall promptly 
provide to the chairperson a reference copy of the proposed 
record, amendments and objections filed by that party in the 
case. The chairperson of the hearing committee shall settle 
the record on appeal by order not more than 20 days after ser- 
vice of the request for judicial settlement upon the chairper- 
son, The chairperson may allow oral argument by the parties 
or may settle the record based upon written submissions by 
the parties. 


(B}> (C) The petitioner will transmit a copy of the settled record 
to each member of the council and to the counsel no later than 
30 days before the council meeting at which the petition is to be 
considered. 


(&} (D) The petitioner shall bear the costs... 
(B} (E) If the petitioner fails... 


NORTH CAROLINA 
WAKE COUNTY 


I, L. Thomas Lunsford, II, Secretary-Treasurer of the North Car- 
olina State Bar, do hereby certify that the foregoing amendments to 
the Rules and Regulations of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at a regular- 
ly called meeting on October 18, 1996. 


Given over my hand and the Seal of the North Carolina State Bar, 
this the _31st day of October, 1996. 





s/L. Thomas Lunsford 
Secretary 


After examining the foregoing amendments to the Rules and Reg- 
ulations of the North Carolina State Bar as adopted by the Council of 
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the North Carolina State Bar, it is my opinion that the same are not 
inconsistent with Article 4, Chapter 84 of the General Statutes. 


This the _6th_ day of _ March __, 1997. 


s/Burley B. Mitchell, Jr. 
Burley B. Mitchell, Jr. 


Chief Justice 


Upon the foregoing certificate, it is ordered that the foregoing 
amendments to the Rules and Regulations of the North Carolina 
State Bar be spread upon the minutes of the Supreme Court and that 
they be published in the forthcoming volume of the reports as pro- 
vided by the Act incorporating the North Carolina State Bar. 


This the _6th_ day of _March _, 1997. 


s/Orr, J. 
For the Court 





AMENDMENTS TO THE RULES AND REGULATIONS OF 
THE NORTH CAROLINA STATE BAR CONCERNING 
DISCIPLINE AND DISABILITY 


The following amendments to the Rules, Regulations, and the Cer- 
tificate of Organization of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at its quar- 
terly meeting on January 24, 1997. 


BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar concern- 
ing discipline and disability, as particularly set forth in 27 N.C.A.C. 1B 
.0105(a) and .0112(g), be amended as follows (additions in bold type, 
deletions interlined): 


Title 27, Chapter 1 
Subchapter B 


Rule .0105 Chairperson of the Grievance Committee: Powers 
and Duties 


(a) The chairperson of the Grievance Committee will have the 
power and duty 


(19) to dismiss a grievance where it appears that the com- 
plaint, even if true, fails to state a violation of the 
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Rules of Professional Conduct and where counsel 
consents to the dismissal. 


(20) to dismiss a grievance where it appears that there is 
no probable cause to believe that the respondent has 
violated the Rules of Professional Conduct and where 
counsel and the chairperson of the Preliminary 
Screening Committee assigned to the grievance con- 
sent to the dismissal. 


Rule .0112 Investigations: Initial Determination 


(g) As soon as practicable after the receipt of the final report of 
the counsel or the termination of an investigation, the chairper- 
son will convene the Grievance Committee to consider the griev- 
ance, except in cases which are dismissed pursuant to Rule 
.0105 of this subchapter. 


NORTH CAROLINA 
WAKE COUNTY 


I, L. Thomas Lunsford, I, Secretary-Treasurer of the North Car- 
olina State Bar, do hereby certify that the foregoing amendments to 
the Rules and Regulations of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at a regular- 
ly called meeting on January 24, 1997. 


Given over my hand and the Seal of the North Carolina State Bar, 
this the 14th day of February, 1997. 


s/L. Thomas Lunsford 
Secretary 


After examining the foregoing amendments to the Rules and Reg- 
ulations of the North Carolina State Bar as adopted by the Council of 
the North Carolina State Bar, it is my opinion that the same are not 
inconsistent with Article 4, Chapter 84 of the General Statutes. 


This the _6th_ day of _ March __,1997. 


s/Burley B. Mitchell, Jr. 
Burley B. Mitchell, Jr. 


Chief Justice 
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Upon the foregoing certificate, it is ordered that the foregoing 
amendments to the Rules and Regulations of the North Carolina 
State Bar be spread upon the minutes of the Supreme Court and that 
they be published in the forthcoming volume of the reports as pro- 
vided by the Act incorporating the North Carolina State Bar. 


This the _6th_ day of _March_, 1997. 


s/Orr, J. 
For the Court 





THE REVISED RULES OF 
PROFESSIONAL CONDUCT 
Of 
The North Carolina State Bar 


July 24, 1997 


REVISION OF THE RULES OF PROFESSIONAL CONDUCT 
OF THE NORTH CAROLINA STATE BAR 


The following amendments to the Rules and Regulations of the North 
Carolina State Bar were duly adopted by the Council of the North 
Carolina State Bar at its quarterly meeting on April 4, 1997. 


BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules of Professional Conduct of the North Carolina State Bar, as 
particularly set forth in 27 N.C.A.C. 2, R. 0.1-10.3 be totally rescinded 
and that the new version of said Rules of Professional Conduct which 
follows be substituted in lieu thereof, which version shall be referred 
to as “The Revised Rules of Professional Conduct of the North Car- 
olina State Bar.” 
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0.1 PREAMBLE: A LAWYER’S RESPONSIBILITIES 


[1] A lawyer is a representative of clients, an officer of the legal 
system and a public citizen having special responsibility for the qual- 
ity of justice. 


[2] As a representative of clients, a lawyer performs various 
functions. As advisor, a lawyer provides a client with an informed 
understanding of the client’s legal rights and obligations and explains 
their practical implications. As advocate, a lawyer zealously asserts 
the client’s position under the rules of the adversary system. As nego- 
tiator, a lawyer seeks a result advantageous to the client but consis- 
tent with requirements of honest dealing with others. As intermedi- 
ary between clients, a lawyer seeks to reconcile their divergent 
interests as an advisor and, to a limited extent, as a spokesperson for 
each client. A lawyer acts as evaluator by examining a client’s legal 
affairs and reporting about them to the client or to others. 


[3] In all professional functions a lawyer should be competent, 
prompt and diligent. A lawyer should maintain communication with 
a client concerning the representation. A lawyer should keep in con- 
fidence information relating to representation of a client except so 
far as disclosure is required or permitted by the Rules of Profession- 
al Conduct or other law. 


[4] A lawyer’s conduct should conform to the requirements of 
the law, both in professional service to clients and in the lawyer's 
business and personal affairs. A lawyer should use the law’s proce- 
dures only for legitimate purposes and not to harass or intimidate 
others. A lawyer should demonstrate respect for the legal system and 
for those who serve it, including judges, other lawyers and public 
officials. While it is a lawyer’s duty, when necessary, to challenge the 
rectitude of official action, it is also a lawyer’s duty to uphold legal 
process. 


[5] As a public citizen, a lawyer should seek improvement of the 
law, the administration of justice and the quality of service rendered 
by the legal profession. AS a member of a learned profession, a 
lawyer should cultivate knowledge of the law beyond its use for 
clients, employ that knowledge in reform of the law and work to 
strengthen legal education. 


[6] A lawyer should render public interest legal service and pro- 
vide civic leadership. A lawyer may discharge this responsibility by 
providing professional services at no fee or a reduced fee to persons 
of limited means or to public service or charitable groups or organi- 
zations, by service in activities for improving the law, society, the 
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legal system or the legal profession, and by financial support for 
organizations that provide legal services to persons of limited means. 


[7] Traditionally, the legal profession has been a group of people 
united in a learned calling for the public good. At their best, lawyers 
have assured the availability of legal services to all, regardless of 
ability to pay, and as leaders of their communities, states, and nation 
have utilized their education and experience to improve society. It is 
acknowledged that it is the basic responsibility of each lawyer 
engaged in the practice of law to provide community service, com- 
munity leadership, and public interest legal services without fee, or 
at a substantially reduced fee, in such areas as poverty law, civil 
rights, public rights law, charitable organization representation, and 
the administration of justice. 


[8] The rights and responsibilities of individuals and organiza- 
tions in the United States are increasingly defined in legal terms. As 
a consequence, voluntary efforts by the profession to provide legal 
assistance in coping with the web of statutes, rules, and regulations 
are imperative for communities and persons of modest and limited 
means. 


[9] The basic responsibility for providing legal services for those 
unable to pay ultimately rests upon the individual lawyer. Personal 
involvement in the problems of the disadvantaged can be one of the 
most rewarding experiences in the life of a lawyer. Every lawyer, 
regardless of professional prominence or professional workload, 
should find time to participate in or otherwise support the provision 
of legal services to the disadvantaged. The provision of free legal ser- 
vices to those unable to pay reasonable fees continues to be an oblig- 
ation of each lawyer as well as the profession generally, but the 
efforts of individual lawyers are often not enough to meet the need. 
Thus, it has been necessary for the profession and government to 
institute additional programs to provide legal services. Accordingly, 
legal aid offices, lawyer referral services and other related programs 
have been developed, and others will be developed by the profession 
and the government. Every lawyer should support all proper efforts 
to meet this need for legal services. 


[10] As important as the provision of pro bono legal services is, 
participation of lawyers in civic leadership is equally important. In 
the long run, because of their values, education and experience, 
lawyers who render unpaid service in nonlegal settings to help pro- 
vide new jobs, improve educational opportunities, and meet the 
spiritual needs of a community, can enhance the quality of life of all 
citizens. 


844 RULES OF PROFESSIONAL CONDUCT 


[11] Many of a lawyer’s professional responsibilities are pre- 
scribed in the Rules of Professional Conduct, as well as substantive 
and procedural law. However, a lawyer is also guided by personal 
conscience and the approbation of professional peers. A lawyer 
should strive to attain the highest level of skill, to improve the law 
and the legal profession and to exemplify the legal profession’s ideals 
of public service. 


[12] A lawyer’s responsibilities as a representative of clients, an 
officer of the legal system and a public citizen are usually harmo- 
nious. Thus, when an opposing party is well represented, a lawyer 
can be a zealous advocate on behalf of a client and, at the same time, 
assume that justice is being done. So also, a lawyer can be sure that 
preserving client confidences ordinarily serves that public interest 
because people are more likely to seek legal advice, and thereby heed 
their legal obligations, when they know their communications will be 
private. In the nature of law practice, however, conflicting responsi- 
bilities are encountered. Virtually all difficult ethical problems arise 
from conflict between a lawyer’s responsibilities to clients, to the 
legal system and to the lawyer's own interest in remaining an upright 
person while earning a satisfactory living. The Rules of Professional 
Conduct prescribe terms for resolving such conflicts. Within the 
framework of these Rules, many difficult issues of professional dis- 
cretion can arise. Such issues must be resolved through the exercise 
of sensitive professional and moral judgment guided by the basic 
principles underlying the Rules. 


[13] The legal profession is largely self-governing. Although 
other professions also have been granted powers of self-government, 
the legal profession is unique in this respect because of the close 
relationship between the profession and the processes of govern- 
ment and law enforcement. This connection is manifested in the fact 
that ultimate authority over the legal profession is vested largely in 
the courts. 


[14] To the extent that lawyers meet the obligations of their pro- 
fessional calling, the occasion for government regulation is obviated. 
Self-regulation also helps maintain the legal profession’s indepen- 
dence from government domination. An independent legal profession 
is an important force in preserving government under law, for the 
abuse of legal authority is more readily challenged by a self-regulat- 
ed profession. 


[15] The legal profession’s relative autonomy carries with it a 
responsibility to assure that its regulations are conceived in the pub- 
lic interest and not in furtherance of parochial or self-interested con- 
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cerns of the bar. Every lawyer is responsible for observance of the 
Rules of Professional Conduct. A lawyer should also aid in securing 
their observance by other lawyers. Neglect of these responsibilities 
compromises the independence of the profession and the public 
interest which it serves. 


[16] Lawyers play a vital role in the preservation of society. The 
fulfillment of this role requires an understanding by lawyers of their 
relationship to our legal system. The Rules of Professional Conduct, 
when properly applied, serve to define that relationship. 


0.2 SCOPE 


[17] The Rules of Professional Conduct are rules of reason. They 
should be interpreted with reference to the purposes of legal repre- 
sentation and of the law itself. Some of the Rules are imperatives, 
cast in the terms “shall” or “shall not.” These define proper conduct 
for purposes of professional discipline. Others, generally cast in the 
term “may,” are permissive and define areas under the Rules in which 
the lawyer has professional discretion. No disciplinary action should 
be taken when the lawyer chooses not to act, or acts within the 
bounds of such discretion. Other Rules define the nature of relation- 
ships between the lawyer and others. The Rules are thus partly oblig- 
atory and disciplinary, and partly constitutive and descriptive in that 
they define a lawyer's professional role. Many of the Comments use 
the term “should.” Comments do not add obligations to the Rules but 
provide guidance for practicing in compliance with the Rules. 


[18] The Rules presuppose a larger legal context shaping the 
lawyer's role. That context includes court rules and statutes relating 
to matters of licensure, laws defining specific obligations of lawyers 
and substantive and procedural law in general. Compliance with the 
Rules, as with all law in an open society, depends primarily upon 
understanding and voluntary compliance, secondarily upon rein- 
forcement by peer and public opinion and finally, when necessary, 
upon enforcement through disciplinary proceedings. The Rules do 
not, however, exhaust the moral and ethical considerations that 
should inform a lawyer, for no worthwhile human activity can be 
completely defined by legal rules. The Rules simply provide a frame- 
work for the ethical practice of law. 


(19] Furthermore, for purposes of determining the lawyer’s 
authority and responsibility, principles of substantive law external to 
these Rules determine whether a client-lawyer relationship exists. 
Most of the duties flowing from the client-lawyer relationship attach 
only after the client has requested the lawyer to render legal services 
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and the lawyer has agreed to do so. But there are some duties, such 
as that of confidentiality under Rule 1.6, that may attach when the 
lawyer agrees to consider whether a client-lawyer relationship shall 
be established. Whether a client-lawyer relationship exists for any 
specific purpose can depend on the circumstances and may be a 
question of fact. 


(20] Under various legal provisions, including constitutional, 
statutory and common law, the responsibilities of government 
lawyers may include authority concerning legal matters that ordinar- 
ily reposes in the client in private client-lawyer relationships. For 
example, a lawyer for a government agency may have authority on 
behalf of the government to decide upon settlement or whether to 
appeal from an adverse judgment. Such authority in various respects 
is generally vested in the attorney general and the state’s attorney in 
state government, and their federal counterparts, and the same may 
be true of other government law officers. Also, lawyers under the 
supervision of these officers may be authorized to represent several 
government agencies in intragovernmental legal controversies in cir- 
cumstances where a private lawyer could not represent multiple pri- 
vate clients. They also may have authority to represent the “public 
interest” in circumstances where a private lawyer would not be 
authorized to do so. These Rules do not abrogate any such authority. 


[21] Failure to comply with an obligation or prohibition imposed 
by a Rule is a basis for invoking the disciplinary process. The Rules 
presuppose that disciplinary assessment of a lawyer’s conduct will be 
made on the basis of the facts and circumstances as they existed at 
the time of the conduct in question and in recognition of the fact that 
a lawyer often has to act upon uncertain or incomplete evidence of 
the situation. Moreover, the Rules presuppose that whether or not 
discipline should be imposed for a violation, and the severity of a 
sanction, depend on all the circumstances, such as the willfulness 
and seriousness of the violation, extenuating factors and whether 
there have been previous violations. 


[22] Violation of a Rule should not give rise to a cause of action 
nor should it create any presumption that a legal duty has been 
breached. The Rules are designed to provide guidance to lawyers and 
to provide a structure for regulating conduct through disciplinary 
agencies. They are not designed to be a basis for civil liability. Fur- 
thermore, the purpose of the Rules can be subverted when they are 
invoked by opposing parties as procedural weapons. The fact that a 
Rule is a just basis for a lawyer's self-assessment, or for sanctioning 
a lawyer under the administration of a disciplinary authority, does 
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not imply that an antagonist in a collateral proceeding or transaction 
has standing to seek enforcement of the Rule. Accordingly, nothing in 
the Rules should be deemed to augment any substantive legal duty of 
lawyers or the extra-disciplinary consequences of violating such a 
duty. 


[23] Moreover, these Rules are not intended to govern or affect 
judicial application of either the attorney-client or work product priv- 
ilege. Those privileges were developed to promote compliance with 
law and fairness in litigation. In reliance on the attorney-client privl- 
lege, clients are entitled to expect that communications within the 
scope of the privilege will be protected against compelled disclosure. 
The attorney-client privilege is that of the client and not of the 
lawyer. The fact that in exceptional situations the lawyer under the 
Rules has a limited discretion to disclose a client confidence does not 
vitiate the proposition that, as a general matter, the client has a rea- 
sonable expectation that information relating to the client will not be 
voluntarily disclosed and that disclosure of such information may be 
judicially compelled only in accordance with recognized exceptions 
to the attorney-client and work product privileges. 


[24] The lawyer’s exercise of discretion not to disclose inforrna- 
tion under Rule 1.6 should not be subject to reexamination. Permit- 
ting such reexamination would be incompatible with the general pol- 
icy of promoting compliance with law through assurances to clients 
that communications will be protected against disclosure. 


[25] The Comment accompanying each Rule explains and illus- 
trates the meaning and purpose of the Rule. The Preamble and this 
note on Scope provide general orientation. The Comments are 
intended as guides to interpretation, but the text of each Rule 1s 
authoritative. Research notes were prepared to compare counter- 
parts in the original Rules of Professional Conduct (adopted 1985, as 
amended) and to provide selected references to other authorities. 
The notes have not been adopted, do not constitute part of the 
Revised Rules, and are not intended to affect the application or inter- 
pretation of the Rules and Comments. 


0.3 TERMINOLOGY 


(a) “Belief? or “believes” denotes that the person involved actu- 
ally supposed the fact in question to be true. A person's belief 
may be inferred from circumstances. 


(b) “Confidential information” denotes information described in 
Rule 1.6(a) and (b). 
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(Cc) 


(d) 


(e) 


(f) 


(8) 


(h) 


(i) 


() 


(k) 


Q) 


(a) 
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“Consult” or “consultation” denotes communication of infor- 
mation reasonably sufficient to permit the client to apprect- 
ate the significance of the matter in question. 


“Firm” or “law firm” denotes a lawyer or lawyers in a private 
firm, lawyers employed in the legal department of a corpora- 
tion or other organization and lawyers employed in a legal 
services organization. See Comment, Rule 1.10.. 


“Fraud” or “fraudulent” denotes conduct having a purpose to 
deceive and not merely negligent misrepresentation or fail- 
ure to apprise another of relevant information. 


“Knowingly,” “known,” or “knows” denotes actual knowledge 
of the fact in question. A person’s knowledge may be inferred 
from circumstances. 


“Partner” denotes a partner in a partnership or limited liabil- 
ity partnership, a shareholder in a professional corporation, 
and a member of a professional limited hability company. 


“Reasonable” or “reasonably,” when used in relation to con- 
duct by a lawyer, denotes the conduct of a reasonably pru- 
dent and competent lawyer. 


“Reasonable belief” or “reasonably believes,” when used in 
reference to a lawyer, denotes that the lawyer believes the 
matter in question and that the circumstances are such that 
the belief is reasonable. 


“Reasonably should know,” when used in reference to a 
lawyer, denotes that a lawyer of reasonable prudence and 
competence would ascertain the matter in question. 


“Substantial,” when used in reference to degree or extent, 
denotes a material matter of clear and weighty importance. 


“Tribunal” denotes a court or a government body exercising 
adjudicative or quasi-adjudicative authority. 


RULE 1.1 COMPETENCE 


A lawyer shall not handle a legal matter which the lawyer 
knows or should know he or she is not competent to handle, 
without associating with a lawyer who is competent to han- 
dle the matter. Competent representation requires the legal 
knowledge, skill, thoroughness and preparation reasonably 
necessary for the representation. 
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(b) A lawyer shall not handle a legal matter without preparation 
adequate under the circumstances. 


Comment 
Legal Knowledge and Skill 


[1] In determining whether a lawyer employs the requisite 
knowledge and skill in a particular matter, relevant factors include 
the relative complexity and specialized nature of the matter, the 
lawyer’s general experience, the lawyer’s training and experience in 
the field in question, the preparation and study the lawyer is able to 
give the matter and whether it is feasible to refer the matter to, or 
associate or consult with, a lawyer of established competence in the 
field in question. In many instances, the required proficiency is that 
of a general practitioner. Expertise in a particular field of law may be 
required in some circumstances. 


[2] A lawyer need not necessarily have special training or prior 
experience to handle legal problems of a type with which the lawyer 
is unfamiliar. A newly admitted lawyer can be as competent as a prac- 
titioner with long experience. Some important legal skills, such as 
the analysis of precedent, the evaluation of evidence and legal draft- 
ing, are required in all legal problems. Perhaps the most fundamental 
legal skill consists of determining what kind of legal problems a situ- 
ation may involve, a skill that necessarily transcends any particular 
specialized knowledge. A lawyer can provide adequate representa- 
tion in a wholly novel field through necessary study. Competent rep- 
resentation can also be provided through the association of a lawyer 
of established competence in the field in question. 


[3] In an emergency a lawyer may give advice or assistance in a 
matter in which the lawyer does not have the skill ordinarily required 
where referral to or consultation or association with another lawyer 
would be impractical. Even in an emergency, however, assistance ~ 
should be limited to that which is reasonably necessary under the cir- 
cumstances, for ill-considered action under emergency conditions 
can jeopardize the client’s interest. 


[4] A lawyer may accept representation where the requisite level 
of competence can be achieved by reasonable preparation. This 
applies as wel] to a lawyer who is appointed as counsel for an unrep- 
resented person. See also Rule 6.2. 


Thoroughness and Preparation 


(5] Competent handling of a particular matter includes inquiry 
into and analysis of the factual and legal elements of the problem, 


850 RULES OF PROFESSIONAL CONDUCT 


and use of methods and procedures meeting the standards of com- 
petent practitioners. It also includes adequate preparation. The 
required attention and preparation are determined in part by what is 
at stake; major litigation and complex transactions ordinarily require 
more elaborate treatment than matters of lesser consequence. 


Maintaining Competence 


[6] To maintain the requisite knowledge and skill, a lawyer 
should engage in continuing study and education. If a system of peer 
review has been established, the lawyer should consider making use 
of it in appropriate circumstances. 


Distinguishing Professional Negligence 


[7] An error by a lawyer may constitute professional malprac- 
tice under the applicable standard of care and subject the lawyer to 
civil liability. However, conduct that constitutes a breach of the civil 
standard of care owed to a client giving rise to liability for profes- 
sional malpractice does not necessarily constitute a violation of the 
ethical duty to represent a client competently. A lawyer who makes a 
good faith effort to be prepared and to be thorough will not general- 
ly be subject to professional discipline, although he or she may be 
subject to a claim for malpractice. For example, a single error or 
omission made in good faith, absent aggravating circumstances, 
such as an error while performing a public records search, is not 
usually indicative of a violation of the duty to represent a client 
competently. 


[8] Repeated failure to perform legal services competently is a 
violation of this Rule. A pattern of incompetent behavior demon- 
strates that a lawyer cannot or will not acquire the knowledge and 
skills necessary for minimally competent practice. For example, a 
lawyer who repeatedly provides legal services that are inadequate or 
who repeatedly provides legal services that are unnecessary is not 
fulfilling his or her duty to be competent. This pattern of behavior 
does not have to be the result of a dishonest or sinister motive nor 
does it have to result in damages to a client giving rise to a civil claim 
for malpractice in order to cast doubt on the lawyer’s ability to fulfill 
his or her professional responsibilities. 


RULE 1.2 SCOPE OF REPRESENTATION 


(a) A lawyer shall abide by a client’s decisions concerning the 
objectives of representation, subject to paragraphs (c), (d), 
and (e), and shall consult with the client as to the means by 
which they are to be pursued. 


RULES OF PROFESSIONAL CONDUCT 851 


(1) A lawyer shall abide by a client’s decision whether to 
accept an offer of settlement of a matter. In a criminal 
case, the lawyer shall abide by the client’s decision, after 
consultation with the lawyer, as to a plea to be entered, 
whether to waive jury trial and whether the client will 
testify. 


(2) A lawyer does not violate this rule by acceding to rea- 
sonable requests of opposing counsel which do not prej- 
udice the rights of his or her client, or by being punctual 
in fulfilling all professional commitments, by avoiding 
offensive tactics, or by treating with courtesy and con- 
sideration all persons involved in the legal process. 


(3) In the representation of a client, a lawyer may exercise 
his or her professional judgment to waive or fail to assert 
a right or position of the client. 


(b) A lawyer’s representation of a client, including representa- 
tion by appointment, does not constitute an endorsement of 
the client’s political, economic, social or moral views or 
activities. 


(c) A lawyer may limit the objectives of the representation if the 
client consents after consultation. 


(d) A lawyer shall not counsel a client to engage, or assist a 
client, in conduct that the lawyer knows is criminal or fraud- 
ulent, but a lawyer may discuss the legal consequences of 
any proposed course of conduct with a client and may coun- 
sel or assist a client to make a good faith effort to determine 
the validity, scope, meaning or application of the law. 


(e) When a lawyer knows that a client expects assistance not 
permitted by the rules of professional conduct or other law, 
the lawyer shall consult with the client regarding the relevant 
limitations on the lawyer's conduct. 


Comment 
Scope of Representation 


[1] Both lawyer and client have authority and responsibility in 
the objectives and means of representation. The client has ultimate 
authority to determine the purposes to be served by legal represen- 
tation within the limits imposed by law and the lawyer’s professional 
obligations. Within those limits, a client also has a right to consult 
with the lawyer about the means to be used in pursuing those objec- 
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tives. At the same time, a lawyer is not required to pursue objectives 
or employ means simply because a client may wish that the lawyer do 
so. A clear distinction between objectives and means sometimes can- 
not be drawn, and in many cases the client-lawyer relationship par- 
takes of a joint undertaking. In questions of means, the lawyer should 
assume responsibility for technical and legal tactical issues, but 
should defer to the client regarding such questions as the expense to 
be incurred and concern for third persons who might be adversely 
affected. Law defining the lawyer’s scope of authority in litigation 
varies among jurisdictions. Lawyers are encouraged to treat oppos- 
ing counsel with courtesy and to cooperate with opposing counsel 
when it will not prevent or unduly hinder the pursuit of the objective 
of the representation. To this end, a lawyer may waive a right or fail 
to assert a position of a client without first obtaining the chent’s con- 
sent. For example, a lawyer may consent to an extension of time for 
the opposing party to file pleadings or discovery without obtaining 
the client’s consent. 


[2] In a case in which the client appears to be suffering mental 
disability, the lawyer’s duty to abide by the client’s decisions is to be 
guided by reference to Rule 1.14. 


Independence from Client’s Views or Activities 


[3] Legal representation should not be denied to people who are 
unable to afford legal services, or whose cause is controversial or the 
subject of popular disapproval. By the same token, representing a 
client does not constitute approval of the client’s views or activities. 


Services Limited in Objectives or Means 


[4] The objectives or scope of services provided by a lawyer may 
be limited by agreement with the client or by the terms under which 
the lawyer’s services are made available to the client. For example, a 
retainer may be for a specifically defined purpose. Representation 
provided through a legal aid agency may be subject to limitations on 
the types of cases the agency handles. When a lawyer has been 
retained by an insurer to represent an insured, the representation 
may be limited to matters related to the insurance coverage. The 
terms upon which representation is undertaken may exclude specif- 
ic objectives or means. Such limitations may exclude objectives or 
means that the lawyer regards as repugnant or imprudent. 


[5] An agreement concerning the scope of representation must 
accord with the Rules of Professional Conduct and other law. Thus, 
the client may not be asked to agree to representation so limited in 
scope as to violate Rule 1.1, or to surrender the right to terminate the 
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lawyer’s services or the right to settle litigation that the lawyer might 
wish to continue. 


Criminal, Fraudulent and Prohibited Transactions 


[6] A lawyer is required to give an honest opinion about the actu- 
al consequences that appear likely to result from a client’s conduct. 
The fact that a client uses advice in a course of action that is crimi- 
nal or fraudulent does not, of itself, make a lawyer a party to the 
course of action. However, a lawyer may not knowingly assist a chent 
in criminal or.fraudulent conduct. There is a critical distinction 
between presenting an analysis of legal aspects of questionable con- 
duct and recommending the means by which a crime or fraud might 
be committed with impunity. There is also a distinction between giv- 
ing a client legitimate advice about asset protection and assisting in 
the illegal or fraudulent conveyance of assets. 


[7] When the client's course of action has already begun and is 
continuing, the lawyer’s responsibility is especially delicate. The 
lawyer is not permitted to reveal the client’s wrongdoing, except 
where permitted by Rule 1.6. However, the lawyer is required to 
avoid furthering the purpose, for example, by suggesting how it 
might be concealed. A lawyer may not continue assisting a client in 
conduct that the lawyer originally supposes is legally proper but then 
discovers is criminal or fraudulent. Withdrawal from the representa- 
tion, therefore, may be required. | 


[8] Where the client is a fiduciary, the lawyer may be charged 
with special obligations in dealings with a beneficiary. 


(9] Paragraph (d) applies whether or not the defrauded party 1s 
a party to the transaction. Hence, a lawyer should not participate in 
a sham transaction; for example, a transaction to effectuate criminal 
or fraudulent escape of tax liability. Paragraph (d) does not preclude 
undertaking a criminal defense incident to a general retainer for legal 
services to a lawful enterprise. The last clause of paragraph (d) rec- 
ognizes that determining the validity or interpretation of a statute or 
regulation may require a course of action involving disobedience of 
the statute or regulation or of the interpretation placed upon it by 
governmental authorities. 


RULE 1.3 DILIGENCE 


A lawyer shall act with reasonable diligence and promptness in 
representing a client. 
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Comment 


[1] A lawyer should pursue a matter on behalf of a client despite 
opposition, obstruction or personal inconvenience to the lawyer, and 
may take whatever lawful and ethical measures are required to vin- 
dicate a client’s cause or endeavor. A lawyer should act with com- 
mitment and dedication to the interests of the client and with zeal in 
advocacy upon the client’s behalf. However, a lawyer is not bound to 
press for every advantage that might be realized for a client. A lawyer 
has professional discretion in determining the means by which a mat- 
ter should be pursued. See Rule 1.2. A lawyer’s work.load should be 
controlled so that each matter can be handled adequately. 


[2] Perhaps no professional shortcoming is more widely resent- 
ed than procrastination. A client’s interests often can be adversely 
affected by the passage of time or the change of conditions; in 
extreme instances, as when a lawyer overlooks a statute of limita- 
tions, the client’s legal position may be destroyed. Even when the 
client’s interests are not affected in substance, however, unreason- 
able delay can cause a client needless anxiety and undermine confi- 
dence in the lawyer’s trustworthiness. 


[3] Unless the relationship is terminated as provided in Rule 
1.16, a lawyer should carry through to conclusion all matters under- 
taken for a client. If a lawyer’s employment is limited to a specific 
matter, the relationship terminates when the matter has been 
resolved. If a lawyer has served a client over a substantial period in 
a variety of matters, the client sometimes may assume that the 
lawyer will continue to serve on a continuing basis unless the lawyer 
gives notice of withdrawal. Doubt about whether a client-lawyer rela- 
tionship still exists should be clarified by the lawyer, preferably in 
writing, so that the client will not mistakenly suppose the lawyer is 
looking after the client’s affairs when the lawyer has ceased to do so. 
For example, if a lawyer has handled a judicial or administrative pro- 
ceeding that produced a result adverse to the client but has not been 
specifically instructed concerning pursuit of an appeal, the lawyer 
should advise the client of the possibility of appeal before relin- 
quishing responsibility for the matter. 


Distinguishing Professional Negligence 


[4] Conduct that may constitute professional malpractice does 
not necessarily constitute a violation of the ethical duty to represent 
a client diligently. Generally speaking, a single instance of unaggra- 
vated negligence does not warrant discipline. For example, missing 
a statute of limitations may form the basis for a claim of profession- 
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al malpractice. However, where the failure to file the complaint in a 
timely manner is due to inadvertence or a simple mistake such 
as mislaying the papers or miscalculating the date upon which the 
statute of limitations will run, absent some other aggravating factor, 
such an incident will not generally constitute a violation of this 
Rule. 


[5] Conduct sufficient to warrant the imposition of professional 
discipline is typically characterized by the element of intent or sci- 
enter manifested when a lawyer knowingly or recklessly disregards 
his or her obligations. Breach of the duty of diligence sufficient to 
warraimt professional discipline occurs when a lawyer consistently 
fails to carry out the obligations that the lawyer has assumed for his 
or her clients. A pattern of delay, procrastination, carelessness and 
forgetfulness regarding client matters indicates a knowing or reck- 
less disregard for the lawyer’s professional duties. For example, a 
lawyer who habitually misses filing deadlines and court dates is not 
taking his or her professional responsibilities seriously. A pattern of 
negligent conduct is not excused by a burdensome case load or inad- 
equate office procedures. 


RULE 1.4 COMMUNICATION 


(a) A lawyer shall keep a client reasonably informed about the 
status of a matter and promptly comply with reasonable 
requests for information. 


(b) A lawyer shall explain a matter to the extent reasonably nec- 
essary to permit the client to make informed decisions 
regarding the representation. 


Comment 


[1] The client should have sufficient information to participate 
intelligently in decisions concerning the objectives of the represen- 
tation and the means by which they are to be pursued, to the extent 
the client is willing and able to do so. For example, a lawyer negoti- 
ating on behalf of a client should provide the client with facts rele- 
vant to the matter, inform the client of communications from anoth- 
er party and take other reasonable steps that permit the client to 
make a decision regarding a serious offer from another party. A 
lawyer who receives from opposing counsel an offer of settlement in 
a civil controversy or a proffered plea bargain in a criminal case 
should promptly inform the client of its substance unless prior dis- 
cussions with the client have left it clear that the proposal will be 
unacceptable. See Rule 1.2(a). Even when a chent delegates authori- 
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ty to the lawyer, the client should be kept advised of the status of the 
matter. 


[2] Adequacy of communication depends in part on the kind of 
advice or assistance involved. For example, in negotiations where 
there is time to explain a proposal, the lawyer should review all 
important provisions with the client before proceeding to an agree- 
ment. In litigation a lawyer should explain the general strategy and 
prospects of success and ordinarily should consult the client on tac- 
tics that might injure or coerce others. On the other hand, a lawyer 
ordinarily cannot be expected to describe trial or negotiation strate- 
gy in detail. The guiding principle is that the lawyer should fulfill rea- 
sonable client expectations for information consistent with the duty 
to act in the client’s best interests, and the client’s overall require- 
ments as to the character of representation. 


[3] Ordinarily, the information to be provided is that appropriate 
for a client who is a comprehending and responsible adult. However, 
fully informing the client according to this standard may be imprac- 
ticable, for example, where the client is a child or suffers from men- 
tal disability. See Rule 1.14. When the client is an organization or 
group, it is often impossible or inappropriate to inform every one of 
its members about its legal affairs; ordinarily, the lawyer should 
address communications to the appropriate officials of the organiza- 
tion. See Rule 1.13. Where many routine matters are involved, a sys- 
tem of limited or occasional reporting may be arranged with the 
client. Practical exigency may also require a lawyer to act for a client 
without prior consultation. 


Withholding Information 


[4] In some circumstances, a lawyer may be justified in delaying 
transmission of information when the client would be likely to react 
imprudently to an immediate communication. Thus, a lawyer might 
withhold a psychiatric diagnosis of a client when the examining psy- 
chiatrist indicates that disclosure would harm the client. A lawyer 
may not withhold information to serve the lawyer’s own interest or 
convenience. Rules or court orders governing litigation may provide 
that information supplied to a lawyer may not be disclosed to the 
client. Rule 3.4(c) directs compliance with such rules or orders. 


RULE 1.5 FEES 


(a) A lawyer shall not enter into an agreement for, charge, or 
collect an illegal or clearly excessive fee. 


RULES OF PROFESSIONAL CONDUCT 857 


(b) A fee is clearly excessive when, after a review of the facts, a 
lawyer of ordinary prudence experienced in the area of law 
involved would be left with a definite and firm conviction 
that the fee is clearly excessive. Factors to be considered in 
determining whether a fee is clearly excessive include the 
following: 


(1) the time and labor required, the novelty and difficulty of 
the questions involved, and the skill requisite to perform 
the legal service properly; 


(2) the likelihood, if apparent to the client, that the accep- 
tance of the particular employment will preclude other 
employment by the lawyer; 


(3) the fee customarily charged in the locality for similar 
legal services; 


(4) the amount involved and the results obtained; 


(5) the time limitations imposed by the client or by the 
circumstances; 


(6) the nature and length of the professional relationship 
with the client; 


(7) the experience, reputation, and ability of the lawyer or 
lawyers performing the services; and 


(8) whether the fee is fixed or contingent. 


(c) When the lawyer has not regularly represented the client, the 
basis or rate of the fee shall be communicated to the client, 
preferably in writing, before or within a reasonable time after 
commencing the representation. 


(d) A lawyer shal] not enter into an arrangement for, charge, or 
collect: 


(1) a contingent fee for representing a defendant in a crimi- 
nal case, however, a lawyer may charge and collect a 
contingent fee for representation in a criminal or civil 
asset forfeiture proceeding if not otherwise prohibited 
by law; or 


(2) a contingent fee in a civil case in which such a fee is pro- 
hibited by law. 


(e) A division of fee between lawyers who are not in the same 
firm may be made only if: 
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(1) the division is in proportion to the services performed by 
each lawyer or, by written agreement with the client, 
each lawyer assumes joint responsibility for the 
representation; 


(2) the client is advised of and does not object to the partic- 
ipation of all the lawyers involved; and 


(3) the total fee is reasonable. 


(f) Any lawyer having a dispute with a client regarding a fee for 
legal services must: 


(1) make reasonable efforts to advise his or her client of the 
existence of the North Carolina State Bar’s program of 
nonbinding fee arbitration at least 30 days prior to initi- 
ating legal proceedings to collect the disputed fee; and 


(2) participate in good faith in nonbinding arbitration of the 
fee dispute if such is subject to the jurisdiction of any 
duly constituted fee arbitration committee of the North 
Carolina State Bar or any of its constituent district bars 
if the client submits a proper request for fee arbitration. 


Comment 
Basis or Rate of Fee 


[1] When the lawyer has regularly represented a client, they ordi- 
narily will have evolved an understanding concerning the basis or 
rate of the fee. In a new client-lawyer relationship, however, an 
understanding as to the fee should be promptly established. It is not 
necessary to recite all the factors that underlie the basis of the fee, 
but only those that are directly involved in its computation. It is suf- 
ficient, for example, to state that the basic rate is an hourly charge or 
a fixed amount or an estimated amount, or to identify the factors that 
may be taken into account in finally fixing the fee. When develop- 
ments occur during the representation that render an earlier estimate 
substantially inaccurate, a revised estimate should be provided to the 
client. A written statement concerning the fee reduces the possibili- 
ty of misunderstanding. Furnishing the client with a simple memo- 
randum or a copy of the lawyer’s customary fee schedule is sufficient 
if the basis or rate of the fee is set forth. 


Terms of Payment 


[2] A lawyer may require advance payment of a fee, but is oblig- 
ed to return any unearned portion. See Rule 1.16(d). This does not 
apply when the advance payment is a true retainer to reserve serv- 
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ices rather than an advance to secure the payment of fees yet to be 
earned. A lawyer may accept property in payment for services, such 
as an ownership interest in an enterprise, provided this does not 
involve acquisition of a proprietary interest in the cause of action or 
subject matter of the litigation contrary to Rule 1.8()). However, a fee 
paid in property instead of money may be subject to special scrutiny 
because it involves questions concerning both the value of the 
services and the lawyer’s special knowledge of the value of the 
property. | 


[3] Once a fee agreement has been reached between attorney 
and client, the attorney has an ethical obligation to fulfill the contract 
and represent the client’s best interests regardless of whether the 
lawyer has struck an unfavorable bargain. An attorney may seek to 
renegotiate the fee agreement in light of changed circumstances or 
for other good cause, but the attorney may not abandon or threaten 
to abandon the client to cut the attorney’s losses or to coerce an addi- 
tional or higher fee. Any fee contract made or remade during the 
existence of the attorney-client relationship must be reasonable and 
freely and fairly made by the client having full knowledge of all mate- 
rial circumstances incident to the agreement. If a dispute later arises 
concerning the fee, the burden of proving reasonableness and fair- 
ness will be upon the lawyer. Fees, including contingent fees, should 
not be excessive as to percentage or amount. 


[4] An agreement may not be made whose terms might induce 
the lawyer improperly to curtail services for the client or perform 
them in a way contrary to the client’s interest. For example, a lawyer 
should not enter into an agreement whereby services are to be pro- 
vided only up to a stated amount when it is foreseeable that more 
extensive services probably will be required, unless the situation is 
adequately explained to the client. Otherwise, the client might have 
to bargain for further assistance in the midst of a proceeding or 
transaction. However, it is proper to define the extent of services in 
light of the client’s ability to pay. A lawyer should not exploit a fee 
arrangement based primarily on hourly charges by using wasteful 
procedures. When there is doubt whether a contingent fee is consis- 
tent with the client’s best interest, the lawyer should offer the client 
alternative bases for the fee and explain their implications. Applica- 
ble law may impose limitations on contingent fees, such as a ceiling 
on the percentage. 


Division of Fee 


{5] A division of fee is a single billing to a client covering the fee 
of two or more lawyers who are not in the same firm. A division of 
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fee facilitates association of more than one lawyer in a matter in 
which neither alone could serve the client as well, and most often is 
used when the fee is contingent and the division is between a refer- 
ring lawyer and a trial specialist. Paragraph (e) permits the lawyers 
to divide a fee on either the basis of the proportion of services they 
render or by agreement between the participating lawyers if all 
assume responsibility for the representation as a whole and the client 
is advised and does not object. It does not require disclosure to the 
client of the share that each lawyer is to receive. Joint responsibility 
for the representation entails the obligations stated in Rule 5.1 for 
purposes of the matter involved. 


Disputes over Fees 


[6] Participation in the fee arbitration program of the North Car- 
olina State Bar is mandatory when a client requests arbitration of a 
disputed fee. Before filing an action to collect a disputed fee, the 
client must be advised of the arbitration program. Notification must 
occur not only when there is a specific issue in dispute, but also 
when the client simply fails to pay. However, when the client express- 
ly acknowledges liability for the specific amount of the bill and states 
that he or she cannot presently pay the bill, the fee is not disputed 
and notification of the client is not required. In making reasonable 
efforts to advise the client of the existence of the fee arbitration pro- 
gram, it is preferable to address a written communication to the 
client at the client’s last known address. If the address of the client is 
unknown, the lawyer should use reasonable efforts to acquire the 
current address of the client. 


[7] If arbitration is requested by a client, the lawyer must partic- 
ipate in the arbitration process in good faith. Although the program 
requires only non-binding arbitration, the arbitration can be made 
binding with the consent of both parties. Whether the arbitration is 
binding or not, the lawyer must cooperate with the person who is 
charged with investigating the dispute and with the panel that hears 
the dispute. The lawyer should fully set forth his or her position and 
support that position by appropriate documentation. The lawyer is 
strongly encouraged to abide by the decision of the panel, even if the 
decision is non-binding. 


RULE 1.6 CONFIDENTIALITY OF INFORMATION 


(a) “Confidential information” refers to information protected by 
the attorney-client privilege under applicable law, and other 
information gained in the professional relationship that the 
client has requested be held inviolate or the disclosure of 


(b 


V— 


(c) 
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which would be embarrassing or would be likely to be detri- 
mental to the client. For the purposes of this rule, “client” 
refers to present and former clients. 


“Confidential information” also refers to information 
received by a lawyer then acting as an agent of a lawyers’ or 
judges’ assistance program approved by the North Carolina 
State Bar or the North Carolina Supreme Court regarcling 
another lawyer or judge seeking assistance or to whom assis- 
tance is being offered. For the purposes of this rule, “client” 
refers to lawyers seeking assistance from lawyers’ or judges’ 
assistance programs approved by the North Carolina State 
Bar or the North Carolina Supreme Court. 


Except when permitted under paragraph (d), a lawyer shall 
not knowingly: 


(1) reveal confidential information of a client; 


(2) use confidential information of a client to the disadvan- 
tage of the client; or 


(3) use confidential information of a client for the advantage 
of the lawyer or a third person, unless the client consents 
after consultation. 


(d) A lawyer may reveal: 


(1) confidential information, the disclosure of which is 
impliedly authorized by the client as necessary to carry 
out the goals of the representation; 


(2) confidential information with the consent of the client or 
clients affected, but only after consultation with them; 


(3) confidential information when permitted under the Rules 
of Professional Conduct or required by law or court 
order; 


(4) confidential information concerning the intention of a 
client to commit a crime, and the information necessary 
to prevent the crime; 


(5) confidential information to the extent the lawyer reason- 
ably believes necessary to rectify the consequences of a 
client’s criminal or fraudulent act in the commission of 
which the lawyer’s services were used; 


(6) confidential information to the extent the lawyer reason- 
ably believes necessary to establish a claim or defense on 
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behalf of the lawyer in a controversy between the lawyer 
and the client; to establish a defense to a criminal charge 
or civil claim against the lawyer based upon conduct in 
which the client was involved; or to respond to allega- 
tions in any proceeding concerning the lawyer's repre- 
sentation of the client; and 


(7) confidential information to the extent permitted by the 
rules of a lawyers’ or judges’ assistance program 
approved by the North Carolina State Bar or the North 
Carolina Supreme Court. 


Comment 


[1] The lawyer is part of a judicial system charged with uphold- 
ing the law. One of the lawyer’s functions is to advise clients so that 
they avoid any violation of the law in the proper exercise of their 
rights. 


[2] The observance of the ethical obligation of a lawyer to hold 
inviolate confidential information of the client not only facilitates the 
full development of facts essential to proper representation of the 
client but also encourages people to seek early legal assistance. 


{3] Almost without exception, clients come to lawyers in order 
to determine what their rights are and what is, in the maze of laws 
and regulations, deemed to be legal and correct. The common law 
recognizes that the client’s confidences must be protected from dis- 
closure. Based upon experience, lawyers know that almost all clients 
follow the advice given, and the law is upheld. 


{4] A fundamental principle in the client-lawyer relationship is 
that the lawyer maintain confidentiality of information relating to the 
representation. The client is thereby encouraged to communicate 
fully and frankly with the lawyer even as to embarrassing or legally 
damaging subject matter. 


[5] The principle of confidentiality is given effect in two related 
bodies of law, the attorney-client privilege (which includes the work 
product doctrine) in the law of evidence and the rule of confidential- 
ity established in professional ethics. The attorney-client privilege 
applies in judicial and other proceedings in which a lawyer may be 
called as a witness or otherwise required to produce evidence con- 
cerning a client. The rule of client-lawyer confidentiality applies in 
situations other than those where evidence is sought from the lawyer 
through compulsion of law. The confidentiality rule applies not mere- 
ly to matters communicated in confidence by the client but also to all 
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information relating to the representation, whatever its source. A 
lawyer may not disclose such information except as authorized or 
required by the Rules of Professional Conduct or other law. See also 
Scope. 


[6] The requirement of maintaining confidentiality of informa- 
tion relating to representation applies to government lawyers who 
may disagree with the policy goals that their representation is 
designed to advance. 


Lawyer’s Assistance Program 


[7] Information about a lawyer’s or judge’s misconduct or fitness 
may be received by a lawyer in the course of that lawyer's participa- 
tion in an approved lawyers’ or judges’ assistance program. In that 
circumstance, providing for the confidentiality of such information 
encourages lawyers and judges to seek help through such programs. 
Conversely, without such confidentiality, lawyers and judges may 
hesitate to seek assistance, which may then result in harm to their 
professional careers and injury to their clients and the public. The 
rule therefore requires that any information received by a lawyer on 
behalf of an approved lawyers’ or judges’ assistance program be 
regarded as confidential and protected from disclosure to the 
same extent as information received by a lawyer in any conventional 
attorney-client relationship. 


Authorized Disclosure 


{8} A lawyer is impliedly authorized to make disclosures about a 
client when appropriate in carrying out the representation, except to 
the extent that the client’s instructions or special circumstances limit 
that authority. In litigation, for example, a lawyer may disclose infor- 
mation by admitting a fact that cannot properly be disputed, or in 
negotiation by making a disclosure that facilitates a satisfactory 
conclusion. 


[9] Lawyers in a firm may, in the course of the firm’s practice, 
disclose to each other information relating to a client of the firm, 
unless the client has instructed that particular information be con- 
fined to specified lawyers. 


Disclosure Adverse to Client 


[10] The confidentiality rule is subject to limited exceptions. For 
instance, in becoming privy to information about a client, a lawyer 
may foresee that the client intends to commit a crime. To the extent 
a lawyer is prohibited from making disclosure, the interests of the 
potential victim are sacrificed in favor of preserving the client’s con- 
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fidences even though the client’s purpose is wrongful. However, to 
the extent a lawyer is required or permitted to disclose a client’s pur- 
pose, the client will be inhibited from revealing facts which would 
enable the lawyer to counsel against a wrongful course of action. A 
rule governing disclosure of threatened criminal activity thus 
involves balancing the interests of one group of potential victims 
against those of another. 


[11] Generally speaking, information relating to the representa- 
tion must be kept confidential, as stated in paragraph (c). However, 
where the client is or has been engaged in criminal or fraudulent con- 
duct or the integrity of the lawyer’s own conduct is involved, the prin- 
ciple of confidentiality may have to yield, depending on the lawyer’s 
knowledge about and relationship to the conduct in question, and 
the seriousness of that conduct. Several situations must be 
distinguished. 


[12] First, the lawyer may not counsel or assist a client in con- 
duct that is criminal or fraudulent. See Rule 1.2(d). Similarly, a 
lawyer has a duty under Rule 3.3(a)(4) not to use false evidence. This 
duty is essentially a special instance of the duty prescribed in Rule 
1.2(d) to avoid assisting a client in criminal or fraudulent conduct. 


[13] Second, the lawyer may learn that a client intends prospec- 
tive conduct that is criminal. As stated in paragraph (d)(4), the 
lawyer has the professional discretion to reveal information in order 
to prevent such consequences. It is very difficult for a lawyer to 
“know” when such a purpose will actually be carried out, for the 
client may have a change of mind. 


(14) Third, the lawyer may have been innocently involved in past 
conduct by the client that was criminal or fraudulent. In such a situ- 
ation the lawyer has not violated Rule 1.2(d), because to “counsel or 
assist” criminal or fraudulent conduct requires knowing that the con- 
duct is of that character. Even if the involvement was innocent, how- 
ever, the fact remains that the lawyer’s professional services were 
made the instrument of the client’s crime or fraud. The lawyer, there- 
fore, has a legitimate interest in being able to rectify the conse- 
quences of such conduct, and has the professional right, although not 
a professional duty, to rectify the situation. Exercising that right may 
require revealing information relating to the representation. Para- 
graph (d)(5) gives the lawyer professional discretion to reveal such 
information to the extent necessary to accomplish rectification. 


[15] The lawyer’s exercise of discretion requires consideration 
of such factors as the nature of the lawyer’s relationship with the 
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client and with those who might be injured by the client, the lawyer’s 
own involvement in the transaction and factors that may extenuate 
the conduct is question. When practical, the lawyer should first seek 
to persuade the client to take suitable action making it unnecessary 
for the lawyer to make any disclosure. In any case, a disclosure 
adverse to the client’s interests should be no greater than the lawyer 
reasonably believes necessary to the purpose. A lawyer’s decision 
not to make the disclosure permitted by paragraphs (d)(4) and (d)(5) 
does not violate this rule. 


[16] Where the client is an organization, the lawyer may be in 
doubt whether contemplated conduct will actually be carried out by 
the organization. Where necessary to guide conduct in connection 
with this Rule, the lawyer may make inquiry within the organization 
as indicated in Rule 1.13(b). 


[17] Paragraph (b)(5) does not apply where a lawyer is employed 
after a crime or fraud has been committed to represent the client in 
matters ensuing therefrom. 


Dispute Concerning a Lawyer’s Conduct 


[18] Where a legal claim or disciplinary charge alleges complici- 
ty of the lawyer in a client’s conduct or other misconduct of the 
lawyer involving representation of the client, the lawyer may respond 
to the extent the lawyer reasonably believes necessary to establish a 
defense. The same is true with respect to a claim involving the con- 
duct or representation of a former client. The lawyer's right to 
respond arises when an assertion of such complicity has been made. 
Paragraph (d)(6) does not require the lawyer to await the com- 
mencement of an action or proceeding that charges such complicity, 
so that the defense may be established by responding directly to a 
third party who has made such an assertion. The right to defend, of 
course, applies where a proceeding has been commenced. Where 
practicable and not prejudicial to the lawyer’s ability to establish the 
defense, the lawyer should advise the client of the third party’s asser- 
tion and request that the client respond appropriately. In any event, 
disclosure should be no greater than the lawyer reasonably believes 
is necessary to vindicate innocence, the disclosure should be made in 
a manner which limits access to the information to the tribunal or 
other persons having a need to know it, and appropriate protective 
orders or other arrangements should be sought by the lawyer to the 
fullest extent practicable. 


[19] If the lawyer is charged with wrongdoing in which the 
client’s conduct is implicated, the rule of confidentiality should not 
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prevent the lawyer from defending against the charge. Such a charge 
can arise in a civil, criminal or professional disciplinary proceeding, 
and can be based on a wrong allegedly committed by the lawyer 
against the client, or on a wrong alleged by a third person; for exam- 
ple, a person claiming to have been defrauded by the lawyer and 
client acting together. A lawyer entitled to a fee is permitted by para- 
graph (d)(6) to prove the services rendered in an action to collect it. 
This aspect of the rule expresses the principle that the beneficiary of 
a fiduciary relationship may not exploit it to the detriment of the 
fiduciary. As stated above, the lawyer must make every effort practi- 
cable to avoid unnecessary disclosure of information relating to a 
representation, to limit disclosure to those having the need to know 
it, and to obtain protective orders or make other arrangements mini- 
mizing the risk of disclosure. 


Disclosures Otherwise Required or Authorized 


[20] If a lawyer is called as a witness to give testimony concern- 
ing a client, absent waiver by the client, paragraph (c) requires the 
lawyer to invoke the privilege when it is applicable. The lawyer must 
comply with the final orders of a court or other tribunal of competent 
jurisdiction requiring the lawyer to give information about the client. — 


[21] The Rules of Professional Conduct in various circumstances 
permit or require a lawyer to disclose information relating to the rep- 
resentation. See Rules 2.2, 2.8, 3.3 and 4.1. In addition to these provi- 
sions, a lawyer may be obligated or permitted by other provisions of 
law to give information about a client. Whether another provision of 
law supersedes Rule 1.6 is a matter of interpretation beyond the 
scope of these Rules, but a presumption should exist against such a 
supersession. 


Former Client 


[22] The duty of confidentiality continues after the client lawyer 
relationship has terminated. 


RULE 1.7 CONFLICT OF INTEREST: GENERAL RULE 
(a). A lawyer shall not represent a client if the representation of 
that client will be or is likely to be directly adverse to anoth- 


er client, unless: 


(1) the lawyer reasonably believes the representation will 
not adversely affect the interest of the other client; and 
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(2) each client consents after consultation which shall 
include explanation of the implications of the common 
representation and the advantages and risks involved. 


(b) A lawyer shall not represent a client if the representation of 
that client may be materially limited by the lawyer’s respon- 
sibilities to another client or to a third person, or by the 
lawyer’s own interests, unless: 


(1) the lawyer reasonably believes the representation will 
not be adversely affected; and 


(2) the client consents after consultation which shall include 
explanation of the implications of the common represen- 
tation and the advantages and risks involved. 


(c) A lawyer shall have a continuing obligation to evaluate all sit- 
uations involving potentially conflicting interests, and shall 
withdraw from the representation of any party the lawyer 
cannot adequately represent without using the confidential 
information of another client or a former client except as 
Rule 1.6 allows. 


Comment 
Loyalty to a Client 


[1] Loyalty is an essential element in the lawyer’s relationship to 
a client. An impermissible conflict of interest may exist before rep- 
resentation is undertaken, in which event the representation should 
be declined. The lawyer should adopt reasonable procedures, appro- 
priate for the size and type of firm and practice, to determine in both 
litigation and non-litigation matters the parties and issues involved 
and to determine whether there are actual or potential conflicts of 
interest. 


(2] If such a conflict arises after representation has been under- 
taken, the lawyer should withdraw from the representation. See Rule 
1.16. Where more than one client is involved and the lawyer with- 
draws because a conflict arises after representation, whether the 
lawyer may continue to represent any of the clients is determined by 
Rule 1.9. See also Rule 2.2(c). As to whether a client-lawyer relation- 
ship exists or, having once been established, is continuing, see Com- 
ment to Rule 1.3 and Scope. 


[3] As a general proposition, loyalty to a client prohibits under- 
taking representation directly adverse to that client without that 
client’s consent. Paragraph (a) expresses that general rule. Thus, a 
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lawyer ordinarily may not act as advocate against a person the 
lawyer represents in some other matter, even if it is wholly unrelat- 
ed. On the other hand, simultaneous representation in unrelated mat- 
ters of clients whose interests are only generally adverse, such as 
competing economic enterprises, does not require consent of the 
respective clients. Paragraph (a) applies only when the representa- 
tion of one client would be directly adverse to the other. 


[4] Loyalty to a client is also impaired when a lawyer cannot con- 
sider, recommend or carry out an appropriate course of action for the 
client because of the lawyer’s other responsibilities or interests. The 
conflict in effect forecloses alternatives that would otherwise be 
available to the client. Paragraph (b) addresses such situations. A 
possible conflict does not itself preclude the representation. The crit- 
ical questions are the likelihood that a conflict will eventuate and, if 
it does, whether it will materially interfere with the lawyer’s inde- 
pendent professional judgment in considering alternatives or fore- 
close courses of action that reasonably should be pursued on behalf 
of the client. Consideration should be given to whether the client 
wishes to accommodate the other interest involved. 


Consultation and Consent 


[5] A client may consent to representation notwithstanding a 
conflict. However, as indicated in paragraph (a)(1) with respect to 
representation directly adverse to a client, and paragraph (b)(1) with 
respect to material limitations on representation of a client, when a 
disinterested lawyer would conclude that the client should not agree 
to the representation under the circumstances, the lawyer involved 
cannot properly ask for such agreement or provide representation on 
the basis of the client’s consent. When more than one client is 
involved, the question of conflict must be resolved as to each client. 
Moreover, there may be circumstances where it is impossible to 
make the disclosure necessary to obtain consent. For example, when 
the lawyer represents different clients in related matters and one of 
the clients refuses to consent to the disclosure necessary to permit 
the other client to make an informed decision, the lawyer cannot 
properly ask the latter to consent. 


Lawyer’s Interests 


{6] The lawyer’s own interests should not be permitted to have 
an adverse effect on representation of a client. For example, a 
lawyer’s need for income should not lead the lawyer to undertake 
matters that cannot be handled competently and at a reasonable fee. 
See Rules 1.1 and 1.5. If the probity of a lawyer’s own conduct in a 
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transaction is in serious question, it may be difficult or impossible for 
the lawyer to give a client detached advice. A lawyer may not allow 
related business interests to affect representation, for example, by 
referring clients to an enterprise in which the lawyer has an undis- 
closed interest. 


Conflicts in Litigation 


[7] Paragraph (a) prohibits representation of opposing parties in 
litigation. Simultaneous representation of parties whose interests in 
litigation may conflict, such as coplaintiffs or codefendants, is gov- 
erned by paragraph (b). An impermissible conflict may exist by rea- 
son of substantial discrepancy in the parties’ testimony, incompati- 
bility in positions in relation to an opposing party or the fact that 
there are substantially different possibilities of settlement of the 
claims or liabilities in question. Such conflicts can arise in criminal 
cases as well as civil. The potential for conflict of interest in repre- 
senting multiple defendants in a criminal case is so grave that ordi- 
narily a lawyer should decline to represent more than one codefen- 
dant. On the other hand, common representation of persons having 
similar interests is proper if the risk of adverse effect is minimal and 
the requirements of paragraph (b) are met. Compare Rule 2.2 involv- 
ing intermediation between clients. 


[8] Ordinarily, a lawyer may not act as advocate against a client 
the lawyer represents in some other matter, even if the other matter 
is wholly unrelated. However, there are circumstances in which a 
lawyer may act as advocate against a client. For example, a lawyer 
representing an enterprise with diverse operations may accept 
employment as an advocate against the enterprise in an unrelated 
matter if doing so will not adversely affect the lawyer’s relationship 
with the enterprise or conduct of the suit and if both clients consent 
upon consultation. By the same token, government lawyers in some 
circumstances may represent government employees in proceedings 
in which a government agency is the opposing party. The propriety of 
concurrent representation can depend on the nature of the litigation. 
For example, a suit charging fraud entails conflict to a degree not 
involved in a suit for a declaratory Judgment concerning statutory 
interpretation. 


[9] A lawyer may represent parties having antagonistic positions 
on a legal question that has arisen in different cases, unless repre- 
sentation of either client would be adversely affected. Thus, it is ordi- 
narily not improper to assert such positions in cases pending in dif- 
ferent trial courts, but it may be improper to do so in cases pending 
at the same time in an appellate court. 


870 RULES OF PROFESSIONAL CONDUCT 


Interest of Person Paying for a Lawyer’s Service 


[10] A lawyer may be paid from a source other than the client, if 
the client is informed of that fact and consents and the arrangement 
does not compromise the lawyer’s duty of loyalty to the client. See 
Rule 1.8(f). For example, when an insurer and its insured have con- 
flicting interests in a matter arising from a liability insurance agree- 
ment, and the insurer is required to provide special counsel for the 
insured, the arrangement should assure the special counsel’s profes- 
sional independence. So also, when a corporation and its directors or 
employees are involved in a controversy in which they have conflict- 
ing interests, the corporation may provide funds for separate legal 
representation of the directors or employees if the clients consent 
after consultation and the arrangement ensures the lawyer’s profes- 
sional independence. 


Other Conflict Situations 


[11] Conflicts of interest in contexts other than litigation some- 
times may be difficult to assess. Relevant factors in determining 
whether there is potential for adverse effect include the duration and 
intimacy of the lawyer’s relationship with the client or clients 
involved, the functions being performed by the lawyer, the likelihood 
that actual conflict will arise and the likely prejudice to the client 
from the conflict if it does arise. The question is often one of prox- 
imity and degree. 


[12] For example, a lawyer may not represent multiple parties to 
a negotiation whose interests are fundamentally antagonistic to each 
other, but common representation is permissible where the clients 
are generally aligned in interest even though there is some difference 
of interest among them. 


[13] Conflict questions may also arise in estate planning and 
estate administration. A lawyer may be called upon to prepare wills 
for several family members, such as husband and wife, and, depend- 
ing upon the circumstances, a conflict of interest may arise. In estate 
administration the clients are the estate as an entity and the person- 
al representative in his or her official capacity. The lawyer should 
make clear the relationship to the parties involved. 


[14] A lawyer for a corporation or other organization who is also 
a member of its board of directors should determine whether the 
responsibilities of the two roles may conflict. The lawyer may be 
called on to advise the corporation in matters involving actions of the 
directors. Consideration should be given to the frequency with which 
such situations may arise, the potential intensity of the conflict, the 
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effect of the lawyer’s resignation from the board and the possibility 
of the corporation’s obtaining legal advice from another lawyer in 
such situations. If there is material risk that the dual role will corn- 
promise the lawyer’s independence of professional Judgment, the 
lawyer should not serve as a director. 


Conflict Charged by an Opposing Party © 


[15] Resolving questions of conflict of interest is primarily the 
responsibility of the lawyer undertaking the representation. In litiga- 
tion, a court may raise the question when there is reason to infer that 
the lawyer has neglected the responsibility. In a criminal case, 
inquiry by the court is generally required when a lawyer represents 
multiple defendants. Where the conflict clearly calls into question the 
fair or efficient administration of justice, opposing counsel may prop- 
erly raise the question. Such an objection should be viewed with cau- 
tion, however, for it can be misused as a technique of harassment. 
See Scope. 


RULE 1.8 CONFLICT OF INTEREST: PROHIBITED 
TRANSACTIONS AND OTHER SPECIFIC APPLICATIONS 


(a) A lawyer shall not enter into a business transaction with a 
client under any circumstances unless it is fair to the client. 
A lawyer shall not enter into a business transaction with a 
client in which the lawyer and the client have differing inter- 
ests and wherein the client expects the lawyer to exercise his 
or her independent professional judgment for the protection 
of the client, unless: 


(1) the transaction and terms on which the lawyer acquires 
the interest are fair and reasonable to the client and are 
disclosed and transmitted in writing to the client in a 
manner which can be reasonably understood by the 
client; 


(2) the client is given a reasonable opportunity to seek the 
advice of independent counsel in the transaction; and 


(3) the client consents in writing. 


(b) During or subsequent to legal representation of a client, a 
lawyer shall not enter into a business transaction with a 
client for which a fee or commission will be charged in lieu 
of, or in addition to, a legal fee, if the business transaction is 
related to the subject matter of the legal representation, any 
financial proceeds from the representation, or any informa- 
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tion, confidential or otherwise, acquired by the lawyer during 
the course of the representation. 


(c) A lawyer shall not prepare an instrument giving the lawyer or 
a person related to the lawyer as parent, child, sibling, or 
spouse any substantial gift from a client, including a testa- 
mentary gift, except where the client is related to the donee. 


(d) Prior to the conclusion of representation of a client, a lawyer 
Shall not make or negotiate an agreement giving the lawyer 
publication, literary, or media rights to a portrayal or ac- 
count based in substantial part on information relating to the 
representation. 


(e) A lawyer shall not provide financial assistance to a client in 
connection with pending or contemplated litigation except 
that a lawyer may advance court costs and expenses of liti- 
gation including expenses of investigation and medical 
examinations and cost of obtaining and presenting evidence, 
provided the client remains ultimately liable for such costs 
and expenses. 


(f) A lawyer shall not accept compensation for representing a 
client from one other than the client unless: 


(1) the client consents after consultation; 


(2) there is no interference with the lawyer’s independence 
of professional judgment or with the client-lawyer rela- 
tionship; and 


(3) information relating to representation of the client is pro- 
tected as required by Rule 1.6. 


(g) A lawyer who represents two or more clients shall not par- 
ticipate in making an aggregate settlement of the claims of or 
against the clients, or in a criminal case, an aggregated 
agreement as to guilty or nolo contendere pleas, unless each 
client consents after consultation, including disclosure of the 
existence and nature of all the claims or pleas involved and 
of the participation of each person in the settlement. 


(h) A lawyer shall not make an agreement prospectively limiting 
the lawyer's liability to a client for malpractice unless per- 
mitted by law and the client is independently represented in 
making the agreement, or settle a claim for such liability with 
an unrepresented client or former client without first advis- 
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ing that person in writing that independent representation is 
appropriate in connection therewith. 


(i) A lawyer related to another lawyer as parent, child, sibling, 
or spouse shal] not represent a client in a representation 
directly adverse to a person who the lawyer knows is repre- 
sented by the other lawyer except upon consent by the client 
after consultation regarding the relationship. This provision 
shall not be construed to disqualify other lawyers in the 
affected lawyer’s firm. 


(j) A lawyer shall not acquire a proprietary interest in the cause 
of action or subject matter of litigation the lawyer is con- 
ducting for a client, except that the lawyer may: 


(1) acquire a lien to secure the lawyer’s fee or expenses, pro- 
vided the requirements of Rule 1.8(a) are satisfied; and 


(2) contract with a client for a reasonable contingent fee in 
a civil case, except as prohibited by Rule 1.5. 


Comment 
Transactions Between Client and Lawyer 


[1] As a general principle, all transactions between client and 
lawyer should be fair and reasonable to the client. In such transac- 
tions, areview by independent counsel on behalf of the client is often 
advisable. Furthermore, a lawyer may not exploit information relat- 
ing to the representation to the client’s disadvantage. For example, a 
Jawyer who has learned that the client is investing in specific real 
estate may not, without the client’s consent, seek to acquire nearby 
property where doing so would adversely affect the client’s plan for 
investment. Paragraph (a) does not, however, apply to standard com- 
mercial transactions between the lawyer and the client for products 
or services that the client generally markets to others, for example, 
banking or brokerage services, medical services, products manufac- 
tured or distributed by the chent, and utility services. In such trans- 
actions, the lawyer has no advantage in dealing with the client, and 
the restrictions in paragraph (a) are unnecessary and impracticable. 


[2] Because of the actual and potential conflicts of interests, 
paragraph (b) prohibits the sale of business services to a client or 
former client if the proposed transaction relates to the subject mat- 
ter or the proceeds of representation. For example, a lawyer who is 
also a securities broker or insurance agent should not endeavor to 
sell securities or insurance to a client when the lawyer knows by 
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virtue of the representation that such client has received funds suit- 
able for investment. 


(3] A lawyer may accept a gift from a client, if the transaction 
meets general standards of fairness. For example, a simple gift such 
as a present given at a holiday or as a token of appreciation is per- 
mitted. If effectuation of a substantial gift requires preparing a legal 
instrument such as a will or conveyance, however, the client should 
have the detached advice that another lawyer can provide. Paragraph 
(c) recognizes an exception where the client is a relative of the donee 
or the gift is not substantial. 


Literary Rights 


[4] An agreement by which a lawyer acquires literary or media 
rights concerning the conduct of the representation creates a conflict 
between the interests of the client and the personal interests of the 
lawyer. Measures suitable in the representation of the client may 
detract from the publication value of an account of the representa- 
tion. Paragraph (d) does not prohibit a lawyer representing a client 
in a transaction concerning literary property from agreeing that the 
lawyer's fee shall consist of a share in ownership in the property, if 
the arrangement conforms to Rule 1.5 and paragraph (j). 


Person Paying for a Lawyer’s Services 


[5] A lawyer may be paid from a source other than the client. 
Paragraph (f) requires disclosure of the fact that the lawyer’s ser- 
vices are being paid for by a third party. Such an arrangement must 
also conform to the requirements of Rule 1.6 concerning confiden- 
tiality and Rule 1.7 concerning conflict of interest. For instance, 
when a corporation and its directors or employees are involved in a 
controversy in which they have conflicting interests, the corporation 
may provide funds for separate legal representation of the directors 
or employees if the clients consent after consultation and the 
arrangement ensures the lawyer’s professional independence. Where 
the client is a class, consent may be obtained on behalf of the class 
by court-supervised procedure. 


Limiting Liability 
[6] Paragraph (h) is not intended to apply to customary qualifi- 
cations and limitations in legal opinions and memoranda. 


Family Relationships Between Lawyers 


[7] Paragraph (i) applies to related lawyers who are in different 
firms. Related lawyers in the same firm are governed by Rules 1.7, 
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1.9, and 1.10. The disqualification stated in paragraph (i) is personal 
and is not imputed to members of firms with whom the lawyers are 
associated. 


Acquisition of Interest in Litigation 


[8] Paragraph (j) states the general rule that lawyers are prohib- 
ited from acquiring a proprietary interest in litigation. The rule, 
which has its basis in common law champerty and maintenance, is 
subject to specific exceptions developed in decisional law and con- 
tinued in these Rules, such as the exception for reasonable contin- 
gent fees set forth in Rule 1.5 and the exception for certain advances 
of the costs of litigation set forth in paragraph (e). The rule also per- 
mits a lawyer to acquire a lien to secure the lawyer's fee or expenses 
provided the requirements of Rule 1.7(b) are satisfied. Specifically, 
the lawyer must reasonably believe that the representation will not 
be adversely affected after taking into account the possibility that the 
acquisition of a proprietary interest in the client’s cause of action or 
any res involved therein may cloud the lawyer’s judgment and impair 
the lawyer’s ability to function as an advocate. The lawyer must also 
disclose the risks involved prior to obtaining the client’s consent. 
Prior to initiating a foreclosure on property subject to a lien securing 
a legal fee, the lawyer must notify the client of the right to require the 
lawyer to participate in the mandatory fee dispute arbitration pro- 
gram. See Rule 1.6(f). 


RULE 1.9 CONFLICT OF INTEREST: FORMER CLIENT 


(a) A lawyer who has formerly represented a client in a matter 
shall not thereafter represent another person in the same or 
a substantially related matter in which that person's interests 
are materially adverse to the interests of the former chent 
unless the former client consents after consultation. 


(b) A lawyer shall not knowingly represent a person in the sarne 
or a substantially related matter in which a firm with which 
the lawyer formerly was associated had previously repre- 
sented a client 


(1) whose interests are materially adverse to that person; 
and 


(2) about whom the lawyer had acquired information pro- 
tected by Rules 1.6 and 1.9(c) that is material to the mat- 
ter unless the former client consents after consultation. 
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(c) Alawyer who has formerly represented a client in a matter or 
whose present or former firm has formerly represented a 
client in a matter shall not thereafter: 


(1) use confidential information protected from disclosure 
by Rule 1.6 to the disadvantage of the former client 
except as Rule 1.6 or Rule 3.3 would permit or require 
with respect to a client, or when the information has 
become generally known; or 


(2) reveal confidential information protected from disclo- 
sure by Rule 1.6 except as Rule 1.6 or Rule 3.3 would per- 
mit or require with respect to a client. 


Comment 


(1] The principles in Rule 1.7 determine whether the interests of 
the present and former client are adverse. Thus, a lawyer could not 
properly seek to rescind on behalf of a new client a contract drafted 
on behalf of the former client. So also a lawyer who has prosecuted 
an accused person could not properly represent the accused in a sub- 
sequent civil action against the government concerning the same 
transaction. 


[2] The scope of a “matter” for purposes of this Rule may depend 
on the facts of a particular situation or transaction. The lawyer’s 
involvement in a matter can also be a question of degree. When a 
lawyer has been directly involved in a specific transaction, subse- 
quent representation of other clients with materially adverse inter- 
ests clearly is prohibited. On the other hand, a lawyer who recur- 
rently handled a type of problem for a former client is not precluded 
from later representing another client in a wholly distinct problem of 
that type even though the subsequent representation involves a posi- 
tion adverse to the prior client. Similar considerations can apply to 
the reassignment of military lawyers between defense and prosecu- 
tion functions within the same military jurisdiction. The underlying 
question is whether the lawyer was so involved in the matter that the 
subsequent representation can be justly regarded as a changing of 
sides in the matter in question. 


Lawyers Moving Between Firms 


[3] When lawyers have been associated within a firm but then 
end their association, the question of whether a lawyer should under- 
take representation is more complicated. There are several compet- 
ing considerations. First, the client previously represented by the for- 
mer firm must be reasonably assured that the principle of loyalty to 
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the client is not compromised. Second, the rule should not be so 
broadly cast as to preclude other persons from having reasonable 
choice of legal counsel. Third, the rule should not unreasonably ham- 
per lawyers from forming new associations and taking on new clients 
after having left a previous association. In this connection, it should 
be recognized that today many lawyers practice in firms, that many 
lawyers to some degree limit their practice to one field or another, 
and that many move from one association to another several times in 
their careers. If the concept of imputation were applied with unqual- 
ified rigor, the result would be radical curtailment of the opportunity 
of lawyers to move from one practice setting to another and of the 
opportunity of clients to change counsel. 


(4] Reconciliation of these competing principles in the past has 
been attempted under two rubrics. One approach has been to seek 
per se rules of disqualification. For example, it has been held that a 
partner in a law firm is conclusively presumed to have access to all 
confidences concerning all clients of the firm. Under this analysis, 
if a lawyer has been a partner in one law firm and then becomes a 
partner in another law firm, there may be a presumption that all con- 
fidences known by the partner in the first firm are known to all part- 
ners in the second firm. This presumption might properly be applied 
in some circumstances, especially where the client has been exten- 
sively represented, but may be unrealistic where the client was rep- 
resented only for limited purposes. Furthermore, such a rigid rule 
exaggerates the difference between a partner and an associate in 
modern law firms. 


[5] The other rubric formerly used for dealing with disqualifica- 
tion is the appearance of impropriety. This rubric has a twofold prob- 
lem. First, the appearance of impropriety can be taken to include any 
new client-lawyer relationship that might make a former client feel 
anxious. If that meaning were adopted, disqualification would 
become little more than a question of subjective judgment by the for- 
mer client. Second, since “impropriety” is undefined, the term 
“appearance of impropriety” is question-begging. It therefore has to 
be recognized that the problem of disqualification cannot be proper- 
ly resolved either by simple analogy to a lawyer practicing alone or 
by the very general concept of appearance of impropriety. 


Confidentiality 


{6} Preserving confidentiality is a question of access to informa- 
tion. Access to information, in turn, is essentially a question of fact in 
particular circumstances, aided by inferences, deductions or working 
presumptions that reasonably may be made about the way in which 
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lawyers work together. A lawyer may have general access to files of 
all clients of a law firm and may regularly participate in discussions 
of their affairs; it should be inferred that such a lawyer in fact is privy 
to all information about all the firm’s clients. In contrast, another 
lawyer may have access to the files of only a limited number of 
clients and participate in discussions of the affairs of no other 
clients; in the absence of information to the contrary, it should be 
inferred that such a lawyer in fact is privy to information about the 
clients actually served but not those of other clients. 


[7] Application of paragraph (b) depends on a situation’s partic- 
ular facts. In such an inquiry, the burden of proof should rest upon 
the firm whose disqualification is sought. 


[8] Paragraph (b) operates to disqualify the lawyer only when 
the lawyer involved has actual knowledge of information protected 
by Rules 1.6 and 1.9(b). Thus, if a lawyer, while with one firm, 
acquired no knowledge or information relating to a particular client 
of the firm, and that lawyer later joined another firm, neither the 
lawyer individually nor the second firm is disqualified from repre- 
senting another client in the same or a related matter even though the 
interests of the two clients conflict. See Rule 1.10(b) for the restric- — 
tions on a firm once a lawyer has terminated association with the 
firm. 


[9] Independent of the question of disqualification of a firm, a 
lawyer changing professional association has a continuing duty to 
preserve confidentiality of information about a client formerly repre- 
sented. See Rules 1.6 and 1.9. 


Adverse Positions 


[10] The second aspect of loyalty to a client is the lawyer’s oblig- 
ation to decline subsequent representations involving positions 
adverse to a former client arising in substantially related matters. 
This obligation requires abstention from adverse representation by 
the individual lawyer involved, but does not properly entail absten- 
tion of other lawyers through imputed disqualification. Hence, this 
aspect of the problem is governed by Rule 1.9(a). Thus, if a lawyer 
left one firm for another, the new affiliation would not preclude the 
firms involved from continuing to represent clients with adverse 
interests in the same or related matters, so long as the conditions of 
paragraphs (b) and (c) concerning confidentiality have been met. 


{11] Information acquired by the lawyer in the course of repre- 
senting a client may not subsequently be used or revealed by the 
lawyer to the disadvantage of the client. However, the fact that a 
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lawyer has once served a client does not preclude the lawyer from 
using generally known information about that client when later rep- 
resenting another client. 


[12] Disqualification from subsequent representation is for the 
protection of former clients and can be waived by them. A waiver is 
effective only if there is disclosure of the circumstances, including 
the lawyer’s intended role on behalf of the new client. 


[13] With regard to an opposing party’s raising a question of con- 
flict of interest, see Comment to Rule 1.7. With regard to disqualifi- 
cation of a firm with which a lawyer is or was formerly associated, 
see Rule 1.10. 


RULE 1.10 IMPUTED DISQUALIFICATION: GENERAL RULE 


(a) While lawyers are associated in a firm, none of them shall 
knowingly represent a client when any one of them practic- 
ing alone would be prohibited from doing so by Rules 1.7, 
1.8(c), 1.9 or 2.2. 


(b) When a lawyer has terminated an association with a firm, the 
firm is not prohibited from thereafter representing a person 
with interests materially adverse to those of a client repre- 
sented by the formerly associated lawyer and not currently 
represented by the firm, unless: 


(1) the matter is the same or substantially related to that in 
which the formerly associated lawyer represented the 
client; and 


(2) any lawyer remaining in the firm has information pro- 
tected by Rules 1.6 and 1.9(c) that is material to the 
matter. 


(c) A disqualification prescribed by this rule may be waived by 
the affected client under the conditions stated in Rule 1.7. 


Comment 
Definition of “Firm” 


[1] For purposes of the Rules of Professional Conduct, the term 
“firm” includes lawyers in a private firm, and lawyers in the legal 
department of a corporation or other organization, or in a legal ser- 
vices organization. Whether two or more lawyers constitute a firm 
within this definition can depend on the specific facts. For example, 
two practitioners who share office space and occasionally consult or 
assist each other ordinarily would not be regarded as constituting a 
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firm. However, if they present themselves to the public as a firm or 
conduct themselves as a firm, they should be regarded as a firm for 
the purposes of the Rules. The terms of any formal agreement 
between associated lawyers are relevant in determining whether they 
are a firm, as is the fact that they have mutual access to information 
concerning the clients they serve. Furthermore, it is relevant in 
doubtful cases to consider the underlying purpose of the Rule that is 
involved. 


[2] With respect to the law department of an organization, there 
is ordinarily no question that the members of the department consti- 
tute a firm within the meaning of the Rules of Professional Conduct. 
However, there can be uncertainty as to the identity of the client. For 
example, it may not be clear whether the law department of a corpo- 
ration represents a subsidiary or an affiliated corporation, as well as 
the corporation by which the members of the department are direct- 
ly employed. A similar question can arise concerning an unincorpo- 
rated association and its local affiliates. 


[3] Similar questions can also arise with respect to lawyers in 
legal aid. Lawyers employed in the same unit of a legal service orga- 
nization constitute a firm, but not necessarily those employed in sep- 
arate units. As in the case of independent practitioners, whether the 
lawyers should be treated as associated with each other can depend 
on the particular rule that is involved and on the specific facts of the 
situation. 


[4] Where a lawyer has joined a private firm after having repre- 
sented the government, the situation is governed by Rule 1.11 (a) and 
(b); where a lawyer represents the government after having served 
private clients, the situation is governed by Rule 1.11(c)(1). The indi- 
vidual lawyer involved is bound by the Rules generally, including 
Rules 1.6, 1.7 and 1.9. 


{5] Different provisions are thus made for movement of a lawyer 
from one private firm to another and for movement of a lawyer 
between a private firm and the government. The government is enti- 
tled to protection of its client confidences and, therefore, to the pro- 
tections provided in Rules 1.6, 1.9 and 1.11. However, if the more 
extensive disqualification in Rule 1.10 were applied to former gov- 
ernment lawyers, the potential effect on the government would be 
unduly burdensome. The government deals with all private citizens 
and organizations and, thus, has a much wider circle of adverse legal 
interests than does any private law firm. In these circumstances, the 
government's recruitment of lawyers would be seriously impaired if 
Rule 1.10 were applied to the government. On balance, therefore, the 
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government is better served in the long run by the protections stated 
in Rule 1.11. 


Principles of Imputed Disqualification 


[6] The rule of imputed disqualification stated in paragraph (a) 
gives effect to the principle of loyalty to the client as it applies to 
lawyers who practice in a law firm. Such situations can be consid- 
ered from the premise that a firm of lawyers is essentially one lawyer 
for purposes of the rules governing loyalty to the client, or from the 
premise that each lawyer is vicariously bound by the obligation of 
loyalty owed by each lawyer with whom the lawyer is associated. 
Paragraph (a) operates only among the lawyers currently associated 
in a firm. When a lawyer moves from one firm to another, the situa- 
tion is governed by Rules 1.9(b) and 1.10(b). 


[7] Rule 1.10(b) operates to permit a law firm, under certain cir- 
cumstances, to represent a person with interests directly adverse to 
those of a client represented by a lawyer who formerly was associat- 
ed with the firm. The Rule applies regardless of when the formerly 
associated lawyer represented the client. However, the law firm may 
not represent a person with interests adverse to those of a present 
client of the firm, which would violate Rule 1.7. Moreover, the firm 
may not represent the person where the matter is the same or sub- 
stantially related to that in which the formerly associated lawyer rep- 
resented the client and any other lawyer currently in the firm has 
material information protected by Rules 1.6 and 1.9(c). 


[8] The duty of loyalty to a client obliges a lawyer to decline sub- 
sequent representations involving positions adverse to a former 
client arising in substantially related matters. This obligation 
requires abstention from adverse representation by the individual 
lawyer involved, but does not necessarily entail abstention of other 
lawyers through imputed disqualification. If a lawyer has left one 
firm for another, the new affiliation would not preclude the firms 
involved from continuing to represent clients with adverse interests 
in the same or related matters, so long as the conditions of Rule 
1.9(b) and Rule 1.10(b) concerning confidentiality have been met. 


RULE 1.11 SUCCESSIVE GOVERNMENT AND 
PRIVATE EMPLOYMENT 


(a) Except as law may otherwise expressly permit, a lawyer shall 
not represent a private client in connection with a matter in 
which the lawyer participated personally and substantially as 
a public officer or employee, unless the appropriate govern- 
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ment agency consents after consultation. No lawyer in a firm 
with which that lawyer is associated may knowingly under- 
take or continue representation in such a matter unless: 


(1) the disqualified lawyer is screened from any participa- 
tion in the matter and is apportioned no part of the fee 
therefrom; and 


(2) written notice is promptly given to the appropriate gov- 
ernment agency to enable it to ascertain compliance with 
the provisions of this rule. 


(b) Except as law may otherwise expressly permit, a lawyer hav- 


(Cc) 


ing information that the lawyer knows is confidential gov- 
ernment information about a person acquired when the 
lawyer was a public officer or employee, may not represent a 
private client whose interests are adverse to that person ina 
matter in which the information could be used to the materi- 
al disadvantage of that person. A firm with which that lawyer 
is associated may undertake or continue representation in 
the matter only if the disqualified lawyer is screened from 
any participation in the matter and is apportioned no part of 
the fee therefrom. 


Except as law may otherwise expressly permit, a lawyer 
serving as a public officer or employee shall not: 


(1) participate in a matter in which the lawyer participated 
personally and substantially while in private practice or 
nongovernmental employment, unless under applicable 
law no one is, or by lawful delegation may be, authorized 
to act in the lawyer’s stead in the matter; or 


(2) negotiate for private employment with any person who is 
involved as a party or as attorney for a party in a matter 
in which the lawyer is participating personally and sub- 
stantially, except that a lawyer serving as a law clerk toa 
judge, other adjudicative officer or arbitrator may nego- 
tiate for private employment as permitted by Rule 
1.12(b) and subject to the conditions stated in Rule 
1.12(b). 


(d) As used in this Rule, the term “matter” includes: 


(1) any judicial or other proceeding, application, request for 
a ruling or other determination, contract, claim, contro- 
versy, investigation, charge, accusation, arrest or other 
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particular matter involving a specific party or parties, 
and 


(2) any other matter covered by the conflict of interest rules 
of the appropriate government agency. 


(e) As used in this Rule, the term “confidential government infor- 
mation” means information which has been obtained under 
governmental authority and which, at the time this rule is 
applied, the government is prohibited by law from disclosing 
to the public or has a legal privilege not to disclose, and 
which is not otherwise available to the public. 


Comment 


[1] This Rule prevents a lawyer from exploiting public office for 
the advantage of a private client. It is a counterpart of Rule 1.10(b), 
which applies to lawyers moving from one firm to another. A lawyer 
representing a government agency, whether employed or specially 
retained by the government, is subject to the Rules of Professional 
Conduct, including the prohibition against representing adverse 
interests stated in Rule 1.7 and the protections afforded former 
clients in Rule 1.9. In addition, such a lawyer is subject to Rule 1.11 
and to statutes and government regulations regarding conflict of 
interest. Such statutes and regulations may circumscribe the extent 
to which the government agency may give consent under this Rule. 


[2] Where the successive clients are a public agency and a pri- 
vate client, the risk exists that power or discretion vested in public 
authority might be used for the special benefit of a private client. A 
lawyer should not be in a position where benefit to a private client 
might affect performance of the lawyer’s professional functions on 
behalf of public authority. Also, unfair advantage could accrue to the 
private client by reason of access to confidential government infor- 
mation about the client’s adversary obtainable only through the 
lawyer’s government service. However, the rules governing lawyers 
presently or formerly employed by a government agency should not 
be so restrictive as to inhibit transfer of employment to and from the 
government. The government has a legitimate need to attract quali- 
fied lawyers as well as to maintain high ethical standards. The provi- 
sions for screening and waiver are necessary to prevent the disquali- 
fication rule from imposing too severe a deterrent against entering 
public service. 


{3] When the client is an agency of one government, that agency 
should be treated as a private client for purposes of this Rule if the 
lawyer thereafter represents an agency of another government, as 
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when a lawyer represents a city and subsequently is employed by a 
federal agency. 


{4] Paragraphs (a)(1) and (b) do not prohibit a lawyer 
from receiving a salary or partnership share established by prior 
independent agreement. They prohibit directly relating the attor- 
ney’s compensation to the fee in the matter in which the lawyer is 
disqualified. 


[5] Paragraph (a)(2) does not require that a lawyer give notice to 
the government agency at a time when premature disclosure would 
injure the client; a requirement for premature disclosure might pre- 
clude engagement of the lawyer. Such notice is, however, required to 
be given as soon as practicable in order that the government agency 
will have a reasonable opportunity to ascertain that the lawyer is 
complying with Rule 1.11 and to take appropriate action if it believes 
the lawyer is not complying. 


[6] Paragraph (b) operates only when the lawyer in question has 
knowledge of the information, which means actual knowledge; it 
does not operate with respect to information that merely could be 
imputed to the lawyer. 


[7] Paragraphs (a) and (c) do not prohibit a lawyer from jointly 
representing a private party and a government agency when doing so 
is permitted by Rule 1.7 and is not otherwise prohibited by law. 


[8] Paragraph (c) does not disqualify other lawyers in the agency 
with which the lawyer in question has become associated. 


RULE 1.12 FORMER JUDGE OR ARBITRATOR 


(a) Except as stated in paragraph (d), a lawyer shall not repre- 
sent anyone in connection with a matter in which the law- 
yer participated personally and substantially as a judge or 
other adjudicative officer, arbitrator or law clerk to such a 
person, unless all parties to the proceeding consent after 
consultation. 


(b) A lawyer shall not negotiate for employment with any person 
who is involved as a party or as attorney for a party in a mat- 
ter in which the lawyer is participating personally and sub- 
stantially as a judge or other adjudicative officer or arbitra- 
tor. A lawyer serving as a law clerk to a judge, other 
adjudicative officer or arbitrator may negotiate for employ- 
ment with a party or attorney involved in a matter in which 
the clerk is participating personally and substantially, but 
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only after the lawyer has notified the judge, other adjudica- 
tive officer or arbitrator. 


(c) If a lawyer is disqualified by paragraph (a), no lawyer in a 
firm with which that lawyer is associated may knowingly 
undertake or continue representation in the matter unless: 


(1) the disqualified lawyer is screened from any participa- 
tion in the matter and is apportioned no part of the fee 
therefrom; and 


(2) written notice is promptly given to the appropriate tri- 
bunal to enable it to ascertain compliance with the pro- 
visions of this rule. 


(d) An arbitrator selected as a partisan of a party in a multi- 
member arbitration panel is not prohibited from subsequent- 
ly representing that party. 


Comment 


[1] This Rule generally parallels Rule 1.11. The term “personally 
and substantially” signifies that a judge who was a member of a mul- 
timember court and thereafter left judicial office to practice law is 
not prohibited from representing a client in a matter pending in the 
court, but in which the former judge did not participate. So also the 
fact that a former judge exercised administrative responsibility in a 
court does not prevent the former judge from acting as a lawyer ina 
matter where the judge had previously exercised remote or inciden- 
tal administrative responsibility that did not affect the merits. Com- 
pare the Comment to Rule 1.11. The term “adjudicative officer” 
includes such officials as judges pro tempore, referees, special mas- 
ters, hearing officers and other parajudicial officers, and also lawyers 
who serve as part-time judges. 


RULE 1.13 ORGANIZATION AS CLIENT 


(a) A lawyer employed or retained by an organization repre- 
sents the organization acting through its duly authorized 
constituents. 


(b) If a lawyer for an organization knows that an officer, em- 
ployee or other person associated with the organization is 
engaged in action, intends to act or refused to act in a matter 
related to the representation that is a violation of a legal 
obligation to the organization, or a violation of law which 
reasonably might be imputed to the organization, and 1s like- 
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ly to result in substantial injury to the organization, the 
lawyer shall proceed as is reasonably necessary in the best 
interest of the organization. In determining how to proceed, 
the lawyer shall give due consideration to the seriousness of 
the violation and its consequences, the scope and nature of 
the lawyer’s representation, the responsibility in the organi- 
zation and the apparent motivation of the person involved, 
the policies of the organization concerning such matters and 
any other relevant considerations. Any measures taken shall 
be designed to minimize disruption of the organization and 
the risk of revealing information relating to the representa- 
tion to persons outside the organization. Such measures may 
include among others: 


(1) asking reconsideration of the matter; 


(2) advising that a separate legal opinion on the matter be 
sought for presentation to appropriate authority in the 
organization; and 


(3) referring the matter to higher authority in the organiza- 
tion, including, if warranted by the seriousness of the 
matter, referral to the highest authority that can act on 
behalf of the organization as determined by applicable 
law. 


If, despite the lawyer's efforts in accordance with paragraph 
(b), the highest authority that can act on behalf of the orga- 
nization insists upon action, or a refusal to act, that is clear- 
ly a violation of law and is likely to result in substantial injury 
to the organization, the lawyer may resign or withdraw in 
accordance with Rule 1.16. 


(d) In dealing with an organization’s directors, officers, em- 


(e) 


ployees, members, shareholders or other constituents, a 
lawyer shall explain the identity of the client when it is 
apparent that the organization’s interests are adverse to 
those of the constituents with whom the lawyer is dealing. 


A lawyer representing an organization may also represent 
any of its directors, officers, employees, members, share- 
holders or other constituents, subject to the provisions of 
Rule 1.7. If the organization’s consent to the dual representa- 
tion is required by Rule 1.7, the consent shall be given by an 
appropriate official of the organization other than the indi- 
vidual who is to be represented, or by the shareholders. 
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Comment 
The Entity as the Client 


[1] An organizational client is a legal entity, but it cannot act 
except through its officers, directors, employees, shareholders and 
other constituents. 


[2] Officers, directors, employees and shareholders are the con- 
stituents of the corporate organizational client. The duties defined in 
this Rule apply equally to unincorporated associations. “Other con- 
stituents” as used in this Comment means the positions equivalent to 
officers, directors, employees and shareholders held by persons act- 
ing for organizational clients that are not corporations. 


[3] When one of the constituents of an organizational client com- 
municates with the organization’s lawyer in that person’s organiza- 
tional capacity, the communication is protected by Rule 1.6. Thus, by 
way of example, if an organizational client requests its lawyer to 
investigate allegations of wrongdoing, interviews made in the course 
of that investigation between the lawyer and the client’s employees 
or other constituents are covered by Rule 1.6. This does not mean, 
however, that constituents of an organizational client are the clients 
of the lawyer. The lawyer may not disclose to such constituents infor- 
mation relating to the representation except for disclosures explicit- 
ly or impliedly authorized by the organizational chent in order to 
carry out the representation or as otherwise permitted by Rule 1.6. 


[4] When constituents of the organization make decisions for it, 
the decisions ordinarily must be accepted by the lawyer even if their 
utility or prudence is doubtful. Decisions concerning policy and oper- 
ations, including ones entailing serious risk, are not as such in the 
lawyer's province. However, different considerations arise when the 
lawyer knows that the organization may be substantially injured by 
action of a constituent that is in violation of law. In such a circum- 
stance, it may be reasonably necessary for the lawyer to ask the con- 
stituent to reconsider the matter. Jf that fails, or if the matter is of suf- 
ficient seriousness and importance to the organization, it may be 
reasonably necessary for the lawyer to take steps to have the matter 
reviewed by a higher authority in the organization. Clear justification 
should exist for seeking review over the head of the constituent nor- 
mally responsible for it. The stated policy of the organization may 
define circumstances and prescribe channels for such review, and a 
lawyer should encourage the formulation of such a policy. Even in 
the absence of organization policy, however, the lawyer may have an 
obligation to refer a matter to higher authority, depending on the seri- 
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ousness of the matter and whether the constituent in question has 
apparent motives to act at variance with the organization’s interest. 
Review by the chief executive officer or by the board of directors 
may be required when the matter is of importance commensurate 
with their authority. At some point, it may be useful or essential to 
obtain an independent legal opinion. 


[5] In an extreme case, it may be reasonably necessary for the 
lawyer to refer the matter to the organization’s highest authority. 
Ordinarily, that is the board of directors or similar governing body. 
However, applicable law may prescribe that, under certain condi- 
tions, highest authority reposes elsewhere; for example, in the inde- 
pendent directors of a corporation. 


Relation to Other Rules 


[6] The authority and responsibility provided in paragraph (b) 
are concurrent with the authority and responsibility provided in 
other Rules. In particular, this Rule does not limit or expand the 
lawyer’s responsibility under Rule 1.6, 1.8, 1.16, 3.3 or 4.1. If the 
lawyer’s Services are being used by an organization to further a crime 
or fraud by the organization, Rule 1.2(d) can be applicable. 


Government Agency 


(7] The duty defined in this Rule applies to governmental orga- 
nizations. However, when the client is a governmental organization, 
a different balance may be appropriate between maintaining confi- 
dentiality and assuring that the wrongful official act is prevented or 
rectified, for public business is involved. In addition, duties of. 
lawyers employed by the government or lawyers in military service 
may be defined by statutes and regulation. Therefore, defining pre- 
cisely the identity of the client and prescribing the resulting obliga- 
tions of such lawyers may be more difficult in the government con- 
text. Although in some circumstances the client may be a specific 
agency, it is generally the government as a whole. For example, if the 
action or failure to act involves the head of a bureau, either the 
department of which the bureau is a part or the government as a 
whole may be the client for purposes of this Rule. Moreover, in a mat- 
ter involving the conduct of government officials, a government 
lawyer may have authority to question such conduct more extensive- 
ly than that of a lawyer for a private organization in similar circum- 
stances. This Rule does not limit that authority. See note on Scope. 


Clarifying the Lawyer’s Role 


[8] There are times when the organization’s interest may be or 
may become adverse to those of one or more of its constituents. 
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In such circumstances, the lawyer should advise any constituent 
whose interest the lawyer finds adverse to that of the organization 
of the conflict or potential conflict of interest, that the lawyer can- 
not represent such constituent, and that such person may wish to 
obtain independent representation. Care must be taken to assure 
that the individual understands that, when there is such adversity of 
interest, the lawyer for the organization cannot provide legal repre- 
sentation for that constituent individual, and that discussions 
between the lawyer for the organization and the individual may not 
be privileged. 


[9] Whether such a warning should be given by the lawyer for the 
organization to any constituent individual may turn on the facts of 
each case. 


Dual Representation 


[10] Paragraph (e) recognizes that a lawyer for an organization 
may also represent a principal officer or major shareholder. 


Derivative Actions 


[11] Under generally prevailing law, the shareholders or mem- 
bers of a corporation may bring suit to compel the directors to per- 
form their legal obligations in the supervision of the organization. 
Members of unincorporated associations have essentially the same 
right. Such an action may be brought nominally by the organization, 
but usually is, in fact, a legal controversy over management of the 
organization. 


[12] The question can arise whether counsel for the organization 
may defend such an action. The proposition that the organization 1s 
the lawyer’s client does not alone resolve the issue. Most derivative 
actions are a normal incident of an organization’s affairs, to be 
defended by the organization’s lawyer like any other suit. However, if 
the claim involves serious charges of wrongdoing by those in control 
of the organization, a conflict may arise between the lawyer's duty to 
the organization and the lawyer’s relationship with the board. In 
those circumstances, Rule 1.7 governs who should represent the 
directors and the organization. 


RULE 1.14 CLIENT UNDER A DISABILITY 


(a) When a client’s ability to make adequately considered deci- 
sions in connection with the representation is impaired, 
whether because of minority, mental disability or for some 
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other reason, the lawyer shall, as far as reasonably possible, 
maintain a normal client-lawyer relationship with the client. 


(b) A lawyer may seek the appointment of a guardian or take 
other protective action with respect to a client only when the 
lawyer reasonably believes that the client cannot adequately 
act in the client’s own interest. 


Comment 


[1] The normal client-lawyer relationship is based on the 
assumption that the client, when properly advised and assisted, is 
capable of making decisions about important matters. When the 
client is a minor or suffers from a mental disorder or disability, how- 
ever, Maintaining the ordinary client-lawyer relationship may not be 
possible in all respects. In particular, an incapacitated person may 
have no power to make legally binding decisions. Nevertheless, a 
client lacking legal competence often has the ability to understand, 
deliberate upon, and reach conclusions about matters affecting the 
client’s own well-being. Furthermore, to an increasing extent, the law 
recognizes intermediate degrees of competence. For example, chil- 
dren as young as five or six years of age, and certainly those of ten or 
twelve, are regarded as having opinions that are entitled to weight in 
legal proceedings concerning their custody. So also, it is recognized 
that some persons of advanced age can be quite capable of handling 
routine financial matters while needing special legal protection con- 
cerning major transactions. 


[2] The fact that a client suffers a disability does not diminish 
the lawyer’s obligation to treat the client with attention and respect. 
If the person has no guardian or legal representative, the lawyer 
often must act as de facto guardian. Even if the person does have a 
legal representative, the lawyer should as far as possible accord the 
represented person the status of client, particularly in maintaining 
communication. 


[3] If a legal representative has already been appointed for the 
client, the lawyer should ordinarily look to the representative for 
decisions on behalf of the client. If a legal representative has not 
been appointed, the lawyer should see to such an appointment where 
it would serve the client’s best interests. Thus, if a disabled client has 
substantial property that should be sold for the client’s benefit, effec- 
tive completion of the transaction ordinarily requires appointment of 
a legal representative. In many circumstances, however, appointment 
of a legal representative may be expensive or traumatic for the client. 
Evaluation of these considerations is a matter of professional judg- 
ment on the lawyer's part. 
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[4] If the lawyer represents the guardian as distinct from the 
ward, and is aware that the guardian is acting adversely to the ward’s 
interest, the lawyer may have an obligation to prevent or rectify the 
guardian’s misconduct. See Rule 1.2(d). 


Disclosure of the Client’s Condition 


{5] Rules of procedure in litigation generally provide that minors 
or persons suffering mental disability shall be represented by a 
guardian or next friend if they do not have a general guardian. How- 
ever, disclosure of the client’s disability can adversely affect the 
client’s interests. For example, raising the question of disability 
could, in some circumstances, lead to proceedings for involuntary 
commitment. The lawyer’s position in such cases is an unavoidably 
difficult one. The lawyer may seek guidance from an appropriate 
diagnostician. 


RULE 1.15-1 PRESERVING IDENTITY OF FUNDS AND 
PROPERTY OF A CLIENT 


(a) Any property received by a lawyer in a fiduciary capacity 
shall at all times be held and maintained separately from the 
lawyer’s property, designated as such, and disbursed only in 
accordance with these rules. 


(b) For purposes of this rule, Rule 1.15-2 and Rule 1.15-3, the fol- 
lowing definitions will apply: 


(1) A “bank” is defined as a North Carolina or federally char- 
tered bank, savings and loan association, or credit union. 


(2) A “trust account” is an account in which a lawyer holds 
funds in a fiduciary relationship on behalf of one or more 
clients and/or in which a lawyer holds funds in a fiducia- 
ry relationship as described in paragraph (b)(3) below. 


(3) A “fiduciary account” is an account in which a lawyer 
holds funds in a fiduciary relationship pursuant to the 
lawyer’s service as a trustee, guardian, personal repre- 
sentative, attorney in fact or escrow agent. 


(4) The term “lawyer” shall include all members of the North 
Carolina State Bar and any law firm in which they are 
members unless the context clearly indicates otherwise. 


(5) The term “client” shall include all persons, firms, or enti- 
ties for whom the lawyer performs any legal services. 
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(6) The term “instrument” shall include any instrument 
under the Uniform Commercial Code and any record of 
the electronic transfer of funds. 


As a prerequisite to the receipt of any funds belonging to 
another person or entity, either from a client or from a third 
party, a lawyer shall maintain one or more bank accounts, 
separately identifiable from any business or personal 
account of the lawyer. Each account in which client funds 
are held shall be clearly labeled and designated as a trust 
account. Each trust account shall be maintained at a bank in 
North Carolina, unless otherwise directed in writing by the 
client. Each account in which funds are held by the lawyer 
pursuant to the lawyer’s service as a trustee, guardian, per- 
sonal representative, attorney in fact or escrow agent shall 
be appropriately labeled as a fiduciary account unless such 
funds are held in a trust account. 


(d) All funds received by a lawyer either from a client or from a 


(e) 


(f) 


third party to be delivered all or in part to a client, except 
that received for payment of fees presently owed to the 
lawyer by the client or as reimbursement for expenses prop- 
erly advanced by the lawyer on behalf of the client, shall be 
deposited in a trust account. 


No funds belonging to the lawyer shall be deposited into a 
trust account or a fiduciary account except 


(1) funds sufficient to open or maintain an account, pay any 
bank service charges, or pay any intangibles tax; or 


(2) funds belonging in part to a client or a third party and in 
part presently or potentially to the lawyer. Such funds 
shall be deposited into the trust account, but the portion 
belonging to the lawyer shall be withdrawn when the 
lawyer becomes entitled to the funds unless the right of 
the lawyer to receive the portion of the funds is disputed 
by the client, in which event the disputed portion shall 
remain in the trust account until the dispute is resolved. 


Except as authorized by Rule 1.15-3 of this chapter, interest 
earned on funds deposited in a trust account (less any deduc- 
tion for bank service charges and intangible taxes collected 
by the bank with respect to the funds) shall belong to the 
client or clients whose funds have been deposited. The 
lawyer shall have no right or claim to such interest or to any 
interest earned on funds deposited in a fiduciary account. 
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(g) A lawyer shall not use or pledge the funds held in a trust or 
fiduciary account to obtain credit or other personal financial! 
benefit. 


(h) Any property belonging to a client received by a lawyer, 
other than funds deposited in a trust or fiduciary account, 
shall be promptly identified and labeled as the property of 
the client and placed in a safe deposit box or other place of 
safekeeping as soon as practicable. The lawyer shall notify 
the client of the location of the property kept for safekeeping 
by the lawyer. Any safe deposit box used to safekeep client 
property shall be located in this state unless the client con- 
sents in writing to another location. The lawyer shall not 
keep any property of the lawyer which is not clearly identi- 
fied in such safe deposit box or other place of safekeeping. 


(i) Any property or titles to property, personal or real, delivered 
to the lawyer as security for the payment of any fee or other 
obligation owed to the lawyer by the client shall be held in 
trust under these Rules and shall clearly indicate that the 
property is held in trust as security for the obligation and 
shall not appear as a direct conveyance to the lawyer. This 
provision does not apply where the transfer of the property 
is for payment of fees presently owed to the lawyer by the 
client; such transfers are subject to the rules governing fees 
and other business transactions between the lawyer and 
client. 


Comment 


[1] The purpose of a lawyer’s trust account is to segregate the 
funds belonging to clients from those belonging to the lawyer. The 
lawyer is in a fiduciary relationship with the client and should never 
use money belonging to the client for personal purposes. Failure to 
place client funds in a trust account can subject the funds to claims 
of the lawyer’s creditors or place the funds in the lawyer's estate in 
the event of death or disability. Every lawyer who receives funds 
belonging to clients must maintain a trust account. The general rule 
is that every receipt of money from a client or for a client which will 
be used or delivered on the client’s behalf is held in trust and should 
be placed in the trust account. It would not be applicable in cases 
where a lawyer handles money for a business, religious, Civic, or 
charitable organization as an officer, employee or other official of 
that organization. However, funds held by a lawyer acting as a fidu- 
ciary, such as a trustee, personal representative, guardian, escrow 
agent or attorney in fact, must be segregated from the lawyer's per- 
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sonal funds, properly labeled and maintained in accordance with the 
applicable provisions of Rule 1.15-1 and Rule 1.15-2. 


[2] The definitions in Rule 1.15-1(b) are basic and allow the 
rule to encompass accounts maintained at institutions other than 
commercial banks. Additionally, the definition of check is intended 
to encompass any device by which funds may be withdrawn, includ- 
ing nonnegotiable instruments, transfers, and direct computer 
transfers. 


(3] Rule 1.15-1 is patterned after former Disciplinary Rule 9-102. 
However, the language used clarifies the deposit requirements. 
Under the prior rule, there was some confusion as to whether pay- 
ments of clients for expenses should be deposited in the trust 
account. The new language eliminates the ambiguity. Under the new 
rule, all money received by the lawyer except that to which the 
lawyer is immediately entitled must be deposited in the trust 
account, including funds for payment of expenses. Funds delivered 
to the lawyer by the client for payment of potential expenses are 
intended to be used for only that purpose and the funds should never 
be used by the lawyer for personal purposes or subjected to the 
potential claims of the lawyer’s creditors. 


[4] There is a question as to whether a payment of a retainer by 
the client should be placed in the trust account. The determination 
depends upon the fee arrangement with the client. A retainer in its 
truest sense is a payment by the client for the reservation of the 
exclusive services of the lawyer which is not used to pay for the legal 
services provided by the lawyer and, by agreement of the parties, is 
nonrefundable upon discharge of the lawyer. It is a payment to which 
the lawyer is immediately entitled and, therefore, should not be 
placed in the trust account. A “retainer” which is actually a deposit 
by the client of an advance payment of a fee to be billed on an hourly 
or some other basis is not a payment to which the lawyer is imme- 
diately entitled. This is really a security deposit and should be 
placed in the trust account. As the lawyer earns the fee or bills 
against the deposit, the funds should be withdrawn from the account. 
Rule 1.16(d) requires the refund to the client of any part of a fee 
that is not earned by the lawyer at the time that the representation is 
terminated. 


[5] The lawyer may come into possession of property belonging 
to the client other than money. Similar considerations apply con- 
cerning the segregation of such property from that of the lawyer. 
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RULE 1.15-2 RECORD KEEPING AND ACCOUNTING 


(a) 


FOR CLIENT FUNDS AND PROPERTY 


A lawyer shall promptly notify his or her client of the receipt 
of any funds, securities, or property belonging in whole or in 
part to the client. 


(b) A lawyer shall maintain complete records of all funds, secu- 


(c) 


rities, or other property of a client received by the lawyer. A 
lawyer shall also maintain complete records of all funds, 
securities, or other property received by the lawyer pursuant 
to the lawyer’s service as a trustee, personal representative, 
guardian, attorney in fact or escrow agent. A lawyer shall 
retain the records required under this rule for a period of six 
years following completion of the transactions generating 
the records. The financial records shall be subject to audit 
for cause and random audit in accordance with the Rules of 
the North Carolina State Bar. 


The minimum records required by paragraph (b) for all trust 
and fiduciary accounts shall consist of the following: 


(1) A file of bank receipts or file of deposit slips listing the 
source, client, and date of the receipt of all funds 
deposited in a trust or fiduciary account; 


(2) All canceled instruments drawn on a trust or fiduciary 
account, or printed digital images thereof furnished by 
the bank, provided 


(i) such images are legible reproductions of the front 
and back of the original instruments with no more 
than six instruments per page and no smaller images 
than 1 3/16 x 3 inches; and 


(ii) the bank maintains, for at least six years, the capaci- 
ty to reproduce electronically additional or enlarged 
images of the original instruments upon request 
within a reasonable time; 


(3) Any bank statements or documents received from the 
bank regarding a trust or fiduciary account, including, 
but not limited to, notices of the return of any instrument 
drawn on the account for insufficient funds; and 


(4) All records required by law to be maintained for a fidu- 
clary account. 
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(d) The minimum records required by paragraph (b) for trust 


(e) 


(f) 


(g) 


accounts, as distinguished from the records required for both 
trust and fiduciary accounts described in paragraph (c), shall 
also include the following: 


(1) Canceled instruments, or printed digital images thereof 
that meet the requirements set forth in paragraph (c)(2), 
showing the amount, date, and recipient of all trust 
account disbursements, and the client balance against 
which each instrument is drawn; and 


(2) A ledger containing a record for each person or entity 
from whom or for whom trust money has been received 
which shall accurately maintain the current balance of 
funds held in a trust account for that person. 


All receipts of trust or fiduciary money shall be deposited 
intact with the lawyer retaining a duplicate deposit slip or 
other record sufficiently detailed to show the identity of the 
item. Where the funds received are a mix of trust or fiducia- 
ry funds and non-trust or non-fiduciary funds, the deposit 
Shall be made to a trust or fiduciary account intact and the 
non-trust or non-fiduciary portion shall be withdrawn when 
the bank has credited the account upon final settlement or 
payment of the instrument. 


An instrument drawn from a trust account for payment of 
fees or expenses to the lawyer shall be made payable to the 
lawyer and indicate from which client balance the payment is 
drawn. No instruments drawn on a trust account shall be 
payable to cash or bearer. 


A lawyer shall reconcile the trust account balances of funds 
belonging to all clients at least quarterly. A lawyer shall ren- 
der to the client appropriate accountings of the receipt and 
disbursement of any funds, securities, or property belonging 
to the client in the possession of the lawyer. Accountings of 
funds shall be in writing. An accounting shall be provided to 
the client upon the completion of the disbursement of the 
funds, securities, or property held by the lawyer, at such 
other times as may be reasonably requested by the client, and 
at least annually if funds are retained for a period of more 
than one year. 


(h) A lawyer shall promptly pay or deliver to the client or to third 


persons as directed by the client the funds, securities, or 
properties belonging to the client to which the client is enti- 
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tled in the possession of the lawyer or held in a trust account 
by the lawyer. 


(i) Every lawyer maintaining a trust account or a fiduciary 
account shall file with the bank where the account is main- 
tained a directive to the drawee bank as follows: Such bank 
shall report to the executive director of the North Carolina 
State Bar, solely for its information, when any instrument 
drawn on the account is presented for payment against insuf- 
ficient funds. No trust account or fiduciary account shall be 
maintained in any bank which does not agree to make such 
reports pursuant to the directive. 


(j) A lawyer shall produce for inspection and copying any of the 
records required to be Kept by this Rule upon lawful demand 
made in accordance with the Rules and Regulations of the 
North Carolina State Bar. 


(k) If, in connection with the representation of a client or as a 
trustee, personal representative, guardian, escrow agent or 
attorney in fact, a lawyer holds any funds or property in a 
trust or fiduciary account, safe deposit box or other place of 
safekeeping and such funds or property may be abandoned, 
the lawyer shall first make due inquiry of his or her person- 
nel, records, files, and other sources of information to deter- 
mine the identity and location of the owner thereof. If the 
identify and location of the owner are determined, the funds, 
or other property shall be transferred to the owner forthwith. 
If the identity or the location of the owner cannot be deter- 
mined and the provisions of G.S. 116B-18 are satisfied, the 
funds or property shall be deemed abandoned property and 
the lawyer shall comply with the requirements of Chapter 
116B regarding the escheat of abandoned property. 


(1) A lawyer who learns or discovers that funds have been with- 
drawn, without authority, from a trust account or fiduciary 
account shall promptly inform the North Carolina State Bar. 


Comment 


[1] The lawyer must notify the client of the receipt of the client's 
property. It is the lawyer’s responsibility to assure that complete and 
accurate records of the receipt and disbursement of client property 
and fiduciary property are maintained. Therefore, there are minimum 
record-keeping requirements. 


[2] The lawyer is also responsible for keeping his or her client 
advised of the status of any property held by the lawyer. Therefore, it 
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is essential that the lawyer reconcile the trust account regularly. 
The lawyer also has an affirmative duty to produce an accounting for 
the client in writing and to deliver it to the client, either at the con- 
clusion of the transaction or periodically if funds are held for an 
appreciable period. Such accountings must be made at least annual- 
ly, and can be made at more frequent intervals in the discretion of the 
lawyer. 


[3] The lawyer is also responsible for making payments from his 
or her trust account only as directed by the client or only on the 
client’s behalf. 


(4] A properly maintained trust account or fiduciary account 
should not have any instruments returned by the bank for insufficient 
funds. Although even the best maintained accounts are subject to 
bank errors, such legitimate problems are easily explained. There- 
fore, the reporting requirement should not be burdensome. 


[5] Should a lawyer need technical assistance concerning the 
escheat of property to the State of North Carolina, the lawyer should 
contact the escheat officer at the office of the North Carolina State 
Treasurer in Raleigh, North Carolina. 


RULE 1.15-3 INTEREST ON LAWYERS’ TRUST ACCOUNTS 


(a) Pursuant to a plan promulgated by the North Carolina State 
Bar and approved by the North Carolina Supreme Court, a 
lawyer may elect to create or maintain an interest bearing 
trust account for those funds of clients which, in the lawyer’s 
good faith judgment, are nominal in amount or are expected 
to be held for a short period of time. Funds deposited in a 
permitted interest-bearing trust account under the plan must 
be available for withdrawal upon request and without delay. 
The account shall be maintained in a bank. The North Car- 
olina State Bar shall furnish to each lawyer or firm which 
elects to participate in the Interest on Lawyers’ Trust 
Account Program a suitable plaque or scroll indicating par- 
ticipation in the program, which plaque or scroll shall be 
exhibited in the office of the participating lawyer or firm. 
Such scroll or plaque will contain language substantially as 
follows: 


THIS OFFICE PARTICIPATES IN THE NORTH CAROLINA 
STATE BAR’S INTEREST ON LAWYERS’ TRUST ACCOUNT 
PROGRAM. Under this program funds received on behalf of 


(b) 


(c) 


(d) 


(e) 
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a client which are nominal in amount or are expected to be 
held for a short period of time will be deposited with other 
similar funds in a joint interest-bearing trust account. The 
interest generated on all funds so deposited will be remitted 
to the North Carolina State Bar to fund programs for the pub- 
lic’s benefit. 


Lawyers or law firms electing to deposit client funds in a 
trust account under the plan shall direct the depository 
institution: 


(1) to remit interest or dividends, as the case may be (less 
any deduction for bank service charges, fees of the 
depository institution, and intangible taxes collected 
with respect to the deposited funds) at least quarterly to 
the North Carolina State Bar; 


(2) to transmit with each remittance to the North Carolina 
State Bar a statement showing the name of the lawyer or 
law firm maintaining the account with respect to which 
the remittance is sent and the rate of interest applied in 
computing the remittance; 


(3) to transmit to the depository lawyer or law firm at the 
same time a report showing the amount remitted to the 
North Carolina State Bar and the rate of interest applied 
in computing the remittance. 


The North Carolina State Bar shall periodically deliver to 
each nonparticipating lawyer a form whereby the lawyer may 
elect, by the ensuing January 31, not to participate in the 
IOLTA plan. If a lawyer does not so elect within the time pro- 
vided, the lawyer shall be deemed to have opted to partici- 
pate in the plan as of that date and shall provide to the North 
Carolina State Bar such information as is required to particl- 
pate in IOLTA. 


A lawyer or law firm participating in the IOLTA plan may ter- 
minate participation at any time by notifying the North Car- 
olina State Bar or the IOLTA Board of Trustees. Participation 
will be terminated as soon as practicable after receipt of 
written notification from a participating lawyer or firm. 


Upon being directed to do so by the client, a lawyer may be 
compelled to invest on behalf of a client in accordance with 
Rule 1.15-1 of this chapter those funds not nominal in amount 
or not expected to be held for a short period of time. Certifi- 
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cates of deposit may be obtained by a lawyer or law firm on 
some or all of the deposited funds of clients, so long as there 
is no impairment of the right to withdraw or transfer princi- 
pal immediately. 


RULE 1.16 DECLINING OR TERMINATING 
REPRESENTATION 


Except as stated in paragraph (c), a lawyer shall not repre- 
sent a client or, where representation has commenced, shall 
withdraw from the representation of a client if: 


(1) the representation will result in violation of law or the 
Rules of Professional Conduct; 


(2) in representing a client before a tribunal, the lawyer rea- 
sonably believes that the client is bringing the legal 
action, conducting the defensive or asserting a position 
for the purpose of harassing or maliciously injuring any 
person; 


(3) the lawyer’s physical or mental condition materially 
impairs the lawyer’s ability to represent the client; or 


(4) the lawyer is discharged. 


Except as stated in paragraph (c), a lawyer may withdraw 
from representing a client if withdrawal can be accomplished 
without material adverse effect on the interests of the client, 
or if: 


(1) the client knowingly and freely assents to the termina- 
tion of the representation; 


(2) the client persists in a course of action involving the 
lawyer’s services that the lawyer reasonably believes is 
criminal or fraudulent; 


(3) the client insists upon pursuing an objective that the 
lawyer considers repugnant, imprudent or contrary to 
the advice and judgment of the lawyer; 


(4) the client fails substantially to fulfill an obligation to the 
lawyer regarding the lawyer’s services and has been 
given reasonable warning that the lawyer will withdraw 
unless the obligation is fulfilled; 


(5) the representation has been rendered unreasonably diffi- 
cult by the client; 
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(6) the client insists upon presenting a claim or defense that 
is not warranted under existing law and cannot be sup- 
ported by good faith argument for an extension, modifi- 
cation, or reversal of existing law; or 


(7) other good cause for withdrawal exists. 


(c) When permission for withdrawal from representation of a 
client is required by the rules of a tribunal, a lawyer shall not 
withdraw from the representation of a client in a proceeding 
before that tribunal without the permission of the tribunal. 


(d) Upon termination of representation, a lawyer shall take steps 
to the extent reasonably practicable to protect a client’s 
interests, such as giving reasonable notice to the client, 
allowing time for employment of other counsel, surrendering 
papers and property to which the client is entitled and 
refunding any advance payment of fee that has not been 
earned. 


Comment 


[1] A lawyer should not accept representation in a matter unless 
it can be performed competently, promptly, without improper con- 
flict of interest and to completion. 


Mandatory Withdrawal 


[2] A lawyer ordinarily must decline or withdraw from represen- 
tation if the client demands that the lawyer engage in conduct that is 
illegal or violates the Rules of Professional Conduct or other law. The 
lawyer is not obliged to decline or withdraw simply because the 
client suggests such a course of conduct; a client may make such a 
suggestion in the hope that a lawyer will not be constrained by a pro- 
fessional obligation. 


[3] When a lawyer has been appointed to represent a client, with- 
drawal ordinarily requires approval of the appointing authority. See 
also Rule 6.2. Difficulty may be encountered if withdrawal is based 
on the client’s demand that the lawyer engage in unprofessional con- 
duct. The court may wish an explanation for the withdrawal, while 
the lawyer may be bound to keep confidential the facts that would 
constitute such an explanation. The lawyer’s statement that profes- 
sional considerations require termination of the representation ordi- 
narily should be accepted as sufficient. 


Discharge 


[4] A client has the right to discharge a lawyer at any time, with 
or without cause, subject to liability for payment for the lawyer's ser- 
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vices. Where future dispute about the withdrawal may be antici- 
pated, it may be advisable to prepare a written statement reciting the 
circumstances. 


[5] Whether a client can discharge appointed counsel may 
depend on applicable law. A client seeking to do so should be given 
a full explanation of the consequences. These consequences may 
include a decision by the appointing authority that appointment of 
successor counsel is unjustified, thus requiring the client to repre- 
sent himself. 


[6] If the client is mentally incompetent, the client may lack the 
legal capacity to discharge the lawyer, and in any event the discharge 
may be seriously adverse to the client’s interests. The lawyer should 
make special effort to help the client consider the consequences and, 
in an extreme case, may initiate proceedings for a conservatorship or 
similar protection of the client. See Rule 1.14. 


Optional Withdrawal 


[7] Alawyer may withdraw from representation in some circum- 
stances. The lawyer has the option to withdraw if it can be accom- 
plished without material adverse effect on the client’s interests. For- 
feiture by the client of a substantial financial investment in the 
representation may have such effect on the client’s interests. With- 
drawal is also justified if the client persists in a course of action that 
the lawyer reasonably believes is criminal or fraudulent, for a lawyer 
is not required to be associated with such conduct even if the lawyer 
does not further it. Withdrawal is also permitted if the lawyer's ser- 
vices were misused in the past even if that would materially preju- 
dice the client. The lawyer also may withdraw where the client 
insists on a repugnant or imprudent objective. 


[8] A lawyer may withdraw if the client refuses to abide by the 
terms of an agreement relating to the representation, such as an 
agreement concerning fees or court costs or an agreement limiting 
the objectives of the representation. 


Assisting the Client upon Withdrawal 


[9] Even if the lawyer has been unfairly discharged by the client, 
a lawyer must take all reasonable steps to mitigate the consequences 
to the client. 


{10} Whether or not a lawyer for an organization may under cer- 
tain unusual circumstances have a legal obligation to the organiza- 
tion after withdrawing or being discharged by the organization’s 
highest authority is beyond the scope of these Rules. 
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(11] The lawyer may never retain papers to secure a fee. Gener- 
ally, anything in the file which would be helpful to successor counsel 
should be turned over. This includes papers and other things deliv- 
ered to the discharged lawyer by the client such as original instru- 
ments, correspondence, and canceled checks. Copies of all corre- 
spondence received and generated by the withdrawing or discharged 
lawyer should be released as well as legal instruments, pleadings, 
and briefs submitted by either side or prepared and ready for sub- 
mission. The lawyer’s personal notes and incomplete work product 
need not be released. 


[12] A lawyer who represented an indigent on an appeal which 
has been concluded and who obtained a trial transcript furnished by 
the State for use in preparing the appeal, must turn over the tran- 
script to the former client upon request, the transcript being proper- 
ty to which the former client is entitled. 


RULE 1.17 SALE OF A LAW PRACTICE 


A lawyer or a law firm may sell or purchase a law practice, 
including good will, if the following conditions are satisfied: 


(a) Upon transferring the law practice to the purchaser, the sell- 
er ceases to engage in the private practice of law in North 
Carolina; 


(b) The practice is sold as an entirety to a single purchaser, 
which is another lawyer or law firm licensed to practice law 
in North Carolina. Without violating this provision, the seller 
may agree to transfer matters in one legal field to one pur- 
chaser, while transferring matters in another legal field to 
another purchaser, provided that such purchasers concen- 
trate in those legal fields; 


(c) Written notice is sent to each of the seller's clients regarding: 


(1) the proposed sale, including the identity of the 
purchaser; 


(2) the terms of any proposed change in the fee arrangement 
authorized by paragraph (f); 


(3) the client’s right to retain other counsel and to take pos- 
session of the client’s files prior to the sale or at any time 
thereafter; and 


(4) the fact that the client’s consent to the transfer of the 
client’s files and legal representation to the purchaser 
will be presumed if the client does not take any action or 
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does not otherwise object within thirty (80) days of 
receipt of the notice. 


(d) If the seller or purchaser identifies a conflict of interest that 


(e) 


(f) 


(g) 


prohibits the purchaser from representing the client, the sell- 
er’s notice to the client shall advise the client to retain sub- 
stitute counsel to assume the client’s representation and to 
arrange to have the substitute counsel contact the seller. 


If a client cannot be given notice, the files and the represen- 
tation of that client may be transferred to the purchaser only 
upon entry of an order so authorizing by a court having juris- 
diction. The seller may disclose to the court in camera infor- 
mation relating to the representation only to the extent nec- 
essary for the court to decide whether to issue the order. In 
the event the court fails to grant a substitution of counsel in 
a matter, that matter shall not be included in the sale and the 
sale otherwise shall be unaffected. 


The fees charged clients shall not be increased by reason of 
the sale. The purchaser may, however, refuse to undertake 
the representation unless the client consents to pay the pur- 
chaser fees at a rate not exceeding the fees charged by the 
purchaser for rendering substantially similar services prior 
to the initiation of the purchase negotiations. 


The seller and purchaser may agree that the purchaser does 
not have to pay the entire sales price for the seller’s law prac- 
tice in one lump sum. The seller and purchaser may enter 
into reasonable arrangements to finance the purchaser’s 
acquisition of the seller’s law practice without violating 
Rules 1.5(e) and 5.4(a). The seller, however, shall have no say 
regarding the purchaser's conduct of the law practice. 


Comment 


[1] The practice of law is a profession, not merely a business. 
Clients are not commodities that can be purchased and sold at will. 
Pursuant to this Rule, when a lawyer or an entire firm ceases to prac- 
tice and another lawyer or firm takes over the representation, the 
selling lawyer or firm may obtain compensation for the reasonable 
value of the practice aS may withdrawing partners of law firms. See 
Rules 5.4 and 5.6. 


Termination of Practice by the Seller 


[2] The requirement that all of the private practice be sold is sat- 
isfied if the seller in good faith makes the entire practice available for 
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sale to the purchaser. The fact that a number of the seller’s clients 
decide not to be represented by the purchaser but take their matters 
elsewhere, therefore, does not result in a violation. Neither does a 
return to private practice as a result of an unanticipated change in 
circumstances result in a violation. For example, a lawyer who has 
sold the practice to accept an appointment to judicial! office does not 
violate the requirement that the sale be attendant to cessation of 
practice if the lawyer later resumes private practice upon being 
defeated in a contested or a retention election for the office. 


{3} The requirement that the seller cease to engage in the private 
practice of law does not prohibit employment as a lawyer on the staff 
of a public agency or a legal services entity which provides legal ser- 
vices to the poor, or as in-house counsel to a business. 


[4] The Rule permits a sale attendant upon retirement from the 
private practice of law in North Carolina. [ts provisions, therefore, 
accommodate the lawyer who sells the practice upon the occasion of 
moving to another state. 


Single Purchaser 


(5) The Rule requires a single purchaser unless all matters in par- 
ticular legal fields are transferred to purchasers who concentrate in 
those fields. The prohibition against piecemeal sale of a practice pro- 
tects those clients whose matters are less lucrative and who might 
find it difficult to secure other counsel if a sale could be limited to 
substantial fee-generating matters. The purchaser is required to 
undertake all client matters in the practice, subject to client consent. 
If, however, the purchaser is unable to undertake all client matters 
because of a conflict of interest in a specific matter respecting which 
the purchaser is not permitted by Rule 1.7 or another rule to repre- 
sent the client, the requirement that there be a single purchaser 1s 
nevertheless satisfied. 


Client Confidences, Consent and Notice 


[6] Written notice of the proposed sale must be sent to all clients 
who are currently represented by the seller and to all former clients 
whose files will be transferred to the purchaser. Although it is not 
required by this rule, the placement of a notice of the proposed sale 
in a local newspaper of general circulation would supplement the 
effort to provide notice to clients as required by subpart (c) of the 
rule. 


[7] A lawyer or law firm ceasing to practice cannot be required 
to remain in practice because some clients cannot be given actual 
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notice of the proposed purchase. Since these clients cannot them- 
selves consent to the purchase or direct any other disposition of their 
files, the Rule requires an order from a court having jurisdiction 
authorizing their transfer or other disposition. The Court can be 
expected to determine whether reasonable efforts to locate the client 
have been exhausted, and whether the absent client’s legitimate 
interests will be served by authorizing the transfer of the file so that 
the purchaser may continue the representation. Preservation of 
client confidences requires that the petition for a court order be con- 
sidered in camera. 


[8] Negotiations between seller and prospective purchaser prior 
to disclosure of information relating to a specific representation of 
an identifiable client no more violate the confidentiality provisions of 
Rule 1.6 than do preliminary discussions concerning the possible 
association of another lawyer or mergers between firms, with respect 
to which client consent is not required. Providing the purchaser 
access to client-specific information relating to the representation 
and to the file, however, requires client consent. The Rule provides 
that before such information can be disclosed by the seller to the 
purchaser, the client must be sent written notice of the contemplat- 
ed sale, including the identity of the purchaser and any proposed 
change in the terms of future representation, and must be told that 
the decision to consent or make other arrangements must be made 
within 30 days. If nothing is heard from the client within that time, 
consent to the sale is presumed. 


[9] All the elements of client autonomy, including the client’s 
absolute right to discharge a lawyer and transfer the representation 
to another, survive the sale of the practice. The notice to clients must 
advise clients that they have a right to retain a lawyer other than the 
purchaser. In addition, the notice must inform clients that their right 
to counsel of their choice continues after the sale even though they 
consent to the transfer of the representation to the purchaser. 


Fee Arrangements Between Client and Purchaser 


[10] The sale may not be financed by increases in fees charged 
the clients of the practice. Existing agreements between the seller 
and the client as to fees and the scope of the work must be honored 
by the purchaser, unless the client consents after consultation. The 
purchaser may, however, advise the client that the purchaser will not 
undertake the representation unless the client consents to pay the 
higher fees the purchaser usually charges. To prevent client financing 
of the sale, the higher fee the purchaser may charge must not exceed 
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the fees charged by the purchaser for substantially similar service 
rendered prior to the initiation of the purchase negotiations. 


[11] The purchaser may not intentionally fragment the practice 
which is the subject of the sale by charging significantly different 
fees in substantially similar matters. Doing so would make it possible 
for the purchaser to avoid the obligation to take over the entire prac- 
tice by charging arbitrarily higher fees for less lucrative matters, 
thereby increasing the likelihood that those clients would not con- 
sent to the new representation. 


Other Applicable Ethical Standards 


[12] Lawyers participating in the sale of a law practice are sub- 
ject to the ethical standards applicable to involving another lawyer in 
the representation of a client. These include, for example, the seller’s 
obligation to exercise competence in identifying a purchaser quali- 
fied to assume the practice and the purchaser's obligation to uncler- 
take the representation competently (see Rule 1.1); the obligation to 
avoid disqualifying conflicts, and to secure client consent after con- 
sultation for those conflicts which can be agreed to (see Rule 1.7); 
and the obligation to protect information relating to the representa- 
tion (see Rules 1.6 and 1.9). 


[13] If approval of the substitution of the purchasing attorney for 
the selling attorney is required by the rules of any tribunal in which 
a matter is pending, such approval must be obtained before the mat- 
ter can be included in the sale (see Rule 1.16). 


Applicability of the Rule 


[14] This Rule applies to the sale of a law practice by represen- 
tatives of a deceased, disabled or disappeared lawyer. Thus, the sell- 
er may be represented by a nonlawyer representative not subject to 
these Rules. Since, however, no lawyer may participate in a sale of a 
law practice which does not conform to the requirements of this 
Rule, the representatives of the seller as well as the purchasing 
lawyer can be expected to see to it that they are met. 


[15] Admission to or retirement from a law partnership or pro- 
fessional association, retirement plans and similar arrangements, 
and a sale of tangible assets of a law practice, do not constitute a sale 
or purchase governed by the Rule. 


[16] This Rule does not apply to the transfers of legal represen- 
tation between lawyers when such transfers are unrelated to the sale 
of a practice, 
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RULE 1.18 SEXUAL RELATIONS WITH 
CLIENTS PROHIBITED 


(a) A lawyer shall not have sexual relations with a current client 
of the lawyer. 


(b) Paragraph (a) shall not apply if a consensual sexual relation- 
ship existed between the lawyer and the client before the 
legal representation commenced. 


(c) A lawyer shall not require or demand sexual relations with 
a client incident to or as a condition of any professional 
representation. 


(d) For purposes of this rule, “sexual relations” means: 
(1) Sexual intercourse; or 


(2) Any touching of the sexual or other intimate parts of a 
person or causing such person to touch the sexual or 
other intimate parts of the lawyer for the purpose of 
arousing or gratifying the sexual desire of either party. 


(e) For purposes of this rule, “lawyer” means any lawyer who as- 
Sists in the representation of the client but does not include 
other lawyers in a firm who provide no such assistance. 


Comment 


{1] Rule 1.17, the general rule on conflict of interest, has always 
prohibited a lawyer from representing a client when the lawyer’s abil- 
ity to competently represent the client may be impaired by the 
lawyer's other personal or professional commitments. Under the gen- 
eral rule on conflicts and the rule on prohibited transactions (Rule 
1.8), relationships with clients, whether personal or financial, that 
affect a lawyer's ability to exercise his or her independent profes- 
sional judgment on behalf of a client are closely scrutinized. The 
rules on conflict of interest have always prohibited the representa- 
tion of a client if a sexual relationship with the client presents a sig- 
nificant danger to the lawyer's ability to represent the client ade- 
quately. The present rule clarifies that a sexual relationship with a 
client is damaging to the lawyer-client relationship and creates an 
impermissible conflict of interest which cannot be ameliorated by 
the consent of the client. 


Exploitation of the Lawyer’s Fiduciary Position 


[2] The relationship between a lawyer and client is a fiduciary 
relationship in which the lawyer occupies the highest position of 
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trust and confidence. The relationship is also inherently unequal. The 
client comes to a lawyer with a problem and puts his or her faith in 
the lawyer’s special knowledge, skills, and ability to solve the client’s 
problem. The same factors that lead the client to place his or her 
trust and reliance in the lawyer also have the potential to place 
the lawyer in a position of dominance and the client in a position of 
vulnerability. 


[3] A sexual relationship between a lawyer and a client may 
involve unfair exploitation of the lawyer’s fiduciary position. 
Because of the dependence that so often characterizes the attorney- 
client relationship, there is a significant possibility that a sexual rela- 
tionship with a client resulted from the exploitation of the lawyer's 
dominant position and influence. Moreover, if a lawyer permits the 
otherwise benign and even recommended client reliance and trust to 
become the catalyst for a sexual relationship with a client, the lawyer 
violates one of the most basic ethical obligations, i.e., not to use the 
trust of the client to the client’s disadvantage. This same principle 
underlies the rules prohibiting the use of client confidences to the 
disadvantage of the client and the rules that seek to ensure that 
lawyers do not take financial advantage of their clients. (See Rule 1.6 
and Rule 1.8.) 


Impairment of the Ability to Represent the Client Competently 


[4] A lawyer must maintain his or her ability to represent a client 
dispassionately and without impairment to the exercise of indepen- 
dent professional judgment on behalf of the client. The existence of 
a sexual relationship between lawyer and client under the circum- 
stances proscribed by this rule presents a significant danger that the 
lawyer’s ability to represent the client competently may be adversely 
affected because of the lawyer’s emotional involvement. This emo- 
tional involvement has the potential to undercut the objective 
detachment that is demanded for adequate representation. A sexual 
relationship also creates the risk that the lawyer will be subject to a 
conflict of interest. For example, a lawyer who ts sexually involved 
with his or her client risks becoming an adverse witness to his or her 
own client in a divorce action where there are issues of adultery and 
child custody to resolve. Finally, a blurred line between the profes- 
sional and personal relationship may make it difficult to predict to 
what extent client confidences will be protected by the attorney- 
client privilege in the law of evidence since client confidences are 
protected by privilege only when they are imparted in the context of 
the attorney-client relationship. 
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No Prejudice to Client 


[5] The prohibition upon representing a client with whom a sex- 
ual relationship develops applies regardless of the absence of a 
showing of prejudice to the client and regardless of whether the rela- 
tionship is consensual. 


Prior Consensual Relationship 


[6] Sexual relationships that predate the lawyer-client relation- 
ship are not prohibited. Issues relating to the exploitation of the fidu- 
ciary relationship and client dependency are not present when the 
sexual relationship exists prior to the commencement of the lawyer- 
client relationship. However, before proceeding with the representa- 
tion in these circumstances, the lawyer should be confident that his 
or her ability to represent the client competently will not be 
impaired. 


No Imputed Disqualification 


[7] The other lawyers in a firm are not disqualified from repre- 
senting a client with whom the lawyer has become intimate. The 
potential impairment of the lawyer's ability to exercise independent 
professional judgment on behalf of the client with whom he or she is 
having a sexual relationship is specific to that lawyer’s representa- 
tion of the client and is unlikely to affect the ability of other members 
of the firm to competently and dispassionately represent the client. 


RULE 2.1 ADVISOR 


In representing a client, a lawyer shall exercise independent pro- 
fessional judgment and render candid advice. In rendering advice, a 
lawyer may refer not only to law but to other considerations such as 
moral, economic, social and political factors that may be relevant to 
the client’s situation. 


Comment 
scope of Advice 


[1] A client is entitled to straightforward advice expressing the 
lawyer’s honest assessment. Legal advice often involves unpleasant 
facts and alternatives that a client may be disinclined to confront. In 
presenting advice, a lawyer endeavors to sustain the client’s morale 
and may put advice in as acceptable a form as honesty permits. How- 
ever, a lawyer should not be deterred from giving candid advice by 
the prospect that the advice will be unpalatable to the client. 


[2] Advice couched in narrowly legal terms may be of little value 
to a client, especially where practical considerations, such as cost or 
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effects on other people, are predominant. Purely technical legal 
advice, therefore, can sometimes be inadequate. It is proper for a 
lawyer to refer to relevant moral and ethical considerations in giving 
advice. Although a lawyer is not a moral advisor as such, moral and 
ethical considerations impinge upon most legal questions and may 
decisively influence how the law will be applied. 


[3] A client may expressly or impliedly ask the lawyer for purely 
technical advice. When such a request is made by a client experi- 
enced in legal matters, the lawyer may accept it at face value. When 
such a request is made by a client inexperienced in legal matters, 
however, the lawyer’s responsibility as advisor may include indicat- 
ing that more may be involved than strictly legal considerations. 


[4] Matters that go beyond strictly legal questions may also be in 
the domain of another profession. Family matters can involve prob- 
lems within the professional competence of psychiatry, clinical psy- 
chology or social work; business matters can involve problems with- 
in the competence of the accounting profession or of financial 
specialists. Where consultation with a professional in another field is 
itself something a competent lawyer would recommend, the lawyer 
should make such a recommendation. At the same time, a lawyer's 
advice at its best often consists of recommending a course of action 
in the face of conflicting recommendations of experts. 


Offering Advice 


[5] In general, a lawyer is not expected to give advice until asked 
by the client. However, when a lawyer knows that a client proposes 
a course of action that is likely to result in substantial adverse ‘egal 
consequences to the client, duty to the client under Rule 1.4 may 
require that the lawyer act if the client’s course of action is related to 
the representation. A lawyer ordinarily has no duty to initiate inves- 
tigation of a client’s affairs or to give advice that the client has indi- 
cated is unwanted, but a lawyer may initiate advice to a client when 
doing so appears to be in the client’s interest. 


RULE 2.2 INTERMEDIARY 
(a) A lawyer may act as intermediary between clients If: 


(1) the lawyer adequately discloses to each client the impli- 
cation of the common representation, including the 
advantages and risks involved, and the effect on the 
attorney-client privileges and confidentiality, and obtains 
each client’s consent to the common representation; 
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(2) the lawyer reasonably believes that the matter can be 
resolved on terms compatible with the clients’ best inter- 
ests, that each client will be able to make adequately 
informed decisions in the matter and that there is little 
risk of material prejudice to the interests of any of the 
clients if the contemplated resolution is unsuccessful; 
and 


(3) the lawyer reasonably believes that the common repre- 
sentation can be undertaken impartially and without 
improper effect on other responsibilities the lawyer has 
to any of the clients. 


(b) While acting as intermediary, the lawyer shall consult with 
each client concerning the decisions to be made and the con- 
siderations relevant in making them, so that each client can 
make adequately informed decisions. 


(c) A lawyer shall withdraw as intermediary if any of the clients 
so requests, or if any of the conditions stated in paragraph 
(a) is no longer satisfied. Upon withdrawal, the lawyer shall 
not continue to represent any of the clients in the matter that 
was the subject of the intermediation. 


Comment 


[1] A lawyer acts as intermediary under this Rule when the 
lawyer represents two or more parties with potentially conflicting 
interests. A key factor in defining the relationship is whether the par- 
ties share responsibility for the lawyer’s fee, but the common repre- 
sentation may be inferred from other circumstances. Because confu- 
sion can arise as to the lawyer’s role where each party is not 
separately represented, it is important that the lawyer make clear the 
relationship. 


[2] The Rule does not apply to a lawyer acting as arbitrator or 
mediator between or among parties who are not clients of the lawyer, 
even where the lawyer has been appointed with the concurrence of 
the parties. In performing such a role, the lawyer may be subject to 
applicable codes of ethics, such as the Code of Ethics for Arbitration 
in Commercial Disputes prepared by a joint Committee of the Amer- 
ican Bar Association and the American Arbitration Association. 


[3} A lawyer acts as intermediary in seeking to establish or 
adjust a relationship between clients on an amicable and mutually 
advantageous basis; for example, in helping to organize a business in 
which two or more clients are entrepreneurs, working out the finan- 
cial reorganization of an enterprise in which two or more clients have 
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an interest, arranging a property distribution in settlement of an 
estate or mediating a dispute between clients. The lawyer seeks to 
resolve potentially conflicting interests by developing the parties’ 
mutual interests. The alternative can be that each party may have to 
obtain separate representation, with the possibility in some situa- 
tions of incurring additional cost, complication or even litigation. 
Given these and other relevant factors, all the clients may prefer that 
the lawyer act as intermediary. 


[4] In considering whether to act as intermediary between 
clients, a lawyer should be mindful that if the intermediation fails, 
the result can be additional cost, embarrassment and recrimination. 
In some situations the risk of failure is so great that intermediation is 
plainly impossible. For example, a lawyer cannot undertake common 
representation of clients between whom contentious litigation is 
imminent or who contemplate contentious negotiations. More gener- 
ally, if the relationship between the parties has already assumed def- 
inite antagonism, the possibility that the clients’ interests can be 
adjusted by intermediation ordinarily is not very good. 


[5] The appropriateness of intermediation can depend on its 
form. Forms of intermediation range from informal arbitration, 
where each client’s case is presented by the respective chent and the 
lawyer decides the outcome, to mediation, to common representa- 
tion where the clients’ interests are substantially though not entirely 
compatible. One form may be appropriate in circumstances where 
another would not. Other relevant factors are whether the lawyer 
subsequently will represent both parties on a continuing basis and 
whether the situation involves creating a relationship between the 
parties or terminating one. 


Confidentiality and Privilege 


[6] A particularly important factor in determining the appropri- 
ateness of intermediation is the effect on client-lawyer confidentiali- 
ty and the attorney-client privilege. In a common representation, the 
lawyer is still required both to keep each client adequately informed 
and to maintain confidentiality of information relating to the repre- 
sentation. See Rules 1.4 and 1.6. Complying with both requirements 
while acting as intermediary requires a delicate balance. If the bal- 
ance cannot be maintained, the common representation is improper. 
With regard to the attorney-client privilege, the prevailing rule is that 
as between commonly represented clients the privilege does not 
attach. Hence, it must be assumed that if litigation eventuates 
between the clients, the privilege will not protect any such commu- 
nications, and the clients should be so advised. 
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[7] Since the lawyer is required to be impartial between com- 
monly represented clients, intermediation is improper when that 
impartiality cannot be maintained. For example, a lawyer who has 
represented one of the clients for a long period and in a variety of 
matters might have difficulty being impartial between that client and 
one to whom the lawyer has only recently been introduced. 


Consultation 


[8] In acting as intermediary between clients, the lawyer is 
required to consult with the clients on the implications of doing so, 
and proceed only upon consent based on such a consultation. The 
consultation should make clear that the lawyer's role is not that of 
partisanship normally expected in other circumstances. The lawyer 
should explain to the clients the effect of the common representation 
upon the lawyer’s duty of confidentiality and the attorney-client priv- 
ilege. The lawyer should also disclose that the lawyer must withdraw 
from the representation of both clients in the event that their inter- 
ests prove to be in irreconcilable conflict. 


[9] Paragraph (b) is an application of the principle expressed in 
Rule 1.4. Where the lawyer is intermediary, the clients ordinarily 
must assume greater responsibility for decisions than when each 
client is independently represented. 


Withdrawal 


[10] Common representation does not diminish the rights of 
each client in the client-lawyer relationship. Each has the right to 
loyal and diligent representation, the right to discharge the lawyer as 
stated in Rule 1.16, and the protection of Rule 1.9 concerning obliga- 
tions to a former client. 


RULE 2.3 EVALUATION FOR USE BY THIRD PERSONS 


(a) A lawyer may undertake an evaluation of a matter affecting a 
client for the use of someone other than the client if: 


(1) the lawyer reasonably believes that making the evalua- 
tion is compatible with other aspects of the lawyer’s rela- 
tionship with the client; and 


(2) the client so requests or the client consents after 
consultation. 


(b) Except as disclosure is required in connection with a report 
of an evaluation, information relating to the evaluation is oth- 
erwise protected by Rule 1.6. 
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Comment 
Definition 


(1] An evaluation may be performed at the client’s direction for 
the primary purpose of establishing information for the benefit of 
third parties; for example, an opinion concerning the title of proper- 
ty rendered at the behest of a vendor for the information of a 
prospective purchaser, or at the behest of a borrower for the infor- 
mation of a prospective lender. In some situations, the evaluation 
may be required by a government agency; for example, an opinion 
concerning the legality of the securities registered for sale under the 
securities laws. In other instances, the evaluation may be required by 
a third person, such as a purchaser of a business. 


[2] Lawyers for the government may be called upon to give a for- 
mal opinion on the legality of contemplated government agency 
action. In making such an evaluation, the government lawyer acts at 
the behest of the government as the client for the purpose of estab- 
lishing the limits of the agency’s authorized activity. Such an opinion 
is to be distinguished from confidential legal advice given agency 
officials. The critical question is whether the opinion is to be macle 
public. 


[3] A legal evaluation should be distinguished from an investiga- 
tion of a person with whom the lawyer does not have a client-lawyer 
relationship. For example, a lawyer retained by a purchaser to ana- 
lyze a vendor's title to property does not have a client-lawyer rela- 
tionship with the vendor. So also, an investigation into a person's 
affairs by a government lawyer, or by special counsel! employed by 
the government, is not an evaluation as that term is used in this Rule. 
The question is whether the lawyer is retained by the person whose 
affairs are being examined. When the lawyer is retained by that per- 
son, the general rules concerning loyalty to client and preservation of 
confidences apply, which is not the case if the lawyer is retained by 
someone else. For this reason, it is essential to identify the person by 
whom the lawyer is retained. This should be made clear not only to 
the person under examination, but also to others to whom the results 
are to be made available. 


Duty to Third Person 


[4] When the evaluation is intended for the information or use of 
a third person, a legal duty to that person may or may not arise. That 
legal question is beyond the scope of this Rule. However, since such 
an evaluation involves a departure from the normal client-lawyer 
relationship, careful analysis of the situation is required. The lawyer 
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must be satisfied as a matter of professional judgment that making 
the evaluation is compatible with other functions undertaken on 
behalf of the client. For example, if the lawyer is acting as advocate 
in defending the client against charges of fraud, it would normally be 
incompatible with that responsibility for the lawyer to perform an 
evaluation for others concerning the same or a related transaction. 
Assuming no such impediment is apparent, however, the lawyer 
should advise the client of the implications of the evaluation, partic- 
ularly the lawyer’s responsibilities to third persons and the duty to 
disseminate the findings. 


Access to and Disclosure of Information 


[5] The quality of an evaluation depends on the freedom and 
extent of the investigation upon which it is based. Ordinarily a lawyer 
should have whatever latitude of investigation seems necessary as a 
matter of professional judgment. Under some circumstances, howev- 
er, the terms of the evaluation may be limited. For example, certain 
issues or sources may be categorically excluded, or the scope of 
search may be limited by time constraints or the noncooperation of 
persons having relevant information. Any such limitations which are 
material to the evaluation should be described in the report. If after 
a lawyer has commenced an evaluation, the client refuses to comply 
with the terms upon which it was understood the evaluation was to 
have been made, the lawyer’s obligations are determined by law, hav- 
ing reference to the terms of the client’s agreement and the sur- 
rounding circumstances. 


Financial Auditors’ Requests for Information 


[6] When a question concerning the legal situation of a client 
arises at the instance of the client’s financial auditor and the question 
is referred to the lawyer, the lawyer’s response may be made in 
accordance with procedures recognized in the legal profession. Such 
a procedure is set forth in the American Bar Association Statement 
of Policy Regarding Lawyers’ Responses to Auditors’ Requests for 
Information, adopted in 1975. 


RULE 3.1 MERITORIOUS CLAIMS AND CONTENTIONS 


A lawyer shall not bring or defend a proceeding, or assert or con- 
trovert an issue therein, unless there is a basis for doing so that is not 
frivolous, which includes a good faith argument for an extension, 
modification or reversal of existing law. A lawyer for the defendant 
in a criminal proceeding, or the respondent in a proceeding that 
could result in incarceration, may nevertheless so defend the pro- 
ceeding as to require that every element of the case be established. 
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Comment 


[1] The advocate has a duty to use legal procedure for the fullest 
benefit of the client’s cause, but also a duty not to abuse legal proce- 
dure. The law, both procedural and substantive, establishes the lim- 
its within which an advocate may proceed. However, the law is not 
always clear and is never static. Accordingly, in determining the 
proper scope of advocacy, account must be taken of the law’s ambi- 
guities and potential for change. 


(2|] The filing of an action or defense or similar action taken for 
a client is not frivolous merely because the facts have not first been 
fully substantiated or because the lawyer expects to develop vital 
evidence only by discovery. Such action is not frivolous even though 
the lawyer believes that the client’s position ultimately will not pre- 
vail. The action is frivolous, however, if the client desires to have the 
action taken primarily for the purpose of harassing or maliciously 
injuring a person, or if the lawyer is unable either to make a good 
faith argument on the merits of the action taken or to support the 
action taken by a good faith argument for an extension, modification 
or reversal of existing law. 


RULE 3.2 EXPEDITING LITIGATION 


A lawyer shall make reasonable efforts to expedite litigation con- 
sistent with the interests of the client. 


Comment 


[1] Dilatory practices bring the administration of justice into dis- 
repute. Delay should not be indulged merely for the convenience of 
the advocates, or for the purpose of frustrating an opposing party’s 
attempt to obtain rightful redress or repose. It is not a justification 
that similar conduct is often tolerated by the bench and bar. The 
question is whether a competent lawyer acting in good faith would 
regard the course of action as having some substantial purpose other 
than delay. Realizing financial or other benefit from otherwise 
improper delay in litigation is not a legitimate interest of the client. 


RULE 3.3 CANDOR TOWARD THE TRIBUNAL 


(a) A lawyer shall not knowingly: 


(1) make a false statement of material fact or law to a 
tribunal; 


(2) fail to disclose a material fact to a tribunal when disclo- 
sure is necessary to avoid assisting a criminal or fraudu- 
lent act by the client; 
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(3) fail to disclose to the tribunal legal authority in the con- 
trolling jurisdiction known to the lawyer to be directly 
adverse to the position of the client and not disclosed by 
opposing counsel; or 


(4) offer evidence that the lawyer knows to be false. If a 
lawyer has offered material evidence and comes to know 
of its falsity, the lawyer shall take reasonable remedial 
measures. 


(b) The duties stated in paragraph (a) continue to the conclusion 
of the proceeding and apply even if compliance requires dis- 
closure of information otherwise protected by Rule 1.6. 


(c) A lawyer may refuse to offer evidence that the lawyer rea- 
sonably believes is false. 


(d) In an ex parte proceeding, a lawyer shall inform the tribunal 
of all material facts known to the lawyer which will enable 
the tribunal to make an informed decision, whether or not 
the facts are adverse. 


Comment 


[1] The advocate’s task is to present the client’s case with per- 
suasive force. Performance of that duty while maintaining confi- 
dences of the client is qualified by the advocate’s duty of candor to 
the tribunal. However, an advocate does not vouch for the evidence 
submitted in a cause; the tribunal is responsible for assessing its pro- 
bative value. 


Representations by a Lawyer 


[2] An advocate is responsible for pleadings and other docu- 
ments prepared for litigation, but is usually not required to have per- 
sonal knowledge of matters asserted therein, for litigation docu- 
ments ordinarily present assertions by the client, or by someone on 
the client’s behalf, and not assertions by the lawyer. Compare Rule 
3.1. However, an assertion purporting to be on the lawyer’s own 
knowledge, as in an affidavit by the lawyer or in a statement in open 
court, may properly be made only when the lawyer knows the as- 
sertion is true or believes it to be true on the basis of a reasonably 
diligent inquiry. There are circumstances where failure to make a dis- 
closure is the equivalent of an affirmative misrepresentation. The 
obligation prescribed in Rule 1.2(d) not to counsel a client to commit 
or assist the client in committing a fraud applies in litigation. Regard- 
ing compliance with Rule 1.2(d), see the Comment to that Rule. See 
also the Comment to Rule 8.4(b). 


RULES OF PROFESSIONAL CONDUCT 919 


Misleading Legal Argument 


[3] Legal argument based on a knowingly false representation of 
law constitutes dishonesty toward the tribunal. A lawyer is not 
required to make a disinterested exposition of the law, but must rec- 
ognize the existence of pertinent legal authorities. Furthermore, as 
stated in paragraph (a)(3), an advocate has a duty to disclose direct- 
ly adverse authority in the controlling jurisdiction which has not 
been disclosed by the opposing party. The underlying concept is that 
legal argument is a discussion seeking to determine the legal premis- 
es properly applicable to the case. 


False Evidence 


[4] When evidence that a lawyer knows to be false is provided by 
a person who is not the client, the lawyer must refuse to offer it 
regardless of the client’s wishes. A lawyer who receives information 
clearly establishing that a person other than the client has perpe- 
trated fraud upon a tribunal shall promptly reveal the fraud to the 
tribunal. 


[5] When false evidence is offered by the client, however, a 
conflict may arise between the lawyer’s duty to keep the client's rev- 
elations confidential and the duty of candor to the court. Upon as- 
certaining that material evidence is false, the lawyer should seek to 
persuade the client that the evidence should not be offered or, if it 
has been offered, that its false character should immediately be dis- 
closed. If the persuasion is ineffective, the lawyer must take reason- 
able remedial measures. 


Perjury by a Criminal Defendant 


{(6] Whether an advocate for a criminally accused has a duty of 
disclosure has been intensely debated. While it is agreed that the 
lawyer should seek to persuade the client to refrain from perjurious 
testimony, there has been dispute concerning the lawyer’s duty when 
that persuasion fails. If the confrontation with the client occurs 
before trial, the lawyer ordinarily can withdraw. Withdrawal before 
trial may not be possible, however, either because trial is imminent, 
or because the confrontation with the client does not take place until 
the trial itself, or because no other counsel is available. 


[7] The most difficult situation, therefore, arises in a criminal 
case where the accused insists on testifying when the lawyer knows 
that the testimony is perjurious. The lawyer's effort to rectify the sit- 
uation can increase the likelihood of the client’s being convicted as 
well as opening the possibility of a prosecution for perjury. On the 
other hand, if the lawyer does not exercise control over the proof, the 
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lawyer participates, although in a merely passive way, in deception of 
the court. 


[8] Three resolutions of this dilemma have been proposed. One 
is to permit the accused to testify by a narrative without guidance 
through the lawyer’s questioning. This compromises both contending 
principles; it exempts the lawyer from the duty to disclose false evi- 
dence but subjects the client to an implicit disclosure of information 
imparted to counsel. Another suggested resolution, of relatively 
recent origin, is that the advocate be entirely excused from the duty 
to reveal perjury if the perjury is that of the client. This is a coherent 
solution but makes the advocate a knowing instrument of perjury. 


[9] The other resolution of the dilemma is that the lawyer may 
reveal the client’s perjury if necessary to rectify the situation. A crim- 
inal accused has a right to the assistance of an advocate, a right to 
testify and a right of confidential communication with counsel. How- 
ever, an accused should not have a right to assistance of counsel in 
committing perjury. Furthermore, an advocate has an obligation, not 
only in professional ethics but under the law as well, to avoid impli- 
cation in the commission of perjury or other falsification of evidence. 
See Rule 1.2(d). 


Remedial Measures 


[10] If perjured testimony or false evidence has been offered, the 
advocate’s proper course ordinarily is to remonstrate with the client 
confidentially. If that fails, the advocate should seek to withdraw if 
that will remedy the situation. If withdrawal will not remedy the sit- 
uation or is impossible, the advocate may make disclosure to the 
court. In the event of such disclosure, it is for the court then to deter- 
mine what should be done — making a statement about the matter to 
the trier of fact, ordering a mistrial or perhaps nothing. If the false 
testimony was that of the client, the client may controvert the 
lawyer's version of their communication if the lawyer discloses the 
situation to the court. If there is an issue whether the client has com- 
mitted perjury, the lawyer cannot represent the client in resolution of 
the issue, and a mistrial may be unavoidable. An unscrupulous client 
might in this way attempt to produce a series of mistrials and thus 
escape prosecution. However, a second such encounter could be 
construed as a deliberate abuse of the right to counsel and, as such, 
a waiver of the right to further representation. 


Constitutional Requirements 


[11] The definition of the lawyer’s ethical duty when serving as 
defense counsel in a criminal case may be qualified by constitutional 
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provisions for due process and the right to counsel in criminal cases. 
These provisions have been construed to require that counsel pre- 
sent an accused as a witness if the accused wishes to testify, even if 
counsel knows the testimony will be false. The obligation of the 
advocate under these Rules is subordinate to such a constitutional 
requirement. 


Duration of Obligation 


[12] A practical time limit on the obligation to rectify the pre- 
sentation of false evidence has to be established. The conclusion of 
the proceeding is a reasonably definite point for the termination of 
the obligation. 


Refusing to Offer Proof Believed to Be False 


[13] Generally speaking, a lawyer has authority to refuse to offer 
testimony or other proof that the lawyer believes is untrustworthy. 
Offering such proof may reflect adversely on the lawyer's ability to 
discriminate in the quality of evidence and thus impair the lawyer's 
effectiveness as an advocate. In criminal cases, however, a lawyer 
may be denied this authority by constitutional requirements govern- 
ing the right to counsel. 


Ex Parte Proceedings 


[14] Ordinarily, an advocate has the limited responsibility of pre- 
senting one side of the matter that a tribunal should consider in 
reaching a decision; the conflicting position is expected to be pre- 
sented by the opposing party. However, in an ex parte proceeding, 
such as an application for a temporary restraining order, there 1s no 
balance of presentation by opposing advocates. The object of an ex 
parte proceeding is nevertheless to yield a substantially Just result. 
The judge has an affirmative responsibility to accord the absent party 
just consideration. The lawyer for the represented party has the cor- 
relative duty to make disclosures of material facts known to the 
lawyer and that the lawyer reasonably believes are necessary to an 
informed decision. 


RULE 3.4 FAIRNESS TO OPPOSING PARTY AND COUNSEL 
A lawyer shall not: 


(a) unlawfully obstruct another party’s access to evidence or 
unlawfully alter, destroy or conceal a document or other 
material having potential evidentiary value. A lawyer shall 
not counsel or assist another person to do any such act; 
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(b) 


(Cc) 


(d) 


(e) 


(f) 
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falsify evidence, counsel or assist a witness to testify falsely, 
counsel or assist a witness to hide or leave the jurisdiction 
for the purpose of being unavailable as a witness, or offer an 
inducement to a witness that is prohibited by law; 


knowingly disobey or advise a client to disobey a rule or rul- 
ing of a tribunal except a lawyer acting in good faith may 
take appropriate steps to test the validity of such a rule or 
ruling; 


in pretrial procedure, make a frivolous discovery request or 
fail to make reasonably diligent effort to comply with a legal- 
ly proper discovery request by an opposing party; 


in trial, allude to any matter that the lawyer does not reason- 
ably believe is relevant or that will not be supported by 
admissible evidence, assert personal knowledge of facts in 
issue except when testifying as a witness, ask an irrelevant 
question that is intended to degrade a witness, or state a per- 
sonal opinion as to the justness of a cause, the credibility of 
a witness, the culpability of a civil litigant or the guilt or inno- 
cence of an accused; or 


request a person other than a client to refrain from voluntar- 
ily giving relevant information to another party unless: 


(1) the person is a relative or a managerial employee or 
other agent of a client; and 


(2) the lawyer reasonably believes that the person’s interests 
will not be adversely affected by refraining from giving 
such information. 


Comment 


[1] The procedure of the adversary system contemplates that the 
evidence in a case is to be marshalled competitively by the contend- 
ing parties. Fair competition in the adversary system is secured by 
prohibitions against destruction or concealment of evidence, improp- 
erly influencing witnesses, obstructive tactics in discovery proce- 
dure, and the like. 


[2] 


Documents and other items of evidence are often essential to 


establish a claim or defense. Subject to evidentiary privileges, the 
right of an opposing party, including the government, to obtain evi- 
dence through discovery or subpoena is an important procedural 
right. The exercise of that right can be frustrated if relevant material 
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is altered, concealed or destroyed. Applicable law in many jurisdic- 
tions makes it an offense to destroy material for purpose of impair- 
ing its availability in a pending proceeding or one whose commence- 
ment can be foreseen. Falsifying evidence is also generally a criminal 
offense. Paragraph (a) applies to evidentiary material generally, 
including computerized information. 


[3] With regard to paragraph (b), it is not improper to pay a wit- 
ness’s expenses, including lost income, or to compensate an expert 
witness on terms permitted by law. The common law rule in most 
jurisdictions is that it is improper to pay an occurrence witness any 
fee for testifying and that it is improper to pay an expert witness a 
contingent fee. 


[4] Rules of evidence and procedure are designed to lead to just 
decisions and are part of the framework of the law. Paragraph (c) 
permits a lawyer to take steps in good faith and within the frame- 
work of the law to test the validity of rules; however, the lawyer is 
not justified in consciously violating such rules and the lawyer 
should be diligent in the effort to guard against the unintentional vio- 
lation of them. As examples, a lawyer should subscribe to or verify 
only those pleadings that the lawyer believes are in compliance with 
applicable law and rules; a lawyer should not make any prefatory 
statement before a tribunal in regard to the purported facts of the 
case on trial unless the lawyer believes that the statement will be 
supported by admissible evidence; a lawyer should not ask a witness 
a question solely for the purpose of harassing or embarrassing the 
witness; and a lawyer should not by subterfuge put before a jury mat- 
ters which it cannot properly consider. 


[5] In order to bring about just and informed decisions, eviden- 
tiary and procedural rules have been established by tribunals to per- 
mit the inclusion of relevant evidence and argument and the exclu- 
sion of all other considerations. The expression by a lawyer of a 
personal opinion as to the justness of a cause, as to the credibility of 
a witness, as to the culpability of a civil litigant, and as to the guilt or 
innocence of an accused is not a proper subject for argument to the 
trier of fact and is prohibited by paragraph (e). However, a lawyer 
may argue, on an analysis of the evidence, for any position or con- 
clusion with respect to any of the foregoing matters. 


[6] Paragraph (f) permits a lawyer to advise managerial employ- 
ees of a client to refrain from giving information to another party 
because the statements of employees with managerial responsibility 
may be imputed to the client. See also Rule 4.2. 
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RULE 3.5 IMPARTIALITY AND DECORUM OF 
THE TRIBUNAL 


(a) A lawyer shall not: 


(1) seek to influence a judge, juror, prospective juror or 
other official by means prohibited by law; 


(2) communicate ex parte with a juror or prospective juror 
except as permitted by law; 


(3) communicate ex parte with a judge or other official 
except: 


(i) in the course of official proceedings; 


(ii) in writing, if a copy of the writing is furnished simul- 
taneously to the opposing party; 


(iii) orally, upon adequate notice to opposing party; or 
(iv) as otherwise permitted by law. 


(4) engage in conduct intended to disrupt a tribunal; 
including: 


(i) failing to comply with known local customs of cour- 
tesy or practice of the bar or a particular tribunal 
without giving opposing counsel timely notice of the 
intent not to comply; 


(ii) engaginge in undignified or discourteous conduct 
that is degrading to a tribunal; 


(ili) intentionally or habitually violating any established 
rule of procedure or evidence; or 


(5) after discharge of the jury, ask questions of or make com- 
ments to a juror that are calculated merely to harass or 
embarrass the juror or to influence the juror’s actions in 
future jury service. 


(b) All restrictions imposed by this rule also apply to communi- 
cations with or investigations of members of the family of a 
venireman or a juror. 


(c) A lawyer shall reveal promptly to the court improper conduct 
by a venireman or a juror, or by another toward a venireman 
or a Juror or a member of his or her family, of which the 
lawyer has knowledge. 


RULES OF PROFESSIONAL CONDUCT 925 


Comment 


[1] Many forms of improper influence upon a tribunal are pro- 
scribed by criminal law. Others are specified in the North Carolina 
Code of Judicial Conduct, with which an advocate should be familiar. 
A lawyer is required to avoid contributing to a violation of provisions. 
The rule also prohibits gifts of substantial value to judges or other 
officials of a tribunal and stating or implying an ability to influence 
improperly a public official. 


[2] To safeguard the impartiality that is essential to the judicial 
process, veniremen and jurors should be protected against extrane- 
ous influences. When impartiality is present, public confidence in the 
Judicial system is enhanced. There should be no extrajudicial com- 
munication with veniremen prior to trial or with jurors during trial by 
or on behalf of a lawyer connected with the case. Furthermore, a 
lawyer who is not connected with the case should not communicate 
with a venireman or a juror about the case. After the trial, communi- 
cation by a lawyer with a juror is permitted so long as the lawyer 
refrains from asking questions or making comments that tend to 
harass or embarrass the juror or to influence actions of the juror in 
future cases. Were a lawyer to be prohibited from communicating 
after trial with a juror, the lawyer could not ascertain if the verdict 
might be subject to legal challenge, in which event the invalidity of a 
verdict might go undetected. When an extrajudicial communication 
by a lawyer with a juror is permitted by law, it should be made con- 
siderately and with deference to the personal feelings of the juror. 


[3] Vexatious or harassing investigations of veniremen or jurors 
seriously impair the effectiveness of our jury system. For this reason, 
a lawyer or anyone on the lawyer's behalf who conducts an investi- 
gation of veniremen or jurors should act with circumspection and 
restraint. 


[4] Communications with or investigations of members of fami- 
lies of veniremen or jurors by a lawyer or by anyone on the lawyer’s 
behalf are subject to the restrictions imposed upon the lawyer with 
respect to the lawyer's communications with or investigations of 
veniremen and jurors. 


[5] Because of the duty to aid in preserving the integrity of the 
jury system, a lawyer who learns of improper conduct by or towards 
a venireman, a juror or a member of the family of either should make 
a prompt report to the court regarding such conduct. 


[6] The impartiality of a public servant in our legal system may 
be impaired by the receipt of gifts or loans. A lawyer, therefore, is 
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never justified in making a gift or a loan to a judge, a hearing officer, 
or an official or employee of a tribunal. 


[7] All litigants and lawyers should have access to tribunals on 
an equal basis. Generally, in adversary proceedings a lawyer should 
not communicate with a judge relative to a matter pending before, or 
which is to be brought before, a tribunal over which the judge pre- 
sides in circumstances which might have the effect or give the 
appearance of granting undue advantage to one party. For example, 
a lawyer should not communicate with a tribunal by a writing unless 
a copy thereof is promptly delivered to opposing counsel or to the 
adverse party if unrepresented. Ordinarily an oral communication by 
a lawyer with a judge or hearing officer should be made only upon 
adequate notice to opposing counsel, or, if there is none, to the 
opposing party. A lawyer should not condone or lend himself or her- 
self to private importunities by another with a judge or hearing offi- 
cer on behalf of the lawyer or the client. 


[8] The advocate’s function is to present evidence and argument 
so that the cause may be decided according to law. Refraining from 
abusive or obstreperous conduct is a corollary of the advocate’s right 
to speak on behalf of litigants. A lawyer may stand firm against abuse 
by a judge but should avoid reciprocation; the judge’s default is no 
justification for similar dereliction by an advocate. An advocate can 
present the cause, protect the record for subsequent review and pre- 
serve professional integrity by patient firmness no less effectively 
than by belligerence or theatrics. 


RULE 3.6 TRIAL PUBLICITY 


(a) A lawyer who is participating or has participated in the inves- 
tigation or litigation of a matter shall not make an extrajudi- 
cial statement that a reasonable person would expect to be 
disseminated by means of public communication if there is a 
reasonable likelihood that the statement will materially prej- 
udice an adjudicative proceeding in the matter. 


(b) A statement referred to in paragraph (a) ordinarily is likely to 
have such an effect when it refers to a civil matter triable to 
a jury, a criminal matter, or any other proceeding that could 
result in incarceration, and the statement relates to: 


(1) the character, credibility, or reputation of a party, sus- 
pect in a criminal investigation or witness, or the identi- 
ty of a witness, or the expected testimony of a party or 
witness; 


(Cc) 


RULES OF PROFESSIONAL CONDUCT 927 


(2) in a criminal case or proceeding that could result in 
incarceration, the possibility of a plea of guilty to the 
offense or the existence or contents of any confession, 
admission, or statement given by a defendant or suspect 
or that person’s refusal or failure to make a statement; 


(3) the performance or results of any examination or test or 
the refusal or failure of a person to submit to an exami- 
nation or test, or the identity or nature of physical evi- 
dence expected to be presented; 


(4) any opinion as to the guilt or innocence of a defendant or 
suspect in a criminal case or proceeding that could result 
in incarceration; or 


(5) information the lawyer knows or reasonably should 
know is likely to be inadmissible as evidence in a trial 
and would if disclosed create a substantial risk of preju- 
dicing an impartial trial. 


Notwithstanding paragraphs (a) and (b)(1-5), a lawyer 
involved in the investigation or litigation of a matter may 
state without elaboration: 


(1) the general nature of the claim or defense; 
(2) the information contained in a public record; 


(3) that an investigation of the matter is in progress, includ- 
ing the general scope of the investigation, the offense or 
claim or defense involved and, except when prohibited 
by law, the identity of the persons involved; 


(4) the scheduling or result of any step in litigation; 


(5) a request for assistance in obtaining evidence and infor- 
mation necessary thereto; 


(6) a warning of danger concerning the behavior of a person 
involved, when there is reason to believe that there 
exists the likelihood of substantial harm to an individual 
or to the public interest; and 


(7) in a criminal case: 


(i) the identity, residence, occupation and family status 
of the accused; 


(ii) if the accused has not been apprehended, informa- 
tion necessary to aid in apprehension of that person; 
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(iii) the fact, time and place of arrest; and 


(iv) the identity of investigating and arresting officers or 
agencies and the length of the investigation. 


(d) The foregoing provisions of Rule 3.6 do not preclude a lawyer 
from replying to charges of misconduct publicly made 
against the lawyer or from participating in the proceedings of 
legislative, administrative, or other investigative bodies. 


(e) A lawyer shall exercise reasonable care to prevent the 
lawyer’s employees from making an extrajudicial statement 
that the lawyer would be prohibited from making under this 
rule. 


Comment 


{1] It is difficult to strike a balance between protecting the right 
to a fair trial and safeguarding the right of free expression. Preserv- 
ing the right to a fair trial necessarily entails some curtailment of the 
information that may be disseminated about a party prior to trial, 
particularly where trial by jury is involved. If there were no such lim- 
its, the result would be the practical nullification of the protective 
effect of the rules of forensic decorum and the exclusionary rules of 
evidence. On the other hand, there are vital social interests served by 
the free dissemination of information about events having legal con- 
sequences and about legal proceedings themselves. The public has a 
right to know about threats to its safety and measures aimed at assur- 
ing its security. It also has a legitimate interest in the conduct of judi- 
cial proceedings, particularly in matters of general public concern. 
Furthermore, the subject matter of legal proceedings is often of 
direct significance in debate and deliberation over questions of pub- 
lic policy. 


[2] Special rules of confidentiality may validly govern pro- 
ceedings in juvenile, domestic relations and mental disability pro- 
ceedings, and perhaps other types of litigation. Rule 3.4(c) requires 
compliance with such Rules. 


[3] Recognizing that the public value of informed commentary is 
great and the likelihood of prejudice to a proceeding by the com- 
mentary of a lawyer who is not involved in the proceeding is small, 
the rule applies only to lawyers who are, or who have been, involved 
in the investigation or litigation of a case, and their associates. 
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RULE 3.7 LAWYER AS WITNESS 


(a) A lawyer shall not act as advocate at a trial in which the 
lawyer is likely to be a necessary witness except where: 


(1) the testimony relates to an uncontested issue; 


(2) the testimony relates to the nature and value of legal 
services rendered in the case; or 


(3) disqualification of the lawyer would work substantial 
hardship on the client. 


(b) A lawyer may act as advocate in a trial in which another 
lawyer in the lawyer’s firm is likely to be called as a witness 
unless precluded from doing so by Rule 1.7 or Rule 1.9. 


Comment 


[1] Combining the roles of advocate and witness can prejudice 
the opposing party and can involve a conflict of interest between the 
lawyer and client. 


[2] The opposing party has proper objection where the combina- 
tion of roles may prejudice that party’s rights in the litigation. A wit- 
ness is required to testify on the basis of personal knowledge, while 
an advocate is expected to explain and comment on evidence given 
by others. It may not be clear whether a statement by an advocate- 
witness Should be taken as proof or as an analysis of the proof. 


[3] Paragraph (a)(1) recognizes that if the testimony will be 
uncontested, the ambiguities in the dual role are purely theoretical. 
Paragraph (a)(2) recognizes that where the testimony concerns the 
extent and value of legal services rendered in the action in which the 
testimony is offered, permitting the lawyers to testify avoids the need 
for a second trial with new counsel to resolve that issue. Moreover, 
in such a situation the judge has firsthand knowledge of the matter in 
issue; hence, there is less dependence on the adversary process to 
test the credibility of the testimony. 


[4] Apart from these two exceptions, paragraph (a)(3) recog- 
nizes that a balancing is required between the interests of the client 
and those of the opposing party. Whether the opposing party is like- 
ly to suffer prejudice depends on the nature of the case, the impor- 
tance and probable tenor of the lawyer’s testimony, and the probabil- 
ity that the lawyer’s testimony will conflict with that of other 
witnesses. Even if there is risk of such prejudice, in determining 
whether the lawyer should be disqualified, due regard must be given 
to the effect of disqualification on the lawyer’s client. It is relevant 
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that one or both parties could reasonably foresee that the lawyer 
would probably be a witness. The principle of imputed disqualifi- 
cation stated in Rule 1.10 has no application to this aspect of the 
problem. 


[5] Whether the combination of roles involves an improper con- 
flict of interest with respect to the client is determined by Rule 1.7 or 
1.9. For example, if there is likely to be substantial conflict between 
the testimony of the client and that of the lawyer or a member of the 
lawyer's firm, the representation is improper. The problem can arise 
whether the lawyer is called as a witness on behalf of the client or is 
called by the opposing party. Determining whether or not such a con- 
flict exists is primarily the responsibility of the lawyer involved. See 
Comment to Rule 1.7. If a lawyer who is a member of a firm may not 
act as both advocate and witness by reason of conflict of interest, 
Rule 1.10 disqualifies the firm also. 


RULE 3.8 SPECIAL RESPONSIBILITIES OF A PROSECUTOR 
The prosecutor in a criminal case shall: 


(a) refrain from prosecuting a charge that the prosecutor knows 
is not supported by probable cause; 


(b) make reasonable efforts to assure that the accused has been 
advised of the right to, and the procedure for obtaining, 
counsel and has been given reasonable opportunity to obtain 
counsel: 


(c) not seek to obtain from an unrepresented accused a waiver 
of important pretrial rights, such as the right to a preliminary 
hearing; 


(d) make timely disclosure to the defense of all evidence or 
information known to the prosecutor that tends to negate the 
guilt of the accused or mitigates the offense, and, in connec- 
tion with sentencing, disclose to the defense and to the tri- 
bunal all unprivileged mitigating information known to the 
prosecutor, except when the prosecutor is relieved of this 
responsibility by a protective order of the tribunal; 


(e) exercise reasonable care to prevent investigators, law 
enforcement personnel, employees or other persons assist- 
ing or associated with the prosecutor in a criminal case from 
making an extrajudicial statement that the prosecutor would 
be prohibited from making under Rule 3.6; 
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(f) not subpoena a lawyer in a grand jury or other criminal pro- 
ceeding to present evidence about a past or present client 
unless: 


(1) the information sought is not protected from disclosure 
by any applicable privilege; 


(2) the evidence sought is essential to the successful com- 
pletion of an ongoing investigation or prosecution; and 


(3) there is no other feasible alternative to obtain the 
information. 


(g) except for statements that are necessary to inform the public 
of the nature and extent of the prosecutor’s action and that 
serve a legitimate law enforcement purpose, refrain from 
making extrajudicial comments that have a substantial likeli- 
hood of heightening public condemnation of the accused. 


Comment 


[1] A prosecutor has the responsibility of a minister of justice 
and not simply that of an advocate; the prosecutor’s duty is to seek 
justice, not merely to convict. This responsibility carries with it spe- 
cific obligations to see that the defendant is accorded procedural jus- 
tice and that guilt is decided upon the basis of sufficient evidence. 


[2] The prosecutor represents the sovereign and therefore 
should use restraint in the discretionary exercise of government 
powers, such as in the selection of cases to prosecute. During trial 
the prosecutor is not only an advocate, but he or she also may make 
decisions normally made by an individual client, and those affecting 
the public interest should be fair to all. In our system of criminal jus- 
tice, the accused is to be given the benefit of all reasonable doubt. 
With respect to evidence and witnesses, the prosecutor has respon- 
sibilities different from those of a lawyer in private practice; the 
prosecutor should make timely disclosure to the defense of available 
evidence known to him or her that tends to negate the guilt of the 
accused, mitigate the degree of the offense, or reduce the punish- 
ment. Further, a prosecutor should not intentionally avoid pursuit of 
evidence merely because he or she believes it will damage the prose- 
cutor’s case or aid the accused. 


[3] Paragraph (c) does not apply to an accused appearing pro se 
with the approval of the tribunal. Nor does it forbid the lawful ques- 
tioning of a suspect who has knowingly waived the rights to counsel 
and silence. 
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[4] The exception in paragraph (d) recognizes that a prosecutor 
may seek an appropriate protective order from the tribunal if disclo- 
sure of information to the defense could result in substantial hard- 
ship to an individual or to the public interest. 


[5] Paragraph (f) is intended to limit the issuance of lawyer sub- 
poenas in grand jury and other criminal proceedings to those situa- 
tions in which there is a genuine need to intrude into the client- 
lawyer relationship. 


[6] Paragraph (g) supplements Rule 3.6, which prohibits extraju- 
dicial statements that have a substantial likelihood of prejudicing an 
adjudicatory proceeding. In the context of a criminal prosecution, a 
prosecutor's extrajudicial statement can create the additional prob- 
lem of increasing public condemnation of the accused. Although the 
announcement of an indictment, for example, will necessarily have 
severe consequences for the accused, a prosecutor can, and should, 
avoid comments which have no legitimate law enforcement purpose 
and have a substantial likelihood of increasing public opprobrium of 
the accused. Nothing in this Comment is intended to restrict the 
statements which a prosecutor may make which comply with Rule 
3.6(b) or 3.6(c). 


RULE 3.9 RESERVED 


RULE 4.1 TRUTHFULNESS IN STATEMENTS TO OTHERS 


In the course of representing a client a lawyer shall not know- 
ingly make a false statement of material fact or law to a third person. 


Comment 
Misrepresentation 


[1] A lawyer is required to be truthful when dealing with others 
on a client’s behalf, but generally has no affirmative duty to inform an 
opposing party of relevant facts. A misrepresentation can occur if the 
lawyer incorporates or affirms a statement of another person that the 
lawyer knows is false. Misrepresentations can also occur by failure 
to act. 


Statements of Fact 


{2] This Rule refers to statements of fact. Whether a particular 
statement should be regarded as one of fact can depend on the cir- 
cumstances. Under generally accepted conventions in negotiation, 
certain types of statements ordinarily are not taken as statements of 
material fact. Estimates of price or value placed on the subject of a 
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transaction and a party’s intentions as to an acceptable settlement of 
a claim are in this category, and so is the existence of an undisclosed 
principal except where nondisclosure of the principal would consti- 
tute fraud. 


RULE 4.2 COMMUNICATION WITH PERSON 
REPRESENTED BY COUNSEL 


(a) During the representation of a client, a lawyer shall not com- 
municate about the subject of the representation with a per- 
son the lawyer knows to be represented by another lawyer in 
the matter unless the lawyer has the consent of the other 
lawyer or is authorized by law to do so. It is not a violation of 
this Rule for a lawyer to encourage his or her client to dis- 
cuss the subject of the representation with the opposing 
party in a good faith attempt to resoive the controversy. 


(b) Notwithstanding section (a) above, in representing a client 
who has a dispute with a government agency or body, a 
lawyer may communicate about the subject of the represen- 
tation with the elected officials who have authority over such 
government agency or body, even if the lawyer knows that 
the government agency or body is represented by another 
lawyer in the matter, but such communications may only 
occur under the following circumstances: 


(1) in writing, if a copy of the writing is promptly delivered 
to opposing counsel; 


(2) orally, upon adequate notice to opposing counsel; or 
(3) in the course of official proceedings. 
Comment 


[1] This Rule does not prohibit a lawyer who does not have a 
client relative to a particular matter from consulting with a person or 
entity who, though represented concerning the matter, seeks another 
opinion as to his or her legal situation. A lawyer from whom such an 
opinion is sought should, but is not required to, inform the first 
lawyer of his or her participation and advice. 


(2] This Rule does not prohibit communication with a represent- 
ed person, or an employee or agent of such a person, concerning mat- 
ters outside the representation. For example, the existence of a con- 
troversy between a government agency and a private party, or 
between two organizations, does not prohibit a lawyer for either 
from communicating with nonlawyer representatives of the other 
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regarding a separate matter. Also, a lawyer having an independent 
justification or legal authorization for communicating with a repre- 
sented person is permitted to do so. 


[3] This rule does not prohibit a lawyer from lobbying elected 
officials on behalf of a client where the government body upon which 
the elected official serves is not an opposing party in the particular 
matter. Communications authorized by law include the right of a 
party to a controversy with a government agency or body to speak 
with government officials about the matter. Even when the govern- 
ment agency or body is represented by a lawyer with regard to a par- 
ticular matter, a lawyer may communicate with the elected govern- 
ment officials who have authority over that agency under the 
circumstances set forth in paragraph (b). 


_ [4] Parties to a matter may communicate directly with each 
other. The purpose of this rule is to prohibit a lawyer, or the lawyer’s 
agents, from undermining an opponent’s client-lawyer relationship 
through direct contact with a client in the absence of opposing coun- 
sel. Nothing herein is intended to discourage good faith efforts by 
individual parties to resolve their differences. Nor does the Rule pro- 
hibit a lawyer from encouraging a client to communicate with the 
opposing party with a view toward the resolution of their dispute. 


[5) After a lawyer for another person or entity has been notified 
that an organization is represented by counsel in a particular matter, 
this Rule would prohibit communications by the lawyer concerning 
the matter with persons having managerial responsibility on behalf of 
the organization and with any other person whose act or omission in 
connection with the matter may be imputed to the organization for 
purposes of civil or criminal liability or whose statement may consti- 
tute an admission on the part of the organization. If an employee or 
agent of the organization is represented in the matter by his or her 
own counsel, the consent by that counsel to a communication would 
be sufficient for purposes of this Rule. 


[6] This Rule also applies to communications with any person, 
whether or not a party to a formal adjudicative proceeding, contract 
or negotiation, who is represented by counsel concerning the matter 
to which the communication relates. 


RULE 4.3 DEALING WITH UNREPRESENTED PERSON 


In dealing on behalf of a client with a person who is not repre- 
sented by counsel, a lawyer shall not: 
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(1) give advice to the person, other than the advice to secure 
counsel, if the interests of such person are, or have a reason- 
able possibility of being, in conflict with the interests of the 
client; and 


(2) state or imply that the lawyer is disinterested. When the 
lawyer knows or reasonably should know that the unrepre- 
sented person misunderstands the lawyer’s role in the mat- 
ter, the lawyer shall make reasonable efforts to correct the 
misunderstanding. 


Comment 


[1] An unrepresented person, particularly one not experienced 
in dealing with legal matters, might assume that a lawyer is disinter- 
ested in loyalties or is a disinterested authority on the law even when 
the lawyer represents a client. During the course of a lawyer’s repre- 
sentation of a client, the lawyer should not give advice to an unrep- 
resented person other than the advice to obtain counsel. 


RULE 4.4 RESPECT FOR RIGHTS OF THIRD PERSONS 


In representing a client, a lawyer shall not use means that have 
no substantial purpose other than to embarrass, delay, or burden a 
third person, or use methods of obtaining evidence that violate the 
legal rights of such a person. 


Comment 


[1] Responsibility to a client requires a lawyer to subordinate 
the interests of others to those of the client, but that responsibility 
does not imply that a lawyer may disregard the rights of third 
persons. It is impractical to catalogue all such rights, but they in- 
clude legal restrictions on methods of obtaining evidence from third 
persons. 


RULE 5.1 RESPONSIBILITIES OF A PARTNER OR 
SUPERVISORY LAWYER 


(a) A partner in a law firm shall make reasonable efforts to 
ensure that the firm has in effect measures giving reasonable 
assurance that all lawyers in the firm conform to the Rules of 
Professional Conduct. 


(b) A lawyer having direct supervisory authority over another 
lawyer Shall make reasonable efforts to ensure that the other 
lawyer conforms to the Rules of Professional Conduct. 
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(c) A partner or supervisory lawyer shall be responsible for 
another lawyer’s violation of the Rules of Professional Con- 
duct if: 


(1) the lawyer orders the conduct involved; or 


(2) the lawyer has direct supervisory authority over the 
other lawyer and knows of the conduct at a time when its 
consequences can be avoided, but fails to take reason- 
able action to avoid the consequences. 


Comment 


[1] Paragraphs (a) and (b) refer to lawyers who have superviso- 
ry authority over the professional work of a firm or legal department 
of a government agency. This includes members of a partnership and 
the shareholders in a law firm organized as a professional corpora- 
tion; lawyers having supervisory authority in the law department of 
an enterprise or government agency; and lawyers who have interme- 
diate managerial responsibilities in a firm. 


[2] The measures required to fulfill the responsibility prescribed 
in paragraphs (a) and (b) can depend on the firm’s structure and the 
nature of its practice. In a small firm, informal supervision and occa- 
sional admonition ordinarily might be sufficient. In a large firm, or in 
practice situations in which intensely difficult ethical problems fre- 
quently arise, more elaborate procedures may be necessary. Some 
firms, for example, have a procedure whereby junior lawyers can 
make confidential referral of ethical problems directly to a designat- 
ed senior partner or special committee. See Rule 5.2. Firms, whether 
large or small, may also rely on continuing legal education in profes- 
sional ethics. In any event, the ethical atmosphere of a firm can influ- 
ence the conduct of all its members and a lawyer having authority 
over the work of another may not assume that the subordinate 
lawyer will inevitably conform to the Rules. 


[3] Paragraph (c)(1) expresses a general principle of responsi- 
bility for acts of another. See also Rule 8.4(a). 


[4] Paragraph (c)(2) defines the duty of a lawyer having direct 
Supervisory authority over performance of specific legal work by 
another lawyer. Whether a lawyer has such supervisory authority in 
particular circumstances is a question of fact. Partners of a private 
firm have at least indirect responsibility for all work being done by 
the firm, while a partner in charge of a particular matter ordinarily 
has direct authority over other firm lawyers engaged in the matter. 
Appropriate remedial action by a partner would depend on the imme- 
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diacy of the partner’s involvement and the seriousness of the mis- 
conduct. The supervisor is required to intervene to prevent avoidable 
consequences of misconduct if the supervisor knows that the mis- 
conduct occurred. Thus, if a supervising lawyer knows that a subor- 
dinate misrepresented a matter to an opposing party in negotiation, 
the supervisor as well as the subordinate has a duty to correct the 
resulting misapprehension. 


[5] Professional misconduct by a lawyer under supervision 
could reveal a violation of paragraph (b) on the part of the supervi- 
sory lawyer even though it does not entail a violation of paragraph 
(c) because there was no direction or knowledge of the violation. 


[6] Apart from this Rule and Rule 8.4(a), a lawyer does not have 
disciplinary liability for the conduct of a partner, associate or subor- 
dinate. Moreover, this Rule is not intended to establish a standard for 
vicarious criminal or civil liability for the acts of another lawyer. 
Whether a lawyer may be liable civilly or criminally for another 
lawyer’s conduct is a question of law beyond the scope of these 
Rules. 


RULE 5.2 RESPONSIBILITIES OF A SUBORDINATE LAWYER 


(a) A lawyer is bound by the Rules of Professional Conduct 
notwithstanding that the lawyer acted at the direction of 
another person. 


(b) A subordinate lawyer does not violate the Rules of Profes- 
sional Conduct if that lawyer acts in accordance with a 
supervisory lawyer’s reasonable resolution of an arguable 
question of professional duty. 


Comment 


(1] Although a lawyer is not relieved of responsibility for a vio- 
lation by the fact that the lawyer acted at the direction of a supervi- 
sor, that fact may be relevant in determining whether a lawyer had 
the knowledge required to render conduct a violation of the Rules. 
For example, if a subordinate filed a frivolous pleading at the direc- 
tion of a supervisor, the subordinate would not be guilty of a profes- 
sional violation unless the subordinate knew of the document’s friv- 
olous character. 


[2] When lawyers in a supervisor-subordinate relationship 
encounter a matter involving professional judgment as to ethical 
duty, the supervisor may assume responsibility for making the judg- 
ment. Otherwise a consistent course of action or position could not 
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be taken. If the question can reasonably be answered only one way, 
the duty of both lawyers is clear and they are equally responsible for 
fulfilling it. However, if the question is reasonably arguable, someone 
has to decide upon the course of action. That authority ordinarily 
reposes in the supervisor, and a subordinate may be guided accord- 
ingly. For example, if a question arises whether the interests of two 
clients conflict under Rule 1.7, the supervisor's reasonable resolution 
of the question should protect the subordinate professionally if the 
resolution is subsequently challenged. 


RULE 5.3 RESPONSIBILITIES REGARDING 
NONLAWYER ASSISTANTS 


With respect to a nonlawyer employed or retained by or associ- 
ated with a lawyer: 


(a) a partner in a law firm shall make reasonable efforts to 
ensure that the firm has in effect measures giving reasonable 
assurance that the nonlawyer’s conduct is compatible with 
the professional obligations of the lawyer; 


(b) a lawyer having direct Supervisory authority over a non- 
lawyer shall make reasonable efforts to ensure that the 
nonlawyer’s conduct is compatible with the professional 
obligations of the lawyer; and 


(c) a lawyer shall be responsible for conduct of such a non- 
lawyer that would be a violation of the Rules of Professional 
Conduct if engaged in by a lawyer if: 


(1) the lawyer orders the conduct involved; or 


(2) the lawyer has direct supervisory authority over the non- 
lawyer, and knows of the conduct at a time when its con- 
sequences can be avoided but fails to take reasonable 
action to avoid the consequences. 


Comment 


[1] Lawyers generally employ nonlawyers in their practice, 
including secretaries, investigators, law student interns, and para- 
professionals. Such nonlawyers, whether employees or independent 
contractors, act for the lawyer in rendition of the lawyer’s profes- 
sional services. A lawyer should give such nonlawyers appropriate 
instruction and supervision concerning the ethical aspects of their 
employment, particularly regarding the obligation not to disclose 
information relating to representation of the client, and should be 
responsible for their work product. The measures employed in super- 
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vising nonlawyers should take account of the fact that they do not 
have legal training and are not subject to professional discipline. 


{2] A lawyer who discovers that a nonlawyer has wrongfully mis- 
appropriated money from the lawyer’s trust account must inform the 
North Carolina State Bar pursuant to Rule 1.15-2(g). 


RULE 5.4 PROFESSIONAL INDEPENDENCE OF A LAWYER 


(a) A lawyer or law firm Shall not share legal fees with a non- 
lawyer, except that: 


(1) 


(2) 


(3) 


(4) 


an agreement by a lawyer with the lawyer’s firm, partner, 
or associate may provide for the payment of money, over 
a reasonable period of time after the lawyer’s death, to 
the lawyer’s estate or to one or more specified persons; 


a lawyer who purchases the practice of a deceased or 
disabled lawyer or a lawyer who has disappeared may, 
pursuant to the provisions of Rule 1.17, pay to the estate 
or other representative of that lawyer the agreed-upon 
purchase price; and 


a lawyer who undertakes to complete unfinished legal 
business of a deceased lawyer or a disbarred lawyer may 
pay to the estate of the deceased lawyer or to the dis- 
barred lawyer that proportion of the total compensation 
which fairly represents the services rendered by the 
deceased lawyer or the disbarred lawyer; and 


a lawyer or law firm may include nonlawyer employees 
in a retirement plan, even though the plan is based in 
whole or in part on a profit-sharing arrangement. 


(b) A lawyer shall not form a partnership with a nonlawyer if any 
of the activities of the partnership consist of the practice of 


law. 


(c) A lawyer shall not permit a person who recommends, 
engages, or pays the lawyer to render legal services for 
another to direct or regulate the lawyer’s professional judg- 
ment in rendering such legal services. 


(d) A lawyer shall not practice with, or in the form of, a profes- 
sional corporation or association authorized to practice law 
for a profit, if: 


(1) 


a nonlawyer owns any interest therein, except that a 
fiduciary representative of the estate of a lawyer may 
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hold the stock or interest of the lawyer for a reasonable 
time during administration; or 


(2) a nonlawyer has the right to direct or control the profes- 
sional judgment of a lawyer. 


Comment 


(1] The provisions of this Rule express traditional limitations on 
sharing fees. These limitations are to protect the lawyer’s profes- 
sional independence of judgment. Where someone other than the 
client pays the lawyer’s fee, or recommends employment of the 
lawyer, that arrangement does not modify the lawyer’s obligation to 
the client. As stated in paragraph (c), such arrangements should not 
interfere with the lawyer's professional judgment. 


[2] Although a nonlawyer may serve as a director or officer of a 
professional corporation organized to practice law if permitted by 
law, such a nonlawyer director or officer may not have the authority 
to direct or control the conduct of the lawyers who practice with the 
firm. 


RULE 5.5 UNAUTHORIZED PRACTICE OF LAW 


(a) A lawyer shall not practice law in a jurisdiction where doing 
so violates the regulation of the legal profession in that 
jurisdiction. 


(b) A lawyer shall not assist a person who is not a member of the 
bar in the performance of activity that constitutes the unau- 
thorized practice of law. 


(c) A lawyer or law firm shall not employ a disbarred or sus- 
pended lawyer as a law clerk or legal assistant if that indi- 
vidual was associated with such lawyer or law firm at any 
time on or after the date of the acts which resulted in disbar- 
ment or suspension through and including the effective date 
of disbarment or suspension. 


(d) A lawyer or law firm employing a disbarred or suspended 
lawyer as a law clerk or legal assistant shall not represent 
any client represented by the disbarred or suspended lawyer 
or by any lawyer with whom the disbarred or suspended 
lawyer practiced during the period on or after the date of the 
acts which resulted in disbarment or suspension through and 
including the effective date of disbarment or suspension. 
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Comment 


{1] The definition of the practice of law is established by N.C. 
Gen. Stat. 84-2.1. Limiting the practice of law to members of the bar 
protects the public against rendition of legal services by unqualified 
persons. Paragraph (b) does not prohibit a lawyer from employing 
the services of paraprofessionals and delegating functions to them, 
so long as the lawyer supervises the delegated work and retains 
responsibility for their work. See Rule 5.3. Likewise, it does not pro- 
hibit lawyers from providing professional advice and instruction to 
nonlawyers whose employment requires knowledge of law; for exam- 
ple, claims adjusters, employees of financial or commercial institu- 
tions, social workers, accountants and persons employed in govern- 
ment agencies. In addition, a lawyer may counsel nonlawyers who 
wish to proceed pro se. 


[2] In the absence of statutory prohibitions or specific condi- 
tions placed on a disbarred or suspended attorney in the order revok- 
ing or suspending the license, such individual may be hired to per- 
_form the services of a law clerk or legal assistant by a law firm with 
which he or she was not affiliated at the time of or after the acts 
resulting in discipline. Such employment is, however, subject to cer- 
tain restrictions. A licensed attorney in the firm must take full 
responsibility for and employ independent judgment in adopting any 
research, investigative results, briefs, pleadings, or other documents 
or instruments drafted by such individual. The individual may not 
directly advise clients or communicate in person or in writing in such 
a way as to imply that he or she is acting as an attorney or in any way 
in which he or she seems to assume responsibility for a client’s legal 
matters. The disbarred or suspended attorney should have no com- 
munications or dealings with or on behalf of clients represented by 
such disbarred or suspended attorneys or by any individual or group 
of individuals with whom he or she practiced during the period on or 
after the date of the acts which resulted in discipline through and 
including the effective date of the discipline. Further, the employing 
attorney or law firm should perform no services for clients repre- 
sented by the disbarred or suspended attorney during such period. 
Care should be taken to ensure that clients fully understand that the 
disbarred or suspended attorney is not acting as an attorney, but 
merely as a law clerk or lay employee. Under some circumstances, as 
where the individual may be known to clients or in the community, it 
may be necessary to make an affirmative statement or disclosure 
concerning the disbarred or suspended attorney’s status with the law 
firm. Additionally, a disbarred or suspended attorney should be paid 
on some fixed basis, such as a straight salary or hourly rate, rather 
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than on the basis of fees generated or received in connection with 
particular matters on which he or she works. Under these circum- 
stances, a law firm employing a disbarred or suspended attorney 
would not be acting unethically and would not be assisting a non- 
lawyer in the unauthorized practice of law. 


[3] An attorney or law firm should not employ a disbarred or sus- 
pended attorney who was associated with such attorney or firm at 
any time on or after the date of the acts which resulted in the disbar- 
ment or suspension through and including the time of the disbarment 
or suspension. Such employment would show disrespect for the 
court or body which disbarred or suspended the attorney. Such 
employment would also be likely to be prejudicial to the administra- 
tion of justice and would create an appearance of impropriety. It 
would also be practically impossible for the disciplined lawyer to 
confine himself or herself to activities not involving the actual prac- 
tice of law if he or she were employed in his or her former office set- 
ting and obliged to deal with the same staff and clientele. 


RULE 5.6 RESTRICTIONS ON RIGHT TO PRACTICE 


(a) A lawyer shall not be a party to or participate in a partnership 
or employment agreement with another lawyer or law firm 
that restricts the right of a lawyer to practice after termina- 
tion of the relationship created by the agreement, except as 
a condition to payment of retirement benefits. 


(b) In connection with the settlement of a controversy or suit, a 
lawyer Shall not enter into an agreement that restricts his or 
her right to practice law. 


Comment 


(1] An agreement restricting the right of partners or associates 
to practice after leaving a firm not only limits their professional 
autonomy, but also limits the freedom of clients to choose a lawyer. 
Paragraph (a) prohibits such agreements except for restrictions inci- 
dent to provisions concerning retirement benefits for service with 
the firm. 


[2] Paragraph (b) prohibits a lawyer from agreeing not to repre- 
sent other persons in connection with settling a claim on behalf of a 
client. 


[3] This Rule does not prohibit restrictions that may be included 
in the terms of the sale of a law practice pursuant to Rule 1.17. 
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RULE 6.1 RESERVED 
RULE 6.2 RESERVED 


RULE 6.3 MEMBERSHIP IN LEGAL SERVICES 
ORGANIZATION 


A lawyer may serve as a director, officer or member of a legal ser- 
vices organization, apart from the law firm in which the lawyer prac- 
tices, notwithstanding that the organization serves persons having 
interests adverse to a client of the lawyer. The lawyer shall not know- 
ingly participate in a decision or action of the organization: 


(a) if participating in the decision or action would be incompat- 
ible with the lawyer’s obligations to a client under Rule 1.7; 
or 


(b) where the decision or action could have a material adverse 
effect on the representation of a client of the organization 
whose interests are adverse to a client of the lawyer. 


Comment 


[1] Lawyers should be encouraged to support and participate in 
legal service organizations. A lawyer who is an officer or a member 
of such an organization does not thereby have a client-lawyer rela- 
tionship with persons served by the organization. However, there is 
potential conflict between the interests of such persons and the 
interests of the lawyer’s clients. If the possibility of such conflict dis- 
qualified a lawyer from serving on the board of a legal services orga- 
nization, the profession’s involvement in such organizations would 
be severely curtailed. 


[2] It may be necessary in appropriate cases to reassure a client 
of the organization that the representation will not be affected 
by conflicting loyalties of a member of the board. Established writ- 
ten policies in this respect can enhance the credibility of such 
assurances. 


RULE 6.4 LAW REFORM ACTIVITIES AFFECTING 
CLIENT INTERESTS 


A lawyer may serve as a director, officer or member of an or- 
ganization involved in reform of the law or its administration 
notwithstanding that the reform may affect the interests of a client of 
the lawyer. When the lawyer knows that the interests of a client may 
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be materially benefited by a decision in which the lawyer partici- 
pates, the lawyer shall disclose that fact but need not identify the 
client. 


Comment 


[1] Lawyers involved in organizations seeking law reform gener- 
ally do not have a client-lawyer relationship with the organization. 
Otherwise, it might follow that a lawyer could not be involved in a 
bar association law reform program that might indirectly affect a 
client. See also Rule 1.2(b). For example, a lawyer specializing in 
antitrust litigation might be regarded as disqualified from participat- 
ing in drafting revisions of rules governing that subject. In determin- 
ing the nature and scope of participation in such activities, a lawyer 
should be mindful of obligations to clients under other Rules, partic- 
ularly Rule 1.7. A lawyer is professionally obligated to protect the 
integrity of the program by making an appropriate disclosure within 
the organization when the lawyer knows a private client might be 
materially benefited. 


RULE 6.5 ACTION AS A PUBLIC OFFICIAL 
A lawyer who holds public office shall not 


(a) use his or her public position to obtain, or attempt to obtain, 
a special advantage in legislative matters for himself or her- 
self, or for a client under circumstances where the lawyer 
knows or it is obvious that such action is not in the public 
interest; 


(b) use his or her public position to influence, or attempt to 
influence, a tribunal to act in favor of himself or herself or his 
or her client; 


(c) accept anything of value from any person when the lawyer 
knows or it is obvious that the offer is for the purpose of 
influencing the lawyer's action as a public official. 


Comment 


{1] Lawyers often serve as legislators or as holders of other pub- 
lic offices. This is highly desirable, as lawyers are uniquely qualified 
to make significant contributions to the improvement of the legal sys- 
tem. A lawyer who is a public officer, whether full or part time, 
should not engage in activities in which the lawyer’s personal or pro- 
fessional interests are or foreseeably may be in conflict with his or 
her official duties. 
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RULE 7.1 COMMUNICATIONS CONCERNING A 
LAWYER’S SERVICES 


A lawyer shall not make a false or misleading communication 
about the lawyer or the lawyer’s services. A communication is false 
or misleading if it: 


(a) contains a material misrepresentation of fact or law, or omits 
a fact necessary to make the statement considered as a 
whole not materially misleading; 


(b) is likely to create an unjustified expectation about results the 
lawyer can achieve, or states or implies that the lawyer can 
achieve results by means that violate the Rules of Profes- 
sional Conduct or other law; or 


(c) compares the lawyer’s services with other lawyers’ services, 
unless the comparison can be factually substantiated. 


Comment 


(1] This Rule governs all communications about a lawyer’s ser- 
vices, including advertising permitted by Rule 7.2. Whatever means 
are used to make known a lawyer's services, statements about them 
should be truthful. The prohibition in paragraph (b) of statements 
that may create “unjustified expectations” would ordinarily preclude 
advertisements about results obtained on behalf of a client, such as 
the amount of a damage award or the lawyer’s record in obtaining 
favorable verdicts, and advertisements containing client endorse- 
ments. Such information may create the unjustified expectation that 
similar results can be obtained for others without reference to the 
specific factual and legal circumstances. 


RULE 7.2 ADVERTISING 


(a) Subject to the requirements of Rules 7.1 and 7.3, a lawyer 
may advertise services through public media, such as a tele- 
phone directory, legal directory, newspaper or other pericdi- 
cal, outdoor advertising, radio or television, or other written 
or recorded communication. 


(b) A copy or recording of an advertisement or communication 
shall be kept for two years after its last dissemination along 
with a record of when and where it was used. 


(c) Any communication made pursuant to this rule other than 
that of a lawyer referral service as described in subsection 
(e) shall include the name of at least one lawyer or law firm 
responsible for its content. 
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(d) A lawyer shall not give anything of value to a person for rec- 
ommending the lawyer’s services except that a lawyer may 


(1) pay the reasonable cost of advertisements or communi- 
cations permitted by this Rule; and 


(2) pay for a law practice in accordance with Rule 1.17. 


(e) A lawyer may participate in a lawyer referral service subject 
to the following conditions: 


(1) the lawyer is professionally responsible for its operation 
including the use of a false, deceptive or misleading 
name by the referral service; 


(2) the referral service is not operated for a profit; 


(3) the lawyer may pay to the lawyer referral service only a 
reasonable sum which represents a proportionate share 
of the referral service’s administrative and advertising 
costs; 


(4) the lawyer does not directly or indirectly receive any- 
thing of value other than from legal fees earned from rep- 
resentation of clients referred by the service; 


(5) employees of the referral service do not initiate contact 
with prospective clients and do not engage in live tele- 
phone or in-person solicitation of clients; 


(6) the referral service does not collect any sums from 
clients or potential clients for use of the service; and 


(7) all advertisements by the lawyer referral service shall: 


(i) state that a list of all participating lawyers will be 
mailed free of charge to members of the public upon 
request and state where such information may be 
obtained; and 


(ii) explain the method by which the needs of the pro- 
spective client are matched with the qualifications 
of the recommended lawyer. 


Comment 


[1] To assist the public in obtaining legal services, lawyers are 
permitted to make known their services not only through reputation, 
but also through organized information campaigns in the form of 
advertising. Nevertheless, lawyers should be aware that advertising 
may entail practices that are misleading, overreaching, deceptive, 
coercive, intimidating, or vexatious. 
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(2] This Rule permits public dissemination of information con- 
cerning a lawyer’s name or firm name, address and telephone num- 
ber; the kinds of services the lawyer will undertake; the basis on 
which the lawyer’s fees are determined, including prices for specific 
services and payment and credit arrangements; a lawyer’s foreign 
language ability; names of references and, with their consent, names 
of clients regularly represented; and other information that might 
invite the attention of those seeking legal assistance. 


{3] Neither this Rule nor Rule 7.3 prohibits communications 
authorized by law, such as notice to members of a class in class 
action litigation. 


Record of Advertising 


[4] Paragraph (b) requires that a record of the content and use of 
advertising be kept in order to facilitate enforcement of this Rule. 
It does not require that advertising be subject to review prior to 
dissemination. 


Paying Others to Recommend a Lawyer 


(5] A lawyer is allowed to pay for advertising permitted by this 
Rule and for the purchase of a law practice in accordance with the 
provisions of Rule 1.17, but otherwise is not permitted to pay anoth- 
er person for channeling professional work. This restriction does not 
prevent an organization or person other than the lawyer from adver- 
tising or recommending the lawyer’s services. Thus, a legal aid 
agency or prepaid legal services plan may pay to advertise legal ser- 
vices provided under its auspices. Paragraph (d) does not prohibit 
paying regular compensation to an assistant, such as a secretary, to 
prepare communications permitted by this Rule. 


[6] A lawyer may participate in a lawyer referral service that is 
not operated for a profit and pay the usual fees charged by such pro- 
grams. Any lawyer who participates in a referral service is profes- 
sionally responsible for the operation of the service in accordance 
with these Rules regardless of the lawyer’s knowledge, or lack of 
knowledge, of the activities of the service. The service may not 
charge potential clients a fee and employees of the service may not 
engage in telephone or in-person solicitation of clients. The term 
“referral” implies that some attempt is made to match the needs of 
the prospective client with the qualifications of the recommended 
lawyer. To avoid misrepresentation, paragraph (e)(vil)(B) requires 
that every advertisement for the service must include an explanation 
of the method by which a prospective client is matched with the 
lawyer to whom he or she is referred. 
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RULE 7.3 DIRECT CONTACT WITH PROSPECTIVE CLIENTS 


(a) A lawyer shall not by in-person or live telephone contact 
solicit professional employment from a prospective client 
with whom the lawyer has no family or prior professional 
relationship when a significant motive for the lawyer’s doing 
so is the lawyer’s pecuniary gain. 


(b) A lawyer shall not solicit professional employment from a 
prospective client by written or recorded communication or 
by in-person or telephone contact even when not otherwise 
prohibited by paragraph (a), if: 


(1) the prospective client has made known to the lawyer a 
desire not to be solicited by the lawyer; or 


(2) the solicitation involves coercion, duress, harassment, 
compulsion, intimidation, or threats. 


(c) Every written or recorded communication from a lawyer 
soliciting professional employment from a prospective client 
known to be in need of legal services in a particular matter, 
and with whom the lawyer has no family or prior profession- 
al relationship, shall include the words “This is an advertise- 
ment for legal services” on the outside envelope and at the 
beginning of the body of the written communication in print 
as large or larger than the lawyer’s or law firm’s name and at 
the beginning and ending of any recorded communication. 


(d) Notwithstanding the prohibitions in paragraph (a), a lawyer 
may participate with a prepaid or group legal service plan 
operated by an organization not owned or directed by the 
lawyer which uses in-person or telephone contact to solicit 
memberships or subscriptions for the plan from persons who 
are not known to need legal services in a particular matter 
covered by the plan, so long as such contact does not involve 
coercion, duress, or harassment and is not false, deceptive, 
or misleading. 


Comment 


{1] There is a potential for abuse inherent in direct in-person or 
live telephone contact by a lawyer with a prospective client known to 
need legal services. These forms of contact between a lawyer and a 
prospective client subject the layperson to the private importuning of 
the trained advocate in a direct interpersonal encounter. The 
prospective client, who may already feel overwhelmed by the cir- 
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cumstances giving rise to the need for legal services, may find it dif- 
ficult fully to evaluate all available alternatives with reasoned judg- 
ment and appropriate self-interest in the face of the lawyer’s pres- 
ence and insistence upon being retained immediately. The situation 
is fraught with the possibility of undue influence, intimidation, and 
over-reaching. 


(2] This potential for abuse inherent in direct in-person or live 
telephone solicitation of prospective clients justifies its prohibition, 
particularly since lawyer advertising and written and recorded com- 
munication permitted under Rule 7.2 offer alternative means of con- 
veying necessary information to those who may be in need of legal 
services. Advertising and written and recorded communications 
which may be mailed or autodialed make it possible for a prospective 
client to be informed about the need for legal services, and about the 
qualifications of available lawyers and law firms, without subjecting 
the prospective client to direct in-person or telephone persuasion 
that may overwhelm the client’s judgment. 


(3] The use of general advertising and written and recorded com- 
munications to transmit information from lawyer to prospective 
client, rather than direct in-person or live telephone contact, will 
help to assure that the information flows cleanly as well as freely. 
The contents of advertisements and communications permitted 
under Rule 7.2 are permanently recorded so that they cannot be dis- 
puted and may be shared with others who know the lawyer. This 
potential for informal review is itself likely to help guard against 
statements and claims that might constitute false and misleading 
communications, in violation of Rule 7.1. The contents of direct in- 
person or live telephone conversations between a lawyer to a 
prospective client can be disputed and are not subject to third-party 
scrutiny. Consequently, they are much more likely to approach (and 
occasionally cross) the dividing line between accurate representa- 
tions and those that are false and misleading. 


(4] There is far less likelihood that a lawyer would engage in 
abusive practices against an individual with whom the lawyer has a 
prior family or professional relationship or where the lawyer is moti- 
vated by considerations other than the lawyer’s pecuniary gain. Con- 
sequently, the general prohibition in Rule 7.3(a) and the requirements 
of Rule 7.3(c) are not applicable in those situations. 


[5] Even permitted forms of solicitation can be abused. Thus, 
any solicitation which contains information which is false or mis- 
leading within the meaning of Rule 7.1, which involves coercion, 
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duress, harassment, compulsion, intimidation, or threats within the 
meaning of Rule 7.3(b)(2), or which involves contact with a prospec- 
tive client who has made known to the lawyer a desire not to be 
solicited by the lawyer within the meaning of Rule 7.3(b)(1) is pro- 
hibited. Moreover, if after sending a letter or other communication to 
a client as permitted by Rule 7.2 the lawyer receives no response, any 
further effort to communicate with the prospective client may violate 
the provisions of Rule 7.3(b). 


[6] This Rule is not intended to prohibit a lawyer from contact- 
ing representatives of organizations or groups that may be interested 
in establishing a group or prepaid legal plan for their members, 
insureds, beneficiaries or other third parties for the purpose of 
informing such entities of the availability of and details concerning 
the plan or arrangement which the lawyer or lawyer’s firm is willing 
to offer. This form of communication is not directed to a prospective 
client. Rather, it is usually addressed to an individual acting in a fidu- 
clary capacity seeking a supplier of legal services for others who 
may, if they choose, become prospective clients of the lawyer. Under 
these circumstances, the activity which the lawyer undertakes in 
communicating with such representatives and the type of informa- 
tion transmitted to the individual are functionally similar to and 
serve the same purpose as advertising permitted under Rule 7.2. 


[7] Paragraph (c) of this Rule requires that all direct mail solici- 
tations of prospective clients must be mailed in an envelope on 
which the statement “This is an advertisement for legal services” 
appears. Postcards may not be used for direct mail solicitations. The 
advertising disclosure statement must also appear at the beginning of 
the enclosed letter in print at least as large as the print used for the 
letterhead. The requirement that certain communications be marked 
“This is an advertisement for legal services” does not apply to com- 
munications sent in response to requests of potential clients or their 
spokespersons or sponsors. General announcements by lawyers, 
including changes in personnel or office location, do not constitute 
communications soliciting professional employment from a client 
known to be in need of legal services within the meaning of this Rule. 


[8] Paragraph (d) of this Rule would permit an attorney to par- 
tieipate with an organization which uses personal contact to solicit 
members for its group or prepaid legal service plan, provided that the 
personal contact is not undertaken by any lawyer who would be a 
provider of legal services through the plan. The organization referred 
to in paragraph (d) must not be owned by or directed (whether as 
manager or otherwise) by any lawyer or law firm that participates in 
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the plan. For example, paragraph (d) would not permit a lawyer to 
create an organization controlled directly or indirectly by the lawyer 
and use the organization for the in-person or telephone solicitation of 
legal employment of the lawyer through memberships in the plan or 
otherwise. The communication permitted by these organizations also 
must not be directed to a person known to need legal services in a 
particular matter, but is to be designed to inform potential plan mem- 
bers generally of another means of affordable legal services. Lawyers 
who participate in a legal service plan must reasonably assure that 
the plan sponsors are in compliance with Rules 7.1, 7.2 and 7.3(b). 
see 8.4(a). 


RULE 7.4 COMMUNICATION OF FIELDS OF PRACTICE 


(a) A lawyer may communicate the fact that the lawyer does or 
does not practice in particular fields of law. 


(b) A lawyer may not communicate that the lawyer is a certified 
specialist or certified in a field of practice except as provid- 
ed in this rule. 


(c) A lawyer may communicate that the lawyer is certified as a 
specialist or certified in a field of practice when the commu- 
nication states the name of the certifying organization and is 
not false or misleading, and 


(1) the certification is granted by the North Carolina State 
Bar; or 


(2) the certification is granted by an organization which has 
been approved by the North Carolina State Bar; or 


(3) the certification is granted by an organization which has 
been approved by the American Bar Association under 
procedures and criteria which have been approved by 
the American Bar Association and which have been 
endorsed by the North Carolina State Bar. 


Comment 


[1] The use of the word “specialize” in any of its variant forms 
connotes to the public a particular expertise often subject to recog- 
nition by the state. Indeed, the North Carolina State Bar has institut- 
ed programs providing for official certification of specialists in cer- 
tain areas of practice. Certification procedures imply that an 
objective entity has recognized a lawyer’s higher degree of special- 
ized ability than is suggested by general licensure to practice law. 
Those objective entities should apply standards of competence, 
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experience and knowledge to insure that a lawyer’s recognition as a 
specialist is meaningful and reliable. To avoid misrepresentation and 
deception, a lawyer may not communicate that the lawyer has been 
recognized or certified as a specialist in a particular field of law, 
except as provided by this Rule. The Rule requires that any repre- 
sentation of specialty may be made only if the certifying organization 
is the North Carolina State Bar, an organization approved by the 
North Carolina State Bar, or an organization approved by the Ameri- 
can Bar Association under procedures approved by the North Caroli- 
na State Bar. To insure that consumers can obtain access to useful 
information about an organization granting certification, the name of 
the certifying organization or agency must be included in any com- 
munication regarding the certification. 


[2] A lawyer may, however, describe his or her practice without 
using the term “specialize” in any manner which is truthful and not 
misleading. This Rule specifically permits a lawyer to indicate areas 
of practice in communications about the lawyer's services. If a 
lawyer practices only in certain fields, or will not accept matters 
except In a specified field or fields, the lawyer is permitted to so indi- 
cate. The lawyer may, for instance, indicate a “concentration” or an 
“interest” or a “limitation”. 


{3] Recognition of expertise in patent matters is a matter of long- 
established policy of the Patent and Trademark Office. A lawyer 
admitted to engage in patent practice before the United States Patent 
and Trademark Office may use the designation “Patent Attorney” or 
a substantially similar designation. 


RULE 7.5 FIRM NAMES AND LETTERHEADS 


(a) A lawyer shall not use a firm name, letterhead or other pro- 
fessional designation that violates Rule 7.1. A trade name 
may not be used by a lawyer in private practice if it implies a 
connection with a government agency or with a public or 
charitable legal services organization or is false or mislead- 
ing in violation of Rule 7.1. Every trade name used by a law 
firm shall be registered with the North Carolina State Bar, 
and upon a determination by the council that such name is 
potentially misleading, a remedial disclaimer or an appropri- 
ate identification of the firm’s composition or connection 
may be required. For purposes of this paragraph, the use of 
the name of a deceased or retired former member of a firm 
shall not render the firm name a trade name nor shall the use 
of such designations as “Law Offices of John Doe,” “Smith 
and Associates,” “Jones Law Firm,” and the like. 


RULES OF PROFESSIONAL CONDUCT 953 


(b) A law firm with offices in more than one jurisdiction may use 
the same name in each jurisdiction, but identification of the 
lawyers in an office of the firm shall indicate the jurisdic- 
tional limitations on those not licensed to practice in the 
jurisdiction where the office is located. 


(c) A law firm maintaining offices only in North Carolina may 
not list any person not licensed to practice law in North Car- 
olina as a lawyer affiliated with the firm. 


(d) The name of a lawyer holding a public office shall not be 
used in the name of a law firm, or in communications on its 
behalf, during any substantial period in which the lawyer is 
not actively and regularly practicing with the firm, whether 
or not the lawyer is precluded from practicing law. 


(e) Lawyers may state or imply that they practice in a partner- 
ship or other professional organization only when that is the 
fact. 


(f) No lawyer may practice in a partnership or other profession- 
al organization in which any lawyer not licensed to practice 
law in North Carolina owns an interest as a partner, share- 
holder, member or other similar designation unless law 
offices are maintained in North Carolina and in a state where 
such other lawyer is licensed and a certificate of registration 
authorizing said professional relationship is first obtained 
from the secretary of the North Carolina State Bar. 


Comment 


(1] A firm may be designated by the names of all or some of its 
members, and by the names of deceased or retired members where 
there has been a continuing succession in the firm’s identity or by a 
trade name such as the “ABC Legal Clinic”. Use of trade names in law 
practice is acceptable so long as they are not misleading and are oth- 
erwise in conformance with the rules and regulations of the State 
Bar. It may be observed that any firm name including the name of a 
deceased or retired partner is, strictly speaking, a trade name. The 
use of such names, as well as such names as “Law Offices of John 
Doe” and “Smith and Associates,” to designate law firms has proven 
a useful means of identification and are permissible. However, it is 
misleading to use the name of a lawyer not associated with the firm 
or a predecessor of the firm. It is also misleading to use a designation 
such as “Smith and Associates” for a solo practice. The name of a 
retired partner may be used in the name of a law firm only if the part- 
ner has ceased the practice of law. 
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[2] It is unlawful for a person trained as an attorney to practice 
North Carolina law without a North Carolina law license. It is there- 
fore misleading for such a person to be listed in the firm letterhead 
as having any continuing affiliation with the firm unless the law firm 
actively maintains a law office in a jurisdiction where the lawyer is 
licensed. If law offices are maintained in another jurisdiction, the law 
firm is an interstate law firm and must register with the North Car- 
olina State Bar as required by 27 N.C.A.C. 1E, Section .0200. 


[3] This rule does not prohibit the employment by a law firm of 
a lawyer who is licensed to practice in another jurisdiction, but not 
in North Carolina, provided the lawyer's practice is limited to areas 
that do not require a North Carolina law license, such as immigration 
law, federal tort claims, military law, and the like. The lawyer’s name 
may not be included in the firm letterhead and all communications by 
such lawyer on behalf of the firm must indicate the jurisdiction in 
which the lawyer is licensed as well as the fact that the lawyer is not 
licensed in North Carolina. 


[4] Nothing in these rules shall be construed to confer the right 
to practice North Carolina law upon any lawyer not licensed to prac- 
tice law in North Carolina. 


[5] With regard to paragraph (e), lawyers sharing office facilities, 
but who are not in fact partners, may not denominate themselves as, 
for example, “Smith and Jones,” for that title suggests partnership in 
the practice of law. 


RULE 8.1 BAR ADMISSION AND DISCIPLINARY MATTERS 


An applicant for admission to the bar, or a lawyer in connection 
with a bar admission application or in connection with a disciplinary 
matter, shall not: 


(a) knowingly make a false statement of material fact; or 


(b) fail to disclose a fact necessary to correct a misapprehension 
known by the person to have arisen in the matter, or know- 
ingly fail to respond to a lawful demand for information from 
an admissions or disciplinary authority, except that this rule 
does not require disclosure of information otherwise pro- 
tected by Rule 1.6. 


Comment 


[1] The duty imposed by this Rule extends to persons seeking 
admission to the bar as well as to lawyers. Hence, if a person makes 


RULES OF PROFESSIONAL CONDUCT 955 


a material false statement in connection with an application for 
admission, it may be the basis for subsequent disciplinary action if 
the person is admitted, and, in any event, may be relevant in a sub- 
sequent admission application. The duty imposed by this Rule 
applies to a lawyer’s own admission or discipline as well as that of 
others. Thus, it 1s a separate professional offense for a lawyer to 
knowingly make a misrepresentation or omission in connection with 
a disciplinary investigation of the lawyer’s own conduct. This Rule 
also requires affirmative clarification of any misunderstanding on 
the part of the admissions or disciplinary authority of which the per- 
son involved becomes aware. It should also be noted that G.S. Sect. 
84-28(b)(3) defines failure to answer a formal inquiry of the North 
Carolina State Bar as misconduct for which discipline is appropriate. 


[2] This Rule is subject to the provisions of the fifth amendment 
of the United States Constitution and corresponding provisions of 
the North Carolina Constitution. A person relying on such a provision 
in response to a question, however, should do so openly and not use 
the right of nondisclosure as a justification for failure to comply with 
this Rule. 


[3] A lawyer representing an applicant for admission to the bar, 
or representing a lawyer who is the subject of a disciplinary inquiry 
or proceeding, is governed by the rules applicalbe to the client- 
lawyer relationship. 


RULE 8.2 JUDGES AND OTHER ADJUDICATORY OFFICERS 


(a) A lawyer shall not make a statement that the lawyer knows 
to be false or with reckless disregard as to its truth or falsity 
concerning the qualifications or integrity of a judge or other 
adjudicatory officer, or of a candidate for election or appoint- 
ment to judicial office. 


(b) A lawyer who is a candidate for judicial office shall com- 
ply with the applicable provisions of the Code of Judicial 
Conduct. 


Comment 


[1] Assessments by lawyers are relied on in evaluating the pro- 
fessional or personal fitness of persons being considered for election 
or appointment to judicial office. Expressing honest and candid opin- 
ions on such matters contributes to improving the administration of 
justice. Conversely, false statements by a lawyer can unfairly under- 
mine public confidence in the administration of justice. 
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[2] When a lawyer seeks judicial office, the lawyer should be 
bound by applicable limitations on political activity. 


[3] Adjudicatory officials, not being wholly free to defend them- 
selves, are entitled to receive the support of the bar against unjust 
criticism. A lawyer should come to the defense of a member of the 
judiciary who the lawyer knows is being unjustly attacked. 


[4] While a lawyer as a citizen has a right to criticize such of- 
ficials publicly, the lawyer should be certain of the merit of the 
complaint, use appropriate language, and avoid petty criticisms, for 
unrestrained and intemperate statements tend to lessen public confi- 
dence in our legal system. Criticisms motivated by reasons other 
than a desire to improve the legal system are not justified. 


RULE 8.3 REPORTING PROFESSIONAL MISCONDUCT 


(a) A lawyer having knowledge that another lawyer has commit- 
ted a violation of the Rules of Professional Conduct that rais- 
es a substantial question as to that lawyer’s honesty, trust- 
worthiness or fitness as a lawyer in other respects shall 
inform the North Carolina State Bar or the court having juris- 
diction over the matter. 


(b) A lawyer having knowledge that a judge has committed a vio- 
lation of applicable rules of judicial conduct that raises a 
substantial question as to the judge’s fitness for office shall 
inform the North Carolina Judicial Standards Commission or 
other appropriate authority. 


(c) This Rule does not require disclosure of information other- 
wise protected by Rule 1.6. 


Comment 


[1] Self-regulation of the legal profession requires that mem- 
bers of the profession initiate disciplinary investigation when they 
know of a violation of the Rules of Professional Conduct. Lawyers 
have a similar obligation with respect to judicial misconduct. An 
apparently isolated violation may indicate a pattern of misconduct 
that only a disciplinary investigation can uncover. Reporting a viola- 
tion is especially important where the victim is unlikely to discover 
the offense. 


(2] Although the North Carolina State Bar is always an appropri- 
ate place to report a violation of the Rules of Professional Conduct, 
the courts of North Carolina have concurrent jurisdiction over the 
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conduct of the lawyers who appear before them. Therefore, a 
lawyer’s duty to report may be satisfied by reporting to the presiding 
judge the misconduct of any lawyer who is representing a client 
before the court. The court’s authority to impose discipline on a 
lawyer found to have engaged in misconduct extends beyond the 
usual sanctions imposed in an order entered pursuant to Rule 11 of 
the North Carolina Rules of Civil Procedure. 


[3] A report about misconduct is not required where it would 
involve violation of Rule 1.6. However, a lawyer should encourage a 
client to consent to disclosure where prosecution would not sub- 
stantially prejudice the client’s interests. 


[4] If a lawyer were obliged to report every violation of the 
Rules, the failure to report any violation would itself be a profes- 
sional offense. Such a requirement existed in many jurisdictions, but 
proved to be unenforceable. This Rule limits the reporting obligation 
to those offenses that a self-regulating profession must vigorously 
endeavor to prevent. A measure of judgment is, therefore, required in 
complying with the provisions of this Rule. The term “substantial” 
refers to the seriousness of the possible offense and not the quantum 
of evidence of which the lawyer is aware. A report should be made to 
the bar disciplinary agency unless some other agency, such as a peer 
review agency, is more appropriate in the circumstances. Similar 
considerations apply to the reporting of judicial misconduct. 


[5] The duty to report professional misconduct does not apply to 
a lawyer retained to represent a lawyer whose professional conduct 
is in question. Such a situation is governed by the Rules applicable to 
the client-lawyer relationship. 


[6] Information about a lawyer’s or judge’s misconduct or fitness 
may be received by a lawyer in the course of that lawyer's participa- 
tion in an approved lawyers or judges assistance program. In that cir- 
cumstance, providing for the confidentiality of such information 
encourages lawyers and judges to seek treatment through such pro- 
gram. Conversely, without such confidentiality, lawyers and Judges 
may hesitate to seek assistance from these programs, which may 
then result in additional harm to their professional careers and addi- 
tional injury to the welfare of clients and the public. For this reason, 
Rule 1.6(b) includes in the definition of confidential information any 
information regarding a lawyer or judge seeking assistance received 
by a lawyer acting as an agent of a lawyers’ or judges’ assistance pro- 
gram approved by the North Carolina State Bar or the North Caroli- 
na Supreme Court. Because such information is protected from dis- 
closure by Rule 1.6, a lawyer is exempt from the reporting 
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requirements of paragraphs (a) and (b) with respect to such infor- 
mation. On the other hand, a lawyer who receives such information 
would nevertheless be required to comply with the Rule 8.3 reporting 
provisions to report misconduct if the impaired lawyer or judge indi- 
cates an intent to engage in illegal activity, for example, conversion 
of client funds to his or her use. 


RULE 8.4 MISCONDUCT 
It is professional misconduct for a lawyer to: 


(a) violate or attempt to violate the Rules of Professional Con- 
duct, knowingly assist or induce another to do so, or do so 
through the acts of another; 


(b) commit a criminal act that reflects adversely on the lawyer’s 
honesty, trustworthiness or fitness as a lawyer in other 
respects; 


(c) engage in conduct involving dishonesty, fraud, deceit or 
misrepresentation; 


(d) engage in conduct that is prejudicial to the administration of 
justice; 


(e) state or imply an ability to influence improperly a govern- 
ment agency or official; or 


(f) knowingly assist a judge or judicial officer in conduct that is 
a violation of applicable rules of judicial conduct or other 
law.; or 


(g) intentionally prejudice or damage his or her client during the 
course of the professional relationship, except as may be 
required by Rule 3.3. 


Comment 


[1] Many kinds of illegal conduct reflect adversely on a lawyer’s 
fitness to practice law, such as offenses involving fraud and the 
offense of willful failure to file an income tax return. However, some 
kinds of offense carry no such implication. Although a lawyer is per- 
sonally answerable to the entire criminal law, a lawyer should be pro- 
fessionally answerable only for offenses that indicate lack of those 
characteristics relevant to law practice. Offenses involving violence, 
dishonesty, breach of trust, or serious interference with the adminis- 
tration of justice are in that category. A pattern of repeated offenses, 
even ones of minor significance when considered separately, can 
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indicate indifference to legal obligation. A lawyer’s dishonesty, fraud, 
deceit or misrepresentation is not mitigated by virtue of the fact that 
the victim may be the lawyer's partners or law firm. A lawyer who 
steals funds, for instance, is guilty of the most serious disciplinary 
violation, regardless of whether the victim is the lawyer’s employer, 
partner, law firm, client or a third party. 


[2] The purpose of professional discipline for misconduct is not 
punishment, but to protect the public, the courts and the legal pro- 
fession. Lawyer discipline affects only the lawyer’s license to prac- 
tice law. It does not result in incarceration. For this reason, to estab- 
lish a violation of Paragraph (b), the burden of proof is the same as 
for any other violation of the Rules of Professional Conduct: it must 
be shown, by clear, cogent and convincing evidence, that the lawyer 
committed a criminal act that reflects adversely on the lawyer’s hon- 
esty, trustworthiness, or fitness as a lawyer. Conviction of a crime is 
conclusive evidence that the lawyer committed a criminal act, 
although to establish a violation of Paragraph (b), it must be shown 
that the criminal act reflects adversely on the lawyer’s honestly, trust- 
worthiness, or fitness as a lawyer. If it is established by clear, cogent, 
and convincing evidence that a lawyer committed a criminal act that 
reflects adversely on the lawyer’s honesty, trustworthiness, or fitness 
as a lawyer, the lawyer may be disciplined for a violation of Para- 
graph (b) although the lawyer is never prosecuted or is acquitted or 
pardoned for the underlying criminal act. 


[3] A showing of actual prejudice to the administration of justice 
is not required to establish a violation of Paragraph (d). Rather, it 
must only be shown that the act had a reasonable likelihood of prej- 
udicing the administration of justice. For example, in State Bar v. 
DuMont, 52 N.C. App. 1, 277 S.E.2d 827 (1981), modified on other 
grounds, 304 N.C. 627, 286 S.E.2d 89 (1982), the defendant was disci- 
plined for advising a witness to give false testimony in a deposition 
even though the witness corrected his statement prior to trial. The 
phrase “conduct prejudicial to the administration of justice” in Para- 
graph (d) should be read broadly to proscribe a wide variety of con- 
duct, including conduct that occurs outside the scope of judicial pro- 
ceedings. In State Bar v. Jerry Wilson, 82 DHC 1, for example, a 
lawyer was disciplined for conduct prejudicial to the administration 
of justice after forging another individual’s name to a guarantee 
agreement, inducing his wife to notarize the forged agreement, and 
using the agreement to obtain funds. 


[4] Lawyers holding public office assume legal responsibilities 
going beyond those of other citizens. A lawyer's abuse of public 
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office can suggest an inability to fulfill the professional role of attor- 
ney. The same is true of abuse of positions of private trust such as 
trustee, executor, administrator, guardian, agent and officer, director 
or manager of a corporation or other organization. 


RULE 8.5 DISCIPLINARY AUTHORITY; CHOICE OF LAW. 


(a) Disciplinary Authority. A lawyer admitted to practice in 
North Carolina is subject to the disciplinary authority of 
North Carolina, regardless of where the lawyer’s conduct 
occurs. A lawyer may be subject to the disciplinary authority 
of both North Carolina and another jurisdiction where the 
lawyer is admitted for the same conduct. 


(b) Choice of Law. In any exercise of the disciplinary authority 
of North Carolina, the rules of professional conduct to be 
applied shall be as follows: 


(1) for conduct in connection with a proceeding in a court 
before which a lawyer has been admitted to practice 
(either generally or for purposes of that proceeding), the 
rules to be applied shall be the rules of the jurisdiction in 
which the court sits, unless the rules of the court provide 
otherwise; and 


(2) for any other conduct, 


Gi) if the lawyer is licensed to practice only in North 
Carolina, the rules to be applied shall be the rules of 
North Carolina, and 


Gi) if the lawyer is licensed to practice in North Caroli- 
na and another jurisdiction, the rules to be applied 
shall be the rules of the admitting jurisdiction in 
which the lawyer principally practices; provided, 
however, that if particular conduct clearly has its 
predominant effect in another jurisdiction in which 
the lawyer is licensed to practice, the rules of that 
jurisdiction shall be applied to that conduct. 


Comment 
Disciplinary Authority 
[1] Paragraph (a) restates long-standing law. 
Choice of Law 


[2] A lawyer may be potentially subject to more than one set of 
rules of professional conduct which impose different obligations. 
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The lawyer may be licensed to practice in North Carolina and one or 
more other jurisdictions with differing rules, or may be admitted to 
practice before a particular court with rules that differ from those of 
North Carolina or other jurisdictions in which the lawyer is licensed 
to practice. In the past, decisions have not developed clear or con- 
sistent guidance as to which rules apply in such circumstances. 


[3] Paragraph (b) seeks to resolve such potential conflicts. Its 
premise is that minimizing conflicts between rules, as well as uncer- 
tainty about which rules are applicable, is in the best interest of both 
clients and the profession (as well as the bodies having authority to 
regulate the profession). Accordingly, it takes the approach of (i) 
providing that any particular conduct of an attorney shall be subject 
to only one set of rules of professional conduct, and (ii) making the 
determination of which set of rules applies to particular conduct as 
straightforward as possible, consistent with recognition of appropri- 
ate regulatory interests of relevant jurisdictions. 


[4] Paragraph (b) provides that as to a lawyer’s conduct relating 
to a proceeding in a court before which the lawyer is admitted to 
practice (either generally or pro hac vice), the lawyer shall be subject 
only to the rules of professional conduct of that court. As to all other 
conduct, paragraph (b) provides that a lawyer licensed to practice 
only in North Carolina shall be subject to the Rules of Professional 
Conduct of the North Carolina State Bar, and that a lawyer licensed 
in multiple jurisdictions shall be subject only to the rules of the juris- 
diction where he or she (as an individual, not his or her firm) princi- 
pally practices, but with one exception: if particular conduct clearly 
has its predominant effect in another admitting jurisdiction, then 
only the rules of that jurisdiction shall apply. The intention is for the 
latter exception to be a narrow one. It would be appropriately 
applied, for example, to a situation in which a lawyer admitted in, 
and principally practicing in, State A, but also admitted in State B, 
handled an acquisition by a company whose headquarters and oper- 
ations were in State B of another similar such company. The excep- 
tion would not appropriately be applied, on the other hand, if the 
lawyer handled an acquisition by a company whose headquarters and 
operations were in State A of a company whose headquarters and 
main operations were in State A, but which also had some operations 
in State B. 


[5] If North Carolina and another admitting jurisdiction were to 
proceed against a lawyer for the same conduct, the two jurisdictions 
should, applying this rule, identify the same governing ethics rules. 
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(6] The choice of law provision is not intended to apply to 
transnational practice. Choice of law in this context should be the 
subject of agreements between jurisdictions or of appropriate inter- 
national law. 
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ADMIRALTY, NAVIGATION, AND BOATING 


§ 39 (NCI4th). Operating a boat while intoxicated 


DWI boating is not a lesser-included offense of involuntary manslaughter and 
defendant was not entitled to an instruction on DWI boating where the indictments 
against him charged only that he feloniously killed the victim. The offense of DWI 
boating on its face contains an essential element that is not an element of involuntary 
manslaughter in that it requires a finding of either impairment or a blood-alcohol con- 
centration of .10 or higher. State v. Hudson, 729. 


ADMINISTRATIVE LAW AND PROCEDURE 


§ 30 (NCH4th). Adjudication of “contested case” generally 


The decision of the Commission of Health Services to deny a rule-making petition 
to extend anonymous HIV testing was not the result of unlawful procedure. The defi- 
nition of contested case specifically excludes administrative rule-making and the Com- 
mission for Health Services is not an agency to which the provisions of G.S. 150B-40 
apply. Act-Up Triangle v. Commission for Health Services, 699. 


§ 54 (NCI4th). Administrative Procedure Act; jurisdiction 


The superior court had jurisdiction under G.S. 150B-20(d) to review the denial of 
a rule-making petition to extend anonymous HIV testing. Act-Up Triangle v. Com- 
mission for Health Services, 699. 


§ 60 (NCI4th). Judicial review of facts; sufficiency of evidence to support 
findings or decision 


The superior court did not err by affirming the decision of the Commission for 
Health Services to deny a rule-making petition to extend anonymous HIV testing where 
the record was replete with exhibits and affidavits on both sides of the issue of anony- 
mous HIV testing. Act-Up Triangle v. Commission for Health Services, 699. 


§ 69 (NCI4th). Judicial review; review of facts; sufficiency of evidence to 
support findings or decision 


The superior court did not err by affirming the decision of the Commission for 
Health Services to deny a rule-making petition to extend anonymous HIV testing. 
Act-Up Triangle v. Commission for Health Services, 699. 


APPEAL AND ERROR 


§ 150 (NCI4th). Preserving constitutional issues 


Two defendants were not heard on appeal from a capital sentencing hearing 
where they contended that the trial court committed reversible constitutional error in 
overruling an objection to closing arguments made by the State but made no constitu- 
tional claims at trial. State v. Barnes, 184. 


§ 157 (NCI4th). Appeal permitted without prior motion, objection, or 
request generally 


There was merit to the State’s argument that defendant waived his right to raise 
on appeal the issue of whether the separate charge of DWI boating should have been 
submitted to the jury as a lesser-included offense of manslaughter where defendant 
failed to ask the trial court for a lesser-included offense instruction and did not raise 
the issue as error; however, the Supreme Court exercised its discretion to review the 
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Court of Appeals decision so that the law would be consistent and clear. State v. 
Hudson, 729. 


§ 291 (NCI4th). Availability of writ of certiorari generally 


The Court of Appeals had the authority to review a trial court’s judgment by a 
writ of certiorari even though plaintiff never filed a notice of appeal. Anderson v. 
Hollifield, 480. 


§ 408 (NCI4th). Conclusiveness of record; presumptions on matters omitted 
generally 


Error will not be presumed from a silent record where defendant contends that 
he was absent at unrecorded charge conferences during two recesses in his capital 
trial but the record is silent about what occurred at the recesses in question. State v. 
Bond, 1. 


§ 418 (NCI4th). Assignments of error omitted from brief; abandonment 


Defendant's contentions that his constitutional rights were violated in a murder 
trial by the admission of hearsay testimony and by statements of the prosecutor in his 
closing argument in the capital sentencing proceeding were waived where defendant 
conceded that the appellate court has rejected similar claims and made no further 
argument in support of his contentions. State v. Stroud, 106. 


§ 421 (NCI4th). Form and content of appellant’s brief 


Issues in an appeal from a capital sentencing proceeding were fact-specific and 
thus should not have been treated as preservation issues. State v. Connors, 31%. 


§ 524 (NCI4th). Issues to be relitigated; partial new trial 

This case is remanded for a new trial only on the issue of damages where the jury 
found negligence and contributory negligence, and the trial court erred in submitting 
the contributory negligence issue to the jury. Cieogna v. Holder, 488. 


AUTOMOBILES AND OTHER VEHICLES 


§ 592 (NCM4th). Contributory negligence; accidents involving crossing inter- 
sections generally 
The trial court erred by submitting an issue of contributory negligence to the jury 
where all the evidence tended to show that plaintiff was proceeding through an inter- 
section pursuant to a green light when she was struck by defendant’s vehicle which 
violated the red light. Cicogna v. Holder, 488. 


CONSTITUTIONAL LAW 


§ 84 (NCI4th). Fundamental rights and liberties; state and federal aspects; 
privacy 
The elimination of anonymous HIV testing in favor of confidential testing did not 
violate plaintiffs’ constitutional privacy rights; the statutory security provisions are 
adequate to protect against potential unlawful disclosure which might otherwise ren- 
der the confidential HIV testing program constitutionally infirm. Act-Up Triangle v. 
Commission for Health Services, 699. 


§ 86 (NCI4th). State and federal aspects of discrimination 


In an action arising from a dispute concerning an African-American dinette, there 
was sufficient evidence to create a genuine issue of fact as to whether a constitution- 
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al violation occurred and the City could be sued under 42 U.S.C. § 1983. Moore v. City 
of Creedmoor, 356. 


Summary judgment should not have been granted for a police officer and city 
comunissioner in their official capacities on claims under 42 U.S.C. § 1983 arising from 
a dispute concerning an African-American dinette. Ibid. 


Summary judgment was improperly granted for a police chief and city commis- 
sioner in their individual capacities in a 42 U.S.C. 1983 action arising from a dispute 
concerning an African-American dinette. Qualified immunity may protect government 
officials from personal liability for performing the discretionary functions of an office 
to the extent that such conduct does not violate clearly established statutory or con- 
stitutional rights of which a reasonable person would have known; applying this test 
requires a factual determination. Ibid. 


§ 105 (NCI4th). Property rights or interests protected by due process 


Whether an individual has a due process right with respect to an occupation 
depends on whether that individual possesses a property interest in continued employ- 
ment. Soles v. City of Raleigh Civil Service Comm., 4438. 


§ 115 (NCI4th). Right of free speech and press generally 


Summary judgment was improperly granted for defendant police chief and defen- 
dant city commissioner in their individual capacities on claims under 42 U.S.C. 
§ 1983 arising from a dispute concerning an African-American dinette. Where the First 
Amendment is implicated, any action which is taken in reckless disregard of a plain- 
tiff’s right will give rise to a § 1983 action; whether defendants retaliated against plain- 
tiffs because Mr. Moore had exercised his freedom of speech was a factual issue which 
should be determined by a jury. Moore v. City of Creedmoor, 356. 


§ 166 (NCI4th). Ex post facto law; sentencing law; court decisions 


The return to the acting in concert instructions enumerated before State v. 
Blankenship did not act as an ex post facto law because the crimes were committed 
here before the certification date for Blankenship. State v. Barnes, 184. 


§ 169 (NCI4th). Former jeopardy; attachment of jeopardy generally 


The trial judge’s rejection of a plea arrangement after defendant had tendered a 
plea of guilty to second-degree murder in open court pursuant to the arrangement did 
not violate defendant's right against double jeopardy. State v. Wallace, 462. 


§ 202 (NCI4th). Former jeopardy; kidnapping and murder 


The trial court properly denied defendant’s motion to dismiss a charge of second- 
degree kidnapping on the ground of double jeopardy in a prosecution for murder and 
kidnapping where the evidence established that the blows used for restraint were sep- 
arate and apart from the blows causing death. State v. Stroud, 106. 


The trial court did not subject defendant to multiple punishments for the same 
offense by submitting to the jury a charge of second-degree kidnapping and a charge 
of felony murder based on the underlying felony of kidnapping where defendant was 
not sentenced for kidnapping. Ibid. 


§ 231 (NCHth). Former jeopardy; new trial after appeal or post conviction 
attack; reversal for insufficiency of evidence or trial error 


The review by the North Carolina Supreme Court of a Court of Appeals’ reversal 
of a trial court denial of a motion to dismiss in a prosecution arising from a kidnaping 
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and robbery did not constitute double jeopardy. There has been no dismissal upon 
which jeopardy could attach. State v. Cross, 713. 


§ 252 (NCI4th). Discovery; miscellaneous 


The State’s failure to preserve evidence seized at the home of a capital first- 
degree murder defendant did not violate his rights to due process and a fair trial under 
the Federal or State Constitutions where the court’s finding that there was no showing 
of bad faith or willful intent on the part of any law enforcement officer is supported by 
the record and defendant did not demonstrate that the missing evidence possessed 
exculpatory value that was apparent before it was lost. State v. Hunt, 720. 


§ 264 (NCI4th). Right to counsel; attachment of right 


The trial court erred in a prosecution for first-degree sexual offense and two 
counts of felonious child abuse by suppressing defendant's statement to officers as 
being in violation of the Sixth Amendment to the Constitution of the United States 
where a civil petition alleging abuse and neglect had been filed and an attorney 
appointed, but no criminal proceeding had begun when the incriminating statement 
was made. The civil and criminal proceedings were not so intertwined that the com- 
mencement of the civil proceeding triggered the protections involved in a criminal 
case. State v. Adams, 745. 


§ 312 (NCI4th). Effectiveness of assistance of counsel; failure to object to 
instructions 


Defendant did not have ineffective assistance of counsel because his trial coun- 
sel failed to object to the charge or to the verdict sheet submitted to the jury. State v. 
Manley, 484. 


§ 342 (NCI4th). Presence of defendant at proceedings generally 


The trial court violated defendant’s nonwaivable right to be present at all stages 
of his capital trial by conducting an in-chambers conference with the attorneys but 
without defendant during jury selection in this capital sentencing proceeding. State v. 
Meyer, 619. 


§ 344.1 (NCIH4th). Presence of defendant at proceedings; conduct of trial 


The trial court did not violate a first-degree murder defendant’s state and federal 
constitutional rights by conducting ten unrecorded bench conferences at which defen- 
dant was not personally present where defendant was represented by counsel at each 
of the conferences. State v. Speller, 600. 


§ 356 (NCI4th). Self incrimination; sufficiency of assertion of privilege 


There was no error in a first-degree murder prosecution in which defendant was 
charged with murdering her husband in the admission of statements made by defen- 
dant to a detective before her arrest, in the cross-examination of defendant about 
those statements, and in the argument of the prosecutor about the statements. State 
v. Westbrooks, 43. 


CRIMINAL LAW 


§ 45 (NCI4th Rev.). Aiders and abetters; presence at scene 


Actual or constructive presence is no longer required to prove a defendant’s guilt 
of a crime under an aiding and abetting theory. State v. Bond, 1. 
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There was sufficient evidence to convict. defendant Harris of first-degree murder 
on the theory of aiding and abetting where the evidence amply supported the jury’s 
finding that defendant was either actually or constructively present at the scene; more- 
over, actual or constructive presence is no longer required to prove a crime under an 
aiding and abetting theory. State v. Gaines, 647. 


§ 76 (NCI4th Rev.). Motion for change of venue; prejudice, pretrial publici- 
ty or inability to receive fair trial 


The trial court did not abuse its discretion in a capital prosecution for first-degree 
murder, burglary, and robbery by denying defendants’ motion for change of venue 
based upon pretrial publicity. State v. Barnes, 184. 


§ 78 (NCI]4th Rev.). Change of venue; circumstances insufficient to warrant 
change 


When considering a motion for change of venue, our appellate courts have the 
power to consider the evidence and the totality of the circumstances in determining 
whether the trial court erred in resolving the motion, and the most persuasive evi- 
dence as to whether pretrial publicity was prejudicial or inflammatory usually will be 
the jurors’ responses to questions asked them during jury selection. State v. Barnes, 
184. 


The trial court did not err in denying defendant’s motion for a change of venue on 
the ground of pretrial publicity in a prosecution for the first-degree murder and rape 
of a seven-year-old girl. State v. Perkins, 254. 


§ 103 (NCI4th Rev.). Discovery proceedings; information subject to disclo- 
sure by State; defendant’s statement 


Where the prosecutor informed defense counsel that a witness planned to testify 
that defendant had called a murder victim a “bitch” and had stated that he “hated” the 
victim, the trial court did not err by permitting the witness to testify that defendant 
also stated that he wished the victim was dead since the substance of the planned tes- 
timony of the witness was conveyed to defense counsel. State v. East, 535. 


§ 115 (NCI4th Rev.). Discovery proceedings; information subject to disclos- 
ure by defendant; reports of examinations and tests 


The trial court did not err by ordering defendant’s psychiatrist, who had delivered 
an oral report of his examination of defendant to defense counsel, to prepare a writ- 
ten report of his findings for the State. State v. East, 535. 


§ 120 (NCI4th Rev.). Regulation of discovery; failure to comply 


The trial court did not abuse its discretion by not granting defendant’s motions to 
dismiss or for a new trial where defendant contended that the State’s violation of dis- 
covery orders in failing to preserve evidence required the trial court to grant his 
motions. State v. Hunt, 720. 


§ 131 (NCI4th Rev.). Plea arrangements relating to sentence 


The trial judge did not err by rejecting a plea arrangement in which he had earli- 
er concurred allowing defendant to plead guilty to second-degree murder and receive 
a sentence of twenty years on the basis that new evidence recited in open court in sup- 
port of defendant’s tendered guilty plea revealed for the first time that defendant shot 
the victim through the victim’s front screen door. State v. Wallace, 462. 


Defendant was not entitled to be tried only for second-degree murder and to 
receive a sentence of only twenty years on the ground that defendant acted in reliance 
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upon a plea arrangement to his detriment when he tendered a plea of guilty to second- 
degree murder in open court where the trial judge rejected the plea of guilt by with- 
drawing his concurrence to the plea arrangement in accordance with G.S. 15A-1021(c). 
Ibid. 


§ 258 (NCI4th Rev.). Continuance; illness or incapacitation of accused 


When defendant became ill during the trial and the court ordered a temporary 
recess to obtain medical treatment for defendant, the trial court did not err in inform- 
ing the jury of the reason for the delay. State v. Moody, 563. 


§ 325 (NCHth Rev.). Joinder or consolidation of charges against multiple 
defendants; homicide 


There was no error in a capital prosecution for first-degree murder, burglary, and 
robbery in the trial court’s denial of motions to sever the capital sentencing proceed- 
ing. The differences in evidence did not result in such antagonistic defenses as to deny 
a fair sentencing proceeding; each defendant could show why he should not receive 
the death penalty without arguing that the others should. State v. Barnes, 184. 


§ 331 (NCI4th Rev.). Joinder or consolidation of charges against multiple 
defendants; homicide and related offenses 


The trial court did not abuse its discretion in a capital prosecution for first-degree 
murder, burglary, and robbery as to defendant Barnes by joining his case with that of 
the other defendants. State v. Barnes, 184. 


§ 346 (NCI4th Rev.). Severance of multiple defendants; jury instructed to 
disregard prejudicial matter 


Defendant Barnes was not entitled to severance in a prosecution for capital mur- 
der, burglary, and robbery; the common sense of the jury, aided by appropriate instruc- 
tions, is relied on not to convict one defendant on the basis of evidence which related 
only to the other. State v. Barnes, 184. 


§ 348 (NCI4th Rev.). Severance of multiple defendants; miscellaneous 


The trial court did not abuse its discretion by denying one defendant's motion for 
severance in a capital prosecution for first-degree murder, burglary, and robbery given 
the strong policy favoring consolidated trials, the limited evidence at issue, and our 
trust in the common sense of the jury and the limiting instructions of the trial court. 
State v. Barnes, 184. 


The trial court did not abuse its discretion in a capital prosecution for first-degree 
murder, burglary, and robbery by denying one defendant's motion for severance where 
he contended that the introduction of his statements in a sanitized form denied him a 
fair trial and that his statements in their original form would have demonstrated that 
he was merely a passive participant in the crimes. [bid. 


§ 363 (NCI4th Rev.). Misconduct of witnesses generally 


The trial court did not abuse its discretion in a capital first-degree murder prose- 
cution for the killing of an off-duty police officer by denying defendant’s motion to 
exclude uniformed police officers from the courtroom because they would improper- 
ly influence the jury. State v. Larry, 497. 


§ 388 (NCI4th Rev.). Expression of opinion on evidence during trial; exami- 
nation of witnesses; clarification of testimony 


The trial court did not err in a capital prosecution for first-degree murder by 
denying defendant's motion for a mistrial where a State's witness testified that defend- 
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ant bought a “ten-cent” piece of crack after the shooting and the trial court asked 
whether that cost ten cents. State v. Geddie, 73. 


§ 401 (NCI4th Rev.). Expression of opinion on evidence during trial; state- 
ments made during jury selection 


There was no error in jury Selection in a capital first-degree murder prosecution 
where the trial court instructed the venire members prior to jury selection that the 
court would instruct the jury on the law and that counsel should not question the 
venire members about the law except to ask whether they could accept and follow it. 
State v. Geddie, 73. 


§ 423 (NCI4th Rev.). Limitations on opening statements 


Remarks by a prosecutor in her opening statement in a first-degree murder pros- 
ecution exceeded the proper limited scope of an opening statement but were not so 
grossly improper as to merit a new trial. State v. Speller, 600. 


§ 432 (NCI4th Rev.). Argument of counsel; defendant’s silence generally 


There was no error in the trial court not intervening ex mero motu in the prose- 
cutor’s closing argument in a first-degree murder prosecution where defendant 
contended that the argument plainly urged the jury to draw meaning from defendant’s 
pre- and post-arrest silence but defendant did not object to this portion of the closing 
argument and the argument was made to impeach defendant's testimony. State v. 
Westbrooks, 43. 


The trial court did not err by failing to intervene ex mero motu in a first-degree 
murder prosecution where defendant contended that the prosecutor used his silence 
to argue that his accident defense was an after-the-fact fabrication. State v. Gaines, 
647. 


§ 433 (NCHth Rev.). Argument of counsel; defendant’s failure to testify; 
comment by prosecution 


There was no error in a capital sentencing hearing where defendant contended 
that the prosecutor improperly commented on his decision not to testify where defen- 
dant gave at least two different accounts of his involvement to law enforcement offi- 
cials within two days of the murder. State v. Woods, 294. 


References in the prosecutor's closing argument in a capital sentencing proceed- 
ing to defendant’s failure to testify were harmless beyond a reasonable doubt. State v. 
Larry, 497. 


§ 439 (NCI4th Rev.). Argument of counsel; defendant characterized as pro- 
fessional criminal, outlaw, or bad person 


The trial court did not err by overruling defendant’s objections to remarks of the 
prosecutor in his closing argument in a capital sentencing proceeding that “to describe 
[defendant] as a man is an affront to us all” and that the rules of the court prevented 
the prosecutor from saying “what he really is.” State v. Perkins, 254. 


§ 440 (NCIH4th Rev.). Argument of counsel; defendant’s prior convictions or 
criminal conduct 


There was no gross impropriety in a capital sentencing hearing in the prosecu- 
tor’s argument which defendant contended sought to confuse the jury into believing 
that defendant had previously been convicted of armed robbery rather than attempted 
robbery in the District of Columbia. State v. Geddie, 73. 
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§ 444 (NCI4th Rev.). Argument of counsel; miscellaneous comments on de- 
fendant’s general character and truthfulness 


There was no error in a capital sentencing proceeding where the prosecutor in his 
argument referred to defendant as a “thing”; the argument can reasonably be charac- 
terized as urging the jury to recognize the especially cruel nature of this murder. State 
v. Woods, 294. 

The prosecutor’s arguments about defendant’s character in a capital sentencing 
hearing were not improper; the character of a defendant is an appropriate considera- 
tion during sentencing and several of defendant's nonstatutory mitigators placed his 
character at issue. State v. Larry, 497. 


§ 446 (NCI4th Rev.). Argument of counsel; witnesses’ motives to lie 


There was no error in a capital sentencing hearing where the defendant contend- 
ed that the prosecutor in his closing argument expressed his opinion that defendant’s 
mother, his sisters, and another witness were liars. State v. Woods, 294. 


§ 447 (NCI4th Rev.). Argument of counsel; expert witnesses 


There was no gross impropriety in a capital sentencing hearing in a prosecutor’s 
argument which defendant contended misrepresented the testimony of defendant's 
expert psychologist. State v. Geddie, 73. 


There was no error in a capital sentencing proceeding where defendant contend- 
ed that the prosecutor's argument as to the defense mental health expert’s testimony 
distorted the evidence regarding the diagnosis of schizoid personality disorder and led 
the jury to infer that the witness did not know much about his business. State v.. 
Woods, 294. 

There was no gross impropriety in a capital sentencing hearing where the prose- 
cutor legitimately made the point that while defendant denied using cocaine and 
defense witnesses who knew defendant all denied any knowledge of drug use by 
defendant, the defense mental health expert found him to be a cocaine addict. Ibid. 


§ 449 (NCI4th Rev.). Argument of counsel; explanation of roles of judge, 
prosecutor, defense counsel 


The prosecutor in a capital sentencing hearing did not improperly ask the jury to 
rely on the judgment of the prosecutor. State v. Larry, 497. 


§ 451 (NCI4th Rev.). Argument of counsel; interjection of counsel’s personal 
beliefs; other 
The prosecutor did not inject impermissible persona] opinions in his argument to 
the jury in a capital sentencing proceeding by his argument questioning the truth of 
defendant's claim that the male victim had threatened him with a knife and by his argu- 
ment that “[w]e would never ask you to convict if we did not believe it was the truth.” 
State v. East, 535. 


§ 453 (NCI4th Rev.). Argument of counsel; comment on rights of victim, vic- 
tim’s family 

An argument by the prosecutor in a capital sentencing proceeding contending 
that defendant was the beneficiary of all the constitutional protections of our criminal 
justice system and asking what right defendant gave the victim was not grossly 
improper. State v. Geddie, 73. 

The prosecutor's closing argument in a capital sentencing proceeding asking if 
the jurors could imagine themselves in the position of the murder and kidnapping 
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victims’ parents was permissible as a type of victim impact statement. State v. 
Bond, 1. 


The prosecutor's closing argument in a capital sentencing proceeding asking the 
jurors to put themselves in the position of the seven-year-old rape and murder victim 
was improper, but this argument did not deny defendant due process. State v. 
Perkins, 254. 


The prosecutor's closing argument in a capital sentencing proceeding was not so 
grossly improper as to require intervention ex mero motu where defendant contended 
that the argument improperly suggested that the jury would be accountable to the vic- 
tim’s family. State v. Woods, 294. 


There was no error requiring intervention ex mero motu in a capital sentencing 
proceeding where defendant contended that the State improperly attempted to elicit 
sympathy for the victims. State v. Connors, 319. 


The prosecutor's closing argument in a capital sentencing proceeding with regard 
to letters written by the victim to his estranged wife did not improperly treat the con- 
tent of the letters as victim-impact evidence and was not so grossly improper as to 
require the trial court to intervene on its own motion. State v. Moody, 563. 


§ 454 (NCI4th Rev.). Argument of counsel; victim’s age, circumstances, or 
characteristics 


The prosecutor's closing argument asking the jury in a capital sentencing pro- 
ceeding to try to imagine the fear and emotions of a kidnapping victim while she and 
her brother, the murder victim, were held hostage for eight hours in a small car and 
her brother was forced by defendant to commit armed robberies was not so grossly 
improper as to require the trial court to intervene in the absence of an objection by 
defendant. State v. Bond, 1. 


The prosecutor's argument in a capital sentencing hearing did not render the trial 
fundamentally unfair where defendant contended that the prosecutor’s argument that 
the victim, a police officer, was a martyr to the cause of good was improper. State v. 
Larry, 497. 


§ 456 (NCI4th Rev.). Argument of counsel; violent, dangerous, or depraved 
nature of offense or conduct 


The prosecutor in a capital sentencing proceeding did not make an improper 
argument based on the general public’s fear of violent crime and on the jurors’ own 
fears of violent crimes where the prosecutor held up a picture of the exterior of the 
victim’s apartment building and argued that this was the most grotesque of all the pic- 
tures shown because “she was where we all think we can go and be safe,” continued 
to argue the sanctity of the home, and ended with “... you’re safe nowhere.” State v. 
Woods, 294. 


§ 458 (NCI4th Rev.). Argument of counsel; comment on aggravating or miti- 
gating factors or circumstances 


There was no gross impropriety requiring intervention ex mero motu in a prose- 
cutor’s argument in a capital sentencing hearing where defendant contended that the 
prosecutor misstated the function of mitigating evidence when he argued that many 
people grow up impoverished and in abusive conditions but that not all of them rob 
and kill others. State v. Geddie, 73. 


There was no gross impropriety requiring intervention ex mero motu in a cap- 
ital sentencing hearing where defendant contended that the prosecutor misstated 
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the law when he argued that a synonym for mitigating circumstance was excuses. 
Ibid. 


There was no gross impropriety requiring intervention ex mero motu in a capital 
sentencing hearing where defendant contended that the prosecutor argued that the 
statutory mitigating circumstance of impaired capacity has no mitigating value. Ibid. 


The prosecutor’s closing argument in a capital sentencing proceeding that the evi- 
dence supported the conclusion that defendant was “just plain mean” rather than 
under the influence of a mental or emotional disturbance fell within the wide latitucle 
generally afforded counsel during closing argument. State v. Perkins, 254. 


The prosecutor’s argument in a capital sentencing hearing was not improper 
where defendant argued that the prosecutor misrepresented the nature of mitigation 
by characterizing mitigation as credit for defendant or an excuse for his crime. State 
v. Larry, 497. 


§ 460 (NCI4th Rev.). Argument of counsel; comment on sentence or punish- 
ment; capital cases, generally 


The trial court did not err in allowing the prosecutor to argue to the jury in a cap- 
ital sentencing proceeding that “the Bible says that he that smiteth a man so that he 
dies shall surely be put to death.” State v. Bond, 1. 


The trial court did not err in allowing the prosecutor to argue to the jury in a cap- 
ital sentencing proceeding that “justice under the law has been upheld and supported 
by the Good Book.” Ibid. 


The trial court did not err in a capital sentencing hearing by not intervening ex 
mero motu where the prosecutor argued that the jurors, in order to impose a sentence 
of death, had to find that one or more aggravating factors were present, that any miti- 
gating circumstances found did not outweigh the aggravating circumstances, and that 
the aggravating circumstances were sufficient to justify the death penalty. State v. 
Geddie, 73. 

Any impropriety in the prosecutor’s closing argument that the jury should find 
defendant guilty under both theories of first-degree murder because “that gives the 
judge a greater option with regard to punishment” was cured by the trial court’s cor- 
rect instruction to the jury on the lega) standard it was to apply in determining guilt 
and on the effect of the State’s failure to carry its burden of proving guilt beyond a rea- 
sonable doubt. State v. Perkins, 254. 


There was no error in a capital sentencing proceeding where the prosecutor 
argued that the victim’s 14-month-old daughter, who witnessed her mother’s murder, 
would find out about the murder from the public record or a flashback. Ibid. 


There was no error requiring intervention ex mero motu in a capital sentencing 
proceeding where defendant contended that the prosecutor argued that the State was 
disadvantaged by the law governing capital sentencing. Ibid. 


There was no gross impropriety requiring intervention ex mero motu in a capital 
sentencing proceeding where defendant contended that the prosecutor directly linked 
important evidentiary facts offered by defendant with sympathy and advised jurors 
that they should decide these cases by following the law without sympathy. State v. 
Connors, 319. 


The prosecutor’s reading of a poem about death to the jury during his closing 
argument in a capital sentencing proceeding did not suggest that a higher authority 
was calling for the death sentence in this case and was not grossly improper. State v. 
Moody, 497. 
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§ 461 (NCI4th Rev.). Argument of counsel; deterrent effect of death penalty 


The trial court did not err by not intervening ex mero motu in a capital sentenc- 
ing hearing where the prosecutor argued that death was the only way to insure that 
defendant would not kill again. State v. Geddie, 73. 


There was no error in a capital sentencing proceeding where the prosecutor 
made several arguments referring to what a life sentence would be like and stating that 
it would not be adequate to deter other murders. State v. Woods, 294. 


There was no error in a capital sentencing proceeding where the prosecutor 
asked what the only guarantee would be that this defendant would not rape and kill 
again. State v. Connors, 319. 


§ 464 (NCI4th Rev.). Argument of counsel; possibility of parole, pardon, or 
executive commutations 


Any error in a capital sentencing hearing was harmless beyond a reasonable 
doubt where defendant contended that the prosecutor improperly urged the jury to 
consider the possibility of parole in its sentencing deliberations but the court sus- 
tained defendant’s objections or defendant failed to object to each of the statements. 
State v. Larry, 497. 


§ 467 (NCI4th Rev.). Argument of counsel; permissible inferences 


There was no error in closing arguments in a capital sentencing hearing where 
the prosecutor’s argument was a reasonable inference to be drawn from the evidence 
concerning defendant’s entry into the victim’s apartment. State v. Woods, 294. 


A portion of the prosecutor’s closing argument in a capital sentencing proceeding 
was not so inflammatory and unsupported by the evidence as to require intervention 
ex mero motu where the prosecutor cast the victim’s final words as having been spo- 
ken to her daughter; although the argument touched upon facts not specifically testi- 
fied to, it was reasonable to infer from the evidence that the victim’s last words would 
have been to express her love for her child. Ibid. 


Statements by the prosecutor in a capital sentencing hearing which defendant 
contended were outside the evidence were based on reasonable inferences from the 
evidence presented and were within the wide latitude allowed to counsel during jury 
arguments. State v. Larry, 497. 


§ 468 (NCI4th Rev.). Argument of counsel; comment on matters not in 
evidence 


Even if the evidence did not support the prosecutor’s closing argument in a capi- 
tal sentencing proceeding that defendant killed the victim to prevent her from testify- 
ing against him, this argument did not violate defendant’s right to due process. State 
v. Perkins, 254. 


§ 469 (NCI4th Rev.). Argument of counsel; comment on matters not in evi- 
dence requiring court action ex mero motu 
The trial court did not err in a first-degree murder prosecution by not intervening 
ex mero motu to prohibit certain prosecutorial arguments which defendant contends 
were beyond the evidence or misstated the law. State v. Gaines, 647. 


§ 471 (NCI4th Rev.). Argument of counsel; misstatement of evidence 

The prosecutor’s argument in a capital sentencing proceeding was proper and 
supported by the evidence where defendant contended that the prosecutor had sug- 
gested a limited basis for the defense mental health expert’s opinion; the prosecutor is 
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free to underscore those points of defendant’s case which he or she perceives as weak. 
State v. Woods, 294. 


§ 473 (NCI4th Rev.). Argument of counsel; comments regarding defense 
attorney 


The trial court did not err by failing to intervene ex mero motu in a first-degree 
murder prosecution where defendant contended that the prosecutor improperly 
attacked defense counsel’s integrity and credibility during closing arguments. State v. 
Gaines, 647. 


§ 475 (NCI4th Rev.). Argument of counsel; miscellaneous comments or 
actions 


There was no error requiring intervention ex mero motu in a capital sentencing 
hearing where the prosecutor stated that defendant killed the victim for less than “thir- 
ty pieces of silver.” State v. Geddie, 73. 


There was no prejudicial error in a first-degree murder prosecution where defen- 
dant contended that the trial court erroneously disallowed the defense argument that 
a State’s witness had talked in jail to a defense witness in that the trial court erro- 
neously allowed the prosecutor’s argument that the defense witness was not in jail 
when the conversation allegedly occurred. State v. Westbrooks, 43. 


There was no error in a capital sentencing proceeding as to defendant Barnes 
where the prosecutor lay on the floor to demonstrate a previous attempted armed rob- 
bery by Barnes of a sixteen-year-old girl. State v. Barnes, 184. 


References in a prosecutor's closing argument in a capital sentencing proceeding 
to defendant’s election to plead not guilty were harmless beyond a reasonable doubt. 
State v. Larry, 497. 


§ 478 (NCI]4th Rev.). Conduct of counsel during trial; questioning of defend- 
ant, witnesses 


The form of the prosecutor’s objections and the prosecutor’s conduct during 
cross-examination of defense witnesses did not amount to prosecutorial misconduct. 
State v. Laws, 585. 


§ 480 (NCI4th Rev.). Conduct of counsel during trial; miscellaneous 


The cumulative effect of the arguments of the prosecutor in a capital sentencing 
hearing did not create prejudicial error where the comments did not so infect the trial 
with unfairness as to make the result a denial of due process and did not stray so far 
from the bounds of propriety as to impede the defendant's right to a fair trial. State v. 
Woods, 294. 


§ 482 (NCI4th Rev.). Conduct affecting jury; exposure to evidence not for- 
mally introduced 


The trial court did not abuse its discretion in a capital prosecution for first-degree 
murder, burglary, and robbery where a juror volunteered during the state's presenta- 
tion of evidence that it had been brought to his attention by his brother that his broth- 
er had known two of the defendants in prison. State v. Barnes, 184. 


§ 483 (NCI4th Rev.). Conduct affecting jury; miscellaneous 


The trial court did not abuse its discretion in a capital prosecution in disposing of 
issues concerning a juror who read Bible verses before deliberations began, a juror 
who read the Bible aloud in the jury room, and a juror who called a minister to ask 
about the death penalty. State v. Barnes, 184. 
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§ 498 (NCI4th Rev.). Permitting jury to view scene or evidence out of court 
generally 


A capital sentencing jury’s view of a Volkswagen automobile in which defendant 
and his accomplice held the murder victim and his sister hostage for nearly eight hours 
before the victim was killed was relevant on the issue of the especially heinous, atro- 
cious, or cruel aggravating circumstance. State v. Bond, 1. 


The trial court did not abuse its discretion in a first-degree murder prosecution 
by denying defendants’ motion for a jury view on the grounds that the photographs and 
measurements submitted by the parties were sufficient to enable the jury to recon- 
struct the scene and circumstances of the crime. State v. Gaines, 647. 


§ 514 (NCI4th Rev.). Record of proceedings 


Unrecorded bench conferences did not violate a first-degree murder defend- 
ant’s right to a complete recordation of proceedings in a capital case pursuant to GS. 
15A-1241. State v. Speller, 600. 


§ 532 (NCI4th Rev.). Mistrial; misconduct of jurors, generally 


The trial court did not err by the denial of defendant’s motion for a mistrial for 
juror misconduct when it was reported to the court during the trial that a juror had 
told her baby-sitter that the jury had decided that defendant was guilty and, except for 
one holdout, believed that defendant should be put to death. State v. Perkins, 254. 


§ 547 (NCI4th Rev.). Mistrial; replacement of juror 


The trial court did not abuse its discretion in a capital first-degree murder prose- 
cution by not declaring a mistrial and by not individually questioning a juror who 
asked to be replaced. State v. Julian, 608. 


§ 637 (NCI4th Rev.). Sufficiency of evidence; identity of defendant as perpe- 
trator; particular cases 


The trial court did not err by denying defendant’s motion for a dismissal in a pros- 
ecution arising from a kidnaping and robbery in a motel parking lot where a latent fin- 
gerprint was found on the edge of a door of the victim’s vehicle. State v. Cross, 713. 


§ 649 (NCI4th Rev.). Sufficiency of evidence; effect of appellate decision 


The review by the North Carolina Supreme Court of a Court of Appeals’ reversal 
of a trial court denial of a motion to dismiss in a prosecution arising from a kidnaping 
and felony did not constitute double jeopardy. State v. Cross, 713. 


§ 690 (NCHth Rev.). Peremptory instructions involving particular mitigating 
circumstances in capital cases generally 


The trial court did not err by failing to peremptorily instruct the jury in a capital 
sentencing proceeding on the mitigating circumstance “that defendant was an accom- 
plice in or an accessory to the felony murder committed by another person and his par- 
ticipation was relatively minor.” State v. Bond, 1. 


The trial court did not err in the capital sentencing proceeding in its peremptory 
instructions on nonstatutory mitigating circumstances. State v. Barnes, 184. 


The trial court did not err in a capital sentencing hearing by refusing to give a 
peremptory instruction for nonstatutory mitigating circumstances that was similar to 
that for statutory mitigating circumstances. State v. Larry, 497. 

When submitting to the jury in a capital sentencing proceeding uncontradicted 
evidence supporting a mitigating circumstance, the appropriate device is a perempto- 
ry instruction rather than a directed verdict. State v. Moody, 563. 
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The pattern jury peremptory instruction set forth in N.C.P.I.—Crim. 150.11 is for 
statutory mitigating circumstances and should not be given for nonstatutory mitigat- 
ing circumstances. Ibid. 


§ 694 (NCI4th Rev.). Peremptory instructions involving particular mitigating 
circumstances in capital cases; voluntary participation 
in homicidal act 


The trial court did not commit plain error in a capital sentencing proceeding by 
failing to submit the statutory mitigating circumstance that the victim was a voluntary 
participant in defendant’s homicidal conduct or consented to the homicidal act where 
the victim was an off-duty police officer who pursued defendant after a robbery. State 
v. Larry, 497. 


§ 696 (NCI4th Rev.). Instructions to jury; recorded conference’ on 
instructions 


Error will not be presumed from a silent record where defendant contends that 
he was absent at unrecorded charge conferences during two recesses in his capital 
trial but the record is silent about what occurred at the recesses in question. State v. 
Bond, 1. 


§ 697 (NCI4th Rev.). Court’s discretion to give substance of, or to refuse to 
give, requested instruction 


The trial court instructed the jury in substantial conformity with defendant's 
requested instruction on lack of mental capacity. State v. Burgess, 372. 


§ 732 (NCI4th Rev.). Instruction that weight and credibility are issues for 
the jury to decide 


The trial court did not err by failing to give the pattern jury instruction on the 
weight to be given a defendant’s confession where defendant pleaded guilty to first- 
degree murder and there was no question as to his guilt of the crime charged. State v. 
Moody, 563. 


§ 745 (NCI4th Rev.). Opinion of court on evidence; use of, or refusal to 
use, emotion-packed, vulgar, or profane terms in 
instructions 


The trial court did not err in a first-degree murder prosecution by using the word 
victim throughout its instructions. State v. Gaines, 647. 


§ 758 (NCI4th Rev.). Opinion of court on evidence; characterizing defend- 
ant’s statements as a confession 


The trial court did not err in a first-degree murder prosecution by instructing the 
jury that defendant Harris had confessed to some of the acts alleged where Harris con- 
tended that his statement was inculpatory but did not amount to a confession. State 
v. Gaines, 647. 

An instruction in a first-degree murder prosecution that defendant had confessed 
to some of the acts charged did not amount to an improper expression of opinion. 
Ibid. 


§ 761 (NCI4th Rev.). Instructions on burden of proof and presumptions; rea- 
sonable doubt; generally 


There was no plain error in a noncapital first-degree murder prosecution where 
defendant contended that the trial court erred by instructing jurors that they must 
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unanimously find beyond a reasonable doubt that the evidence was true before 
they could consider it in determining defendant’s guilt or innocence. State v. Coffey, 
389. 


§ 807 (NCI4th Rev.). Instruction as to aiding and abetting generally 


There was no plain error in a first-degree murder prosecution where defendant 
Harris contended that the trial court had erroneously instructed the jury that defen- 
dant did not have to be present at the scene in order to be convicted of aiding and abet- 
ting. State v. Gaines, 647. 


§ 834 (NCI4th Rev.). Instructions on witness credibility; police officers or 
undercover agents 


There was no error in a capital first-degree murder prosecution where the trial 
court refused to give defendant’s requested instruction on the credibility of law 
enforcement officers as witnesses and instead gave the pattern jury instruction on 
interested witnesses. State v. Hunt, 720. 


§ 914 (NCHMth Rev.). Unanimity of verdict 


The trial court did not violate defendant’s constitutional right to a unanimous jury 
verdict in its instructions informing the jury that it could convict defendant of first- 
degree murder upon either or both theories of premeditated and deliberate murder 
and felony murder. State v. Burgess, 372. 


The trial court’s instructions did not permit the jury to find defendant guilty of 
first-degree murder without unanimously finding that he was guilty based on either 
malice, premeditation, and deliberation or on felony murder. State v. Manley, 484. 


There was no plain error in a capital first-degree murder prosecution where 
defendant contended that the instructions given by the court did not require the jury 
to be unanimous on the theory of first-degree murder used to support its verdict. 
State v. Larry, 497. 


§ 939 (NCI4th). Inconsistency of verdict 


There was no error in a first-degree murder prosecution where defendant con- 
tended that the jury was inconsistent in that it found him guilty of first-degree murder 
but found on the punishment form that he did not have the specific intent to kill the 
victim. The verdict in the guilt-innocence phase that defendant was guilty of premedi- 
tated and deliberate murder under either the theory of acting in concert or by aiding 
and abetting is not inconsistent with the jury's later indication that defendant did not 
himself intend to kill the victim. State v. Gaines, 647. 


§ 1066 (NCI4th Rev.). Sentencing hearing; statement by defendant 

A defendant does not have a constitutional, statutory, or common law right to make 
unsworn statements of fact to the jury at the conclusion of a capital sentencing pro- 
ceeding. State v. Perkins, 254. 


§ 1131 (NCI4th Rev.). Aggravating factors under Fair Sentencing Act; pro- 
hibiting same evidence to support more than one aggra- 
vating factor 


The trial court did not use the same evidence to prove more than one aggravating 
factor when sentencing defendant for conspiracy to murder and solicitation to murder 
under the Fair Sentencing Act where the court marked the box for two factors, with 
the second being explanatory of the first. State v. Westbrooks, 43. 
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§ 1140 (NCI4th Rev.). Aggravating factors under Fair Sentencing Act; non- 
statutory factors; prior criminal activity 
The trial court could properly rely on defendant’s present adjudication as an 
habitual felon to enhance defendant’s present sentence and then use his 1987 habitual 
felon adjudication as an aggravating factor to increase the enhanced sentence when 
both habitual felon adjudications were based upon the same three convictions. State 
v. Kirkpatrick, 451. 


§ 1156 (NCI4th Rev.). Aggravating factors under Fair Sentencing Act; non- 
statutory factors; course of criminal conduct 


The trial court did not improperly use defendant's contemporaneous murder con- 
victions as a nonstatutory aggravating factor for an arson conviction when it found 
that “the arson was committed during a course of conduct in which other crimes 
endangered the lives of others” where the other crimes involved assaults on one mur- 
der victim's children. State v. Burgess, 372. 


§ 1218 (NCI4th Rev.). Aggravating factors under Fair Sentencing Act statu- 
tory factors; prior convictions; commission of joinable 
offense 

The trial court could properly find as an aggravating factor for an arson convic- 
tion that “defendant was armed with a deadly weapon at the time of the crime” where 
the act of carrying the deadly weapon could have been, but was not, the basis for other 

joinable criminal convictions. State v. Burgess, 372. 


§ 1324 (NCI4th Rev.). Capital punishment generally 
The North Carolina death penalty statute is constitutional. State v. Moody, 563. 


§ 1335 (NCI4th Rev.). Capital punishment; submission and competence of 
evidence generally 


The trial court did not err in a capital sentencing proceeding by failing to edit 
defendant’s statement to an S.B.I. agent to exclude references to defendant’s sexual 
relationship with the victim’s wife because this evidence was relevant to defendant's 
motive to kill the victim. State v. Moody, 563. 


§ 1337 (NCI4th Rev.). Capital punishment; admission of evidence not pre- 
sented or inadmissible at guilt phase of trial 


Defendant placed his character in issue in a capital sentencing proceeding when 
a defense witness read from letters defendant had written to her in which defendant 
stated that he was a pretty good person, that he thought about the Lord daily, and that 
he knew he should give his life to the Lord, and the State was entitled to rebut this evi- 
dence by asking the witness on cross-examination whether she had accused defendant 
of raping her daughter in 1978. State v. Perkins, 254. 


§ 1340 (NCI4th Rev.). Capital punishment; competence of evidence; aggra- 
vating and mitigating circumstances 


There was no error in a capital first-degree murder prosecution in the exclusion 
of evidence where defendant made no offer of proof but argued on appeal that a defen- 
dant in a capital case had an affirmative right to place relevant mitigating 
evidence before the sentencer and that an offer of proof was unnecessary. State v. 
Geddie, 73. 

The trial court did not err in a capital sentencing hearing by excluding statements 
made by defendant at the time of his arrest in which defendant claimed that the gun 
went off accidentally. Ibid. 


982 ANALYTICAL INDEX 


CRIMINAL LAW—Continued 


An officer was properly permitted to rebut mitigating evidence that defendant 
was retarded by lay opinion testimony that, based on his personal experiences with 
defendant, he did not think defendant was retarded. State v. Bond, |. 


A capital sentencing jury’s view of a Volkswagen automobile in which defendant 
and his accomplice held the murder victim and his sister hostage for nearly eight hours 
before the victim was killed was relevant on the issue of the especially heinous, atro- 
cious, or cruel aggravating circumstance. Ibid. 


The trial court did not err in a capital sentencing proceeding by overruling defen- 
dant’s objection to the introduction of three letters from the murder victim to his 
estranged wife expressing his love for his wife and his anguish that she had left him on 
the ground that any probative value of the letters would be outweighed by the danger 
of unfair prejudice where the letters were introduced to rebut defendant’s theory of 
mitigation that he believed the victim’s wife was being abused by the victim. State v. 
Moody, 563. 


§ 13842 (NCI 4th Rev.). Capital punishment; competence of evidence; aggra- 
vating and mitigating circumstances; prior criminal 
record or other crimes 


Evidence elicited by the prosecutor on cross-examination of defendant in a capi- 
tal sentencing proceeding that defendant had been sentenced to fifteen years in prison 
for attempted first-degree rape was admissible to establish the aggravating circum- 
stance that defendant had previously been convicted of a felony involving the use or 
threat of violence to the person; assuming that evidence of the length of time served 
by defendant pursuant to this conviction was not relevant in a capital sentencing pro- 
ceeding, defendant was not prejudiced by the admission of such evidence. State v. 
Perkins, 254. 


The trial court did not err during a capital sentencing proceeding as to defendant 
Frank Chambers by allowing testimony concerning a prior breaking and entering in 
support of the aggravating circumstance of a prior conviction for a felony involving the 
use or threat of violence. A proper in-court identification was unnecessary because the 
State introduced into evidence certified copies of the transcript of plea and judgment. 
State v. Barnes, 184. 


§ 1346 (NCI4th Rev.). Capital punishment; instructions; consideration of 
evidence 


In a capital first-degree murder sentencing proceeding wherein the trial court 
submitted the aggravating circumstances that the murder was committed while defen- 
dant was engaged in the commission of a first-degree rape and that the murder was 
especially heinous, atrocious, or cruel, any error in the trial court’s failure to give the 
jury a limiting instruction informing it not to consider the rape when determining the 
existence of the especially heinous, atrocious, or cruel aggravating circumstance did 
not rise to the level of plain error. State v. Perkins, 254. 


There was no error in a capital sentencing proceeding as to two defendants 
where the prosecutor encouraged the jury to consider one victim’s psychological tor- 
ture in observing his wife’s death in determining the existence of the especially 
heinous, atrocious, or cruel aggravating circumstance and later encouraged the jury to 
use the death of the wife to find the existence of the course of conduct aggravating cir- 
cumstance. State v. Barnes, 184. 


§ 1348 (NCI4th Rev.). Capital punishment; instructions; parole eligibility 


The prosecutor’s cross-examination of defendant in a capital sentencing pro- 
ceeding about the length of time he served for a prior attempted rape conviction did 
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not raise the issue of defendant’s eligibility for parole in the event the jury recom- 
mended a life sentence and did not entitle defendant to an instruction on parole eligi- 
bility. State v. Perkins, 254. 


The trial court did not err in a capital sentencing hearing by denying defendant’s 
motion to allow the jury to consider life without parole as a sentencing option. State 
v. Woods, 294. 


The trial court had no authority in a capital sentencing proceeding to apply the 
amended G.S. 15A-2002 to have the jury consider the possibility of life without parole 
where defendant was being sentenced for first-degree murders committed before 1 
October 1994. State v. Connors, 319. 


The trial court did not err in a capital sentencing proceeding by refusing to 
instruct the jury that defendant, if sentenced to life imprisonment, would either spend 
the rest of his life incarcerated or be paroled at a date no sooner than twenty years 
from his first confinement, that the trial judge had the discretion to sentence defen- 
dant consecutively, and that the penalty for first-degree rape was life imprisonment 
with no parole for twenty years. Ibid. 


§ 1349 (NCI4th Rev.). Capital punishment; aggravating and mitigating cir- 
cumstances generally 


The trial court did not err in its instructions on weighing the aggravating circum- 
stances against the mitigating circumstances in a capital sentencing proceeding. State 
v. Geddie, 73. 

There was no prejudicial error as to defendants Barnes and Blakney in a capital 
prosecution where they contended that the prosecution’s argument on mitigating cir- 
cumstances erroneously informed jurors that it was up to them to decide whether 
every mitigating circumstance, both statutory and nonstatutory, carried mitigating 
value, but the prosecutor immediately after objection went on to differentiate between 
statutory and nonstatutory mitigators. State v. Barnes, 184. 


§ 1354 (NCI4th Rev.). Capital punishment; sentence recommendation by jury 
generally 


The trial court did not err in denying defendant's motion to have each juror in a 
capital sentencing proceeding record his or her vote on each aggravating and mitigat- 
ing circumstance on the Issues and Recommendation as to Punishment form. State v. 
Moody, 563. 


§ 1355 (NCI4th Rev.). Capital punishment; sentence recommendation by 
jury; requirement of unanimity 


The trial court did not err by instructing the jury in a capital sentencing proceed- 
ing in language requiring the jury to be unanimous in order to return a life verdict. 
State v. Moody, 563. 


§ 1359 (NCI4th Rev.). Capital punishment; consideration of aggravating cir- 
cumstances generally 


The record established that robbery and pecuniary gain aggravating circum- 
stances were not supported by precisely the same evidence, and the trial court thus 
properly submitted both circumstances to the jury in this capital sentencing proceed- 
ing. State v. East, 535. 
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§ 1366 (NCI4th Rev.). Capital punishment; particular aggravating circum- 
stances; capital felony committed during commission 
of another crime 


The trial court did not err by three times submitting in a capital sentencing pro- 
ceeding the aggravating circumstance that the murder was committed during the 
course of a felony based upon the kidnapping of the murder victim, the kidnapping of 
the murder victim's sister, and one count of armed robbery. State v. Bond, 1. 


The trial court did not err during a capital sentencing proceeding by submitting 
the aggravating circumstance that the killing was committed during the course of an 
armed robbery. State v. Larry, 497. 


The trial court did not err in a capital sentencing hearing by submitting each of 
defendant’s four prior robbery convictions as separate aggravating circumstances 
where the State presented distinct evidence that defendant had been convicted for 
committing one common law robbery and three separate armed robberies. Ibid. 


§ 1367 NCI4th Rev.). Capital punishment; particular aggravating circum- 
stances; capital felony committed during commission 
of another crime; effect of felony-murder rule 


The underlying felony of kidnapping was properly submitted as an aggravating 
circumstance where defendant was convicted on theories of felony murder and mur- 
der by torture. State v. Stroud, 106. 


§ 1370 (NCI4th Rev.). Capital punishment; particular aggravating circum- 
stances; especially heinous, atrocious, or cruel 
offense; instructions 


The trial court’s instructions on the especially heinous, atrocious, or cruel aggra- 
vating circumstance provided constitutionally sufficient guidance to the jury. State v. 
Stroud, 106. 


There was no plain error in a capital sentencing proceeding as to defendants 
Barnes and Chambers where they contended that the instruction on the especially 
heinous, atrocious, or cruel aggravating circumstance permitted the jury to find the 
circumstance vicariously based on the actions and specific intent of another defen- 
dant. State v. Barnes, 184. 


§ 1371 (NCI4th Rev.). Capital punishment; particular aggravating circum- 
stances; particularly heinous, atrocious, or cruel 
offense; submission of circumstance to jury 


The trial court properly submitted the especially heinous, atrocious, or cruel 
aggravating circumstance to the jury in a capital sentencing proceeding for two first- 
degree murders of two elderly persons by beating them to death. State v. East, 535. 


§ 1375 (NCI4th Rev.). Capital punishment; consideration of mitigating cir- 
| cumstances; definition; instructions 


The trial court did not err in a capital sentencing proceeding by denying defen- 
dant’s instruction on the value of statutory mitigating circumstances. State v. Conner, 
319. 


There was no constitutional error in the instructions in a capital sentencing pro- 
ceeding in the use of the word “may” in the instruction on Issue Three. Ibid. 
There was no error in a capital sentencing proceeding where the jury failed to 


find mitigating circumstances that defendant argues were supported by the evidence. 
Ibid. 
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The defendant is entitled at most to a peremptory instruction but the jury may 
reject the evidence and not find the fact at issue if it does not believe the evidence, and 
failure to find mitigating circumstances does not render a jury’s sentencing recom- 
mendation arbitrary. Ibid. 


The trial court did not err in a capital sentencing proceeding by not instructing 
the jury that it could base its sentencing recommendation in part on sympathy for 
defendant’s plight. The trial court properly instructed the jury regarding the statutory 
catchall mitigating circumstance which permits jurors to weigh sympathy in their 
determinations. State v. Connors, 319. 


Although a statement on the Issues and Recommendation as to Punishment form 
given to jurors in a capital sentencing proceeding that “yes” should be written beside 
a mitigating circumstance if one or more jurors find that circumstance by a prepon- 
derance of the evidence “and that it has mitigating value” was incorrect for statutory 
mitigating circumstances, this statement did not constitute plain error where this mis- 
take was brought to the court's attention before the jury began its deliberations, and 
the court gave correct supplemental instructions to the jury. State v. Moody, 563. 


§ 1381 (NCI4th Rev.). Capital punishment; particular mitigating circum- 
stances generally 


The trial did not commit plain error in a capital sentencing proceeding by failing 
to submit the statutory mitigating circumstance that the victim was a voluntary par- 
ticipant in defendant’s homicidal conduct or consented to the homicidal act where the 
victim was an off-duty police officer who pursued defendant after a robbery. State v. 
Larry, 497. 


§ 1382 (NCI4th Rev.). Capital punishment; particular mitigating circum- 
stances; lack of prior criminal activity 


The trial court did not err in a capital sentencing proceeding by submitting to the 
jury the mitigating circumstance that defendant had no significant history of prior 
criminal activity where his record included three violent assaults. State v. Geddie, 73. 


§ 1384 (NCI4th Rev.). Capital punishment; particular mitigating circum- 
stances; mental or emotional disturbance 


The trial court did not err in a capital sentencing proceeding by not submitting 
the mitigating circumstance that defendant was under the influence of a mental or 
emotional disturbance at the time of the offense. State v. Geddie, 75. 


Failure of the jury in a capital sentencing proceeding to find the mental or emo- 
tional disturbance mitigating circumstance when the trial court had given a peremp- 
tory instruction on this circumstance did not violate defendant’s rights to due process 
and a fair trial. State v. East, 535. 


§ 1385 (NCHth Rev.). Capital punishment; particular mitigating circum- 

stances; mental or emotional disturbance; intoxication 

The trial court did not err in a capital sentencing proceeding by not submitting 

the mitigating circumstance of mental or emotional disturbance based on voluntary 
intoxication. State v. Geddie, 73. 


§ 1386 (NCI4th Rev.). Capital punishment; particular mitigating circum- 
stances; defendant was accomplice or accessory 
The jury’s failure to find the mitigating circumstance that “defendant was an 
accomplice in or an accessory to the capital felony committed by another person and 
his participation was relatively minor” was not error. State v. Bond, 1. 
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§ 13892 (NCI4th Rev.). Capital punishment; other mitigating circumstances 
arising from the evidence 


The jury’s failure to find nonstatutory mitigating circumstances concerning 
defendant’s family history and upbringing did not indicate that the death sentence was 
arbitrarily imposed. State v. Bond, 1. 


The trial court did not err by failing to submit to the jury the requested nonstatu- 
tory mitigating circumstance that “defendant discontinued school at the age of 16” 
where testimony by defendant’s witness was ambiguous. Ibid. 


The trial court did not err by failing to submit to the jury the requested nonstatu- 
tory mitigating circumstance that defendant was not present when his accomplice shot 
the victim where this circumstance was subsumed by another circumstance submitted 
to the jury. Ibid. 


The trial court did not err by combining two requested mitigating circumstances 
into the single circumstance that defendant began his substance abuse at the age of 
nine and has been diagnosed as being dependant on a combination of alcohol, cocaine, 
and marijuana. Ibid. 


In a capital sentencing proceeding for a first-degree murder committed by defen- 
dant as an accessory before the fact, evidence that the principal was ineligible for the 
death penalty was properly excluded from the jury’s consideration as a mitigating cir- 
cumstance. Ibid. 


The trial court did not err in a capital sentencing proceeding by instructing the 
jury not to consider nonstatutory mitigating circumstances unless it found that those 
circumstances had mitigating value. State v. Geddie, 73. 


There was no plain error in a capital sentencing proceeding in the instructions on 
mitigating value for nonstatutory mitigating circumstances. State v. Conner, 319. 


§ 1402 (NCI 4th Rev.). Death penalty held not excessive or disproportionate 


The record in a capital murder prosecution fully supported the finding of aggra- 
vating circumstances, did not suggest that the penalty was imposed under the influ- 
ence of passion, prejudice, or any other arbitrary factor, and was not disproportionate. 
State v. Geddie, 73. 


A sentence of death imposed upon defendant for first-degree murder was not dis- 
proportionate where defendant ordered his sixteen-year-old accomplice to kill two 
kidnapping victims if they “messed up,” and the accomplice shot and killed one victim 
in defendant’s absence when the victim attempted to disarm the accomplice. State v. 
Bond, 1. 


A sentence of death imposed upon defendant for first-degree murder was not dis- 
proportionate where defendant beat the victim to death over the course of many 
hours. State v. Stroud, 106. 


Death sentences for first-degree murders were not disproportionate where the 
defendants robbed and viciously murdered two elderly victims and, in the course of 
the murders and the events that followed, showed an utter disregard for the value of 
human life. State v. Barnes, 184. 


A death sentence was proportionate where defendant inflicted wounds on the 
victim consistent with torture before leaving her to bleed to death, the victim was mur- 
dered a few feet from where her infant daughter sat, and the victim was bound, 
gagged, cut, stabbed and burned and would have suffered tremendously before dying. 
State v. Woods, 294. 


A death penalty was not disproportionate. State v. Connors, 319. 
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A sentence of death imposed upon defendant for first-degree murder of a seven- 
year-old girl which occurred during a rape was not excessive or disproportionate. 
State v. Perkins, 254. 


Sentences of death imposed upon defendant for the first-degree murders of two 
elderly persons by beating them to death were not excessive or disproportionate. 
State v. East, 535. 

A sentence of death imposed upon defendant for first-degree murder was not 
excessive or disproportionate where defendant conspired with the victim’s wife over 
a period of several weeks to kill the victim. State v. Moody, 563. 


The death penalty for a first-degree murder was proportionate. State v. Larry, 
497. 


DISTRICT ATTORNEYS 


§ 5 (NCI4th). Removal from office; prosecutorial misconduct 
District attorneys are not subject to removal by impeachment. In re Spivey, 404. 


The statute creating a procedure for removal of district attorneys from office by 
the superior court, G.S. 7A-66, does not violate the North Carolina Constitution. Ibid. 


The removal of a district attorney from office for his behavior in a bar, including 
his repeated references to an African-American bar patron by a racial epithet, did not 
violate the district attorney’s First Amendment rights. Ibid. 


The trial court properly found that a district attorney’s use of racial epithets 
against a member of the public in an apparent attempt to provoke an affray in public 
was conduct prejudicial to the administration of justice that brings the judicial office 
into disrepute. Ibid. 


It was within the inherent power of the superior court to appoint an independent 
counsel to gather and present evidence in a judicial inquiry into whether a district 
attorney should be removed from office for misconduct. Ibid. 

A district attorney was not prejudiced by the fact the superior court sought the 
assistance of the SBI in investigating his alleged misconduct even if the investigation 
went beyond that agency’s authority. Ibid. 

A district attorney was not prejudiced by procedural irregularities in a removal 
proceeding under G.S. 7A-66, Ibid. 


DIVORCE AND SEPARATION 


§ 291 (NCHMth). Modification or termination of alimony; what constitutes 
changed circumstances generally 


The defendant's status as a dependent spouse is not properly reconsidered upon 
a motion by plaintiff to modify or terminate an alimony order, and the court’s findings 
in this case show that the court did not do so. Cunningham v. Cunningham, 430. 


§ 292 (NCI4th). Modification or termination of alimony; change as requiring 
modification 


Where an alimony order based upon a separation agreement incorporated into a 
divorce decree included a provision that automatically adjusted the amount of the 
alimony payments to account for the supporting spouse’s income fluctuations, the fact 
that plaintiff's income has changed since the time of the original agreement is not a 
sufficient basis for determining that a substantial change of circumstances exists to 
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warrant a modification of the alimony order absent a showing that the change in 
income hinders plaintiff’s ability to meet his alimony obligation. Cunningham v. 
Cunningham, 430. 


§ 297 (NCI4th). Modification or termination of alimony; findings, generally 


The change of circumstances issue in an alimony modification proceeding is 
remanded for consideration by the trial court where the trial court’s order contained 
findings regarding the increase in the value of defendant wife’s investment portfolio 
since entry of the original alimony order but it is unclear from the findings whether the 
increase in taxable income generated by defendant’s investments is less than, equal to, 
or more than necessary to support herself, while maintaining her accustomed standard 
of living, without depleting her estate. Cunningham v. Cunningham, 430. 


§ 298 (NCI4th). Modification or termination of alimony; change of circum- 
stances; sufficiency of evidence 


An increase in defendant wife’s income from part-time work from $2,400 per year 
to $7,000 per year was not alone sufficient to warrant a modification of the alimony 
order. Cunningham v. Cunningham, 430. 


EVIDENCE AND WITNESSES 


§ 82 (NCI4th). Relevancy and competency requirements; definition of “re}l- 
evant evidence” 


The trial court did not err in a first-degree murder prosecution by allowing the 
State to present evidence that the decedent was a police officer. State v. Larry, 497. 


§ 84 (NCI4th). Relevancy and competency requirements; relation of evi- 
dence to facts in issue 


Statements by the prosecutor during sentencing in a codefendant’s case to per- 
suade the sentencing judge to make the codefendant serve his sentences consecutive- 
ly were not admissions of a party opponent and were neither competent nor relevant 
as substantive evidence in the guilt-innocence phase of defendant’s trial for murder, 
rape, and conspiracy. State v. Collins, 170. 


§ 90 (NCI4th). Grounds for exclusion of relevant evidence; prejudice as 
outweighing probative value 


The trial court did not abuse its discretion by concluding that the physical exhi- 
bition to the jury of a codefendant not on trial with defendant would have been cumu- 
lative and a needless waste of time pursuant to Rule of Evidence 403. State v. Collins, 
170. 


§ 162 (NCI4th). Threats made by defendant generally 


The trial court did not err in a noncapital first-degree murder prosecution by 
admitting as corroborating evidence a witness’s statement to an investigating officer 
that she had initially been too afraid to give information to an investigating officer 
because of a prior threat of violence from defendant arising from an eviction. State v. 
Coffey, 389. 


§ 179 (NCI4th). Admissibility of particular evidentiary facts; motive in mur- 
der and like cases 


The trial court did not err in the prosecution of defendant for first-degree murder 
of his estranged wife by excluding testimony regarding rumors concerning her sexual 
relations with a black man and possible drug use. State v. Julian, 608. 
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§ 191 (NCI4th). Admissibility of particular evidentiary facts; injuries to 
victim 
There was no prejudicial error in a capital murder prosecution which resulted in 
a life sentence in the admission of testimony from the surgeon who treated the victim 
that the pain from his wounds “must have been excessive.” State v. Gaines, 647. 


§ 213 (NCI4th). Events prior to crime 


The trial court did not err as to defendant Chambers in a capital prosecution for 
first-degree murder, burglary, and robbery by admitting testimony regarding his 
release from jail a few hours before the murders. State v. Barnes, 184. 


§ 221 (NCI4th). Events following crime generally 


The trial court did not err as to defendant Barnes in a capital prosecution for first- 
degree murder, robbery, and burglary by not limiting its instruction on the doctrine of 
possession of recently stolen property to the burglary and robbery charges. State v. 
Barnes, 154. 


§ 263 (NCI4th). Character or reputation of persons other than witness, gen- 
erally; defendant 


The trial court properly excluded character evidence about changes in defen- 
dant’s behavior and appearance after he began to associate with the codefendant 
because the evidence was not tailored to a particular trait that was relevant in the 
case. State v. Collins, 170. 


§ 264 (NCI4th). Character or reputation of persons other than witness; 
victim 
In a prosecution for first-degree murder in which defendant contended that he 
killed the victim in self-defense in response to a threatened homosexual assault, evi- 
dence offered by defendant that the victim had a reputation for being a homosexual 
was not evidence of a pertinent character trait within the meaning of Rule of Evidence 
404(a)(2) and was properly excluded by the trial court. State v. Laws, 585. 


§ 281 (NCI4th). Character or reputation; specific acts generally 


Defendant placed his character in issue in a capital sentencing proceeding when 
a defense witness read from letters defendant had written to her in which defendant 
stated that he was a pretty good person, that he thought about the Lord daily, and that 
he knew he should give his life to the Lord, and the State was entitled to rebut this evi- 
dence by asking the witness on cross-examination whether she had accused defendant 
of raping her daughter in 1978. State v. Perkins, 254. 


§ 308 (NCI4th). Other crimes, wrongs, or acts; admissibility to show identi- 
ty of defendant; instrumentality linked to offense charged 
and other acts . 
Evidence of defendant’s prior robbery of a pawn shop during which he stole a pis- 
tol was admissible to prove that defendant was the source of a weapon an accomplice 
used to shoot the kidnapping-murder victim. State v. Bond, 1. 


§ 369 (NCIH4th). Other crimes, wrongs, or acts; admissibility to show plan, 
scheme, design; armed robbery . 

There was no error in a prosecution arising from the robbery of a convenience 
store and the killing of two employees in the admission of evidence concerning the 
robbery of a Hardee’s restaurant two days before the robbery of the convenience store. 
State v. Wilson, 119. 
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§ 694 (NCI4th). Offer of proof; necessity for making record 


The trial court did not err in a capital sentencing hearing by excluding certain 
evidence where defendant made no offer of proof and the content and relevance of 
the excluded testimony are not evident from the context of the questioning. State v. 
Geddie, 73. 


§ 706 (NCI4th). Evidence admissible for a restricted purpose; limiting 
instruction as plain error 


Assuming that the exculpatory portions of defendant’s pretrial statement to the 
police were substantive evidence, the trial court did not commit plain error by 
instructing the jury that defendant’s pretrial statement could not be considered as sub- 
stantive evidence where defendant’s testimony at trial presented the same evidence 
that defendant contends was exculpatory in his pretrial statement. State v. Laws, 585. 


§ 761 (NCI4th). Prejudicial error in admission of evidence; substantially 
similar evidence admitted without objection 


There was no prejudicial error in a first-degree murder prosecution in the admis- 
sion of statements to the victim by witnesses about defendant. State v. Westbrooks, 
43. 


§ 876 (NCI4th). Hearsay evidence; statements not offered to prove truth of 
matter asserted; to show state of mind of victim 


A murder victim’s statement to a neighbor several hours before the murder that 
she had to return to her home because she saw defendant coming and her pocketbook 
was in the house was admissible under the state of mind exception to the hearsay rule. 
State v. East, 535. 


§ 929 (NCI4th). Exceptions to hearsay rule; excited utterances generally; 
statement made while declarant still under stress of 
excitement 


Statements made by a murder and rape victim's three-year-old brother to a juve- 
nile investigator that defendant had bitten him while he was on the bed with the vic- 
tim, that defendant made him watch a nasty tape, that “mommy woke up and [the vic- 
tim] was dead,” and that defendant “made her dead” were properly admitted under the 
excited utterance exception to the hearsay rule where the statements were made ten 
hours after the murder and one hour after the body was discovered. State v. Perkins, 
254, 

The trial court did not err in a prosecution for the murder of a police officer by 
allowing three witnesses to testify that the victim said, immediately after the shooting, 
that he believed he was going to die, that he was having trouble breathing, and that he 
wanted them to tell his wife that he loved her. State v. Gaines, 647. 


§ 959 (NCI4th). Exceptions to hearsay rule; state of mind 


The trial court did not err in a prosecution for first-degree murder by admitting 
testimony repeating statements made to witnesses by the victim before his death 
about his feelings towards his marriage to the defendant and that he was depressed, 
lonely, and upset about finances because those statements expressed his state mind. 
State v. Westbrooks, 43. 


A first-degree murder victim’s statements to witnesses concerning telephone calls 
and bills from creditors he knew nothing about and concerning defendant’s role in his 
financial situation were admissible as statements of his then existing state of mind. 
Ibid. 
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§ 966 (NCI4th). Recorded recollection generally 


An S.B.I. agent’s reading from the narrative report prepared from his notes 
of inculpatory statements made by defendant was admissible under the doctrine 
of past recorded recollection set forth in Rule of Evidence 803(5). State v. Moody, 
563. 


§ 1092 (NCI4th). Silence of defendant as implied admission; competence to 
impeach defendant’s testimony 


There was no error in a first-degree murder prosecution in which defendant was 
charged with murdering her husband in the admission of statements made by defen- 
dant to a detective before her arrest, in the cross-examination of defendant about 
those statements, and in the argument of the prosecutor about the statements because, 
under common law rules, it would have been natural for defendant to have told offi- 
cers about a conversation in which she was told the identity of the person who killed 
her husband. State v. Westbrooks, 43. 

The trial court did not err in a first-degree murder prosecution by using defen- 
dant’s post-arrest, post-Miranda silence for impeachment where the record discloses 
that defendant was not induced to remain silent, executed a waiver and voluntarily 
gave a statement to investigating officers. Ibid. 

The use of a first-degree murder defendant’s silence before and after arrest for 
substantive purposes was not prejudicial given the overwhelming evidence against 
defendant. Ibid. 

There was no plain error in a prosecution for the murder of a police officer where 
defendant Gaines contended that his rights were violated by the use of his prearrest 
silence for impeachment purposes during his cross-examination, but he did not object 
at trial. State v. Gaines, 647. 


§ 1113 (NCI4th). Admissions by party opponent generally 


Statements by the prosecutor during sentencing in a codefendant’s case to per- 
suade the sentencing judge to make the codefendant serve his sentences consecutive- 
ly were not admissions of a party opponent and were neither competent nor relevant 
as substantive evidence in the guilt-innocence phase of defendant's trial for murder, 
rape, and conspiracy. State v. Collins, 170. 

An S$.B.I. agent could properly read from a narrative report prepared from his 
notes of inculpatory statements made by defendant even though the notes were not 
acknowledged or adopted by defendant since defendant’s statements were admissible 
as admissions of a party opponent. State v. Moody, 563. 


§ 1123 (NCI4th). When acts and declarations of coconspirator are competent 

The hearsay statements of defendant Blakney, admitted in a capital trial of three 
defendants for first-degree murder, burglary, and robbery, fit within the exception for 
statements of a coconspirator found in G.S. 8C-1, Rule 801(d)(E). State v. Barnes, 
184. 


§ 1130 (NCI4th). Admissibility of hearsay evidence against codefendant 

The trial court did not err in a capital prosecution for first-degree murder, bur- 
glary, and robbery by admitting hearsay statements by two codefendants against 
defendant Barnes. State v. Barnes, 184. 
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§ 1134 (NCI4th). Acts and declarations of companions, codefendants and co- 
conspirators; applicability of Bruton rule 


The trial court did not err as to one defendant in a capital prosecution for first- 
degree murder, burglary, and robbery by admitting the statement of a codefendant; 
Bruton v. United States, 391 U.S. 123, was distinguishable. State v. Barnes, 184. 


§ 1143 (NCI4th). Acts and declarations of companions, codefendants, and 
coconspirators; sufficiency of evidence to establish 
conspiracy 

The trial court did not err in a prosecution for a first-degree murder and other 
offenses by allowing a witness to testify that she had heard a coconspirator tell defen- 
dant that he wanted to rob something where the statement was made during 
the course of the conspiracy and in furtherance of its objectives. State v. Williams, 

137. 


§ 1218 (NCI4th). Confessions and other inculpatory statements; matters 
affecting admissibility or voluntariness generally 


The statements of defendant Gaines were not admitted erroneously in a capital 
first-degree murder prosecution which resulted in a life sentence where defendant 
contended that the statements were involuntary, unknowing, and unintelligent. State 
v. Gaines, 647. 


§ 1222 (NCI4th). Confessions and other inculpatory statements; matters 
affecting admissibility or voluntariness; use of, or threat to 
use, polygraph or polygraph facilities 


The trial court did not err in a noncapital first-degree murder prosecution by not 
suppressing statements made during and after a polygraph exam where defendant con- 
tended that his statements were obtained in violation of his Fifth and Sixth Amend- 
ment rights to counsel. Although there is no question that defendant was in custody, 
he was not being interrogated at that time. State v. Coffey, 389. 


§ 1235 (NCI4th). Confessions and other inculpatory statements; matters 
affecting admissibility or voluntariness; custodial interro- 
gation defined 


The trial court did not err in a noncapital first-degree murder prosecution by not 
suppressing statements made during and after a polygraph exam where defendant con- 
tended that the statements were obtained in violation of his rights to counsel; since 
there was no interrogation his rights to counsel were not violated. State v. Coffey, 
389. 


§ 1242 (NCIi4th). Particular statements as volunteered or resulting from cus- 
todial interrogation; statements made in police custody fol- 
lowing arrest 


The trial court did not err in a capital prosecution for first-degree murder which 
resulted in a life sentence by denying defendants’ motion to suppress statements and 
physical evidence allegedly obtained as a result of custodial interrogation where the 
trial court based its conclusions as to defendant. Harris on findings that he was repeat- 
edly told that he was not under arrest and that he was free to leave, that he signed a 
written statement that he was not under arrest and was giving a statement voluntarily, 
and that he had previous experience with the criminal justice system, and the court’s 
conclusions as to defendant Gaines were based in part on findings that Gaines was 
told several times that he was not under arrest, that he was repeatedly told that he was 
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free to leave, that he was told that any statement made would be voluntary, and that 
he had previous experience with the criminal justice system. State v. Gaines, 647. 


§ 1274 (NCI4th). Confessions and other inculpatory statements; waiver of 
constitutional rights; defendant’s mental capacity 


The trial court did not err in a capital prosecution for first-degree murder, rob- 
bery, and burglary in its determination that defendant Blakney had knowingly and 
intelligently waived his Miranda rights where a psychologist testified that he believed 
that Blakney’s mental retardation in addition to his consumption of alcohol rendered 
him unable fully to understand his Miranda rights. State v. Barnes, 184. 


§ 1275 (NCI4th). Confessions and other inculpatory statements; waiver of 
constitutional rights; use of drugs or alcohol by defendant 


The trial court did not err as to defendant Blakney in a capital prosecution for 
first-degree murder, robbery, and burglary in its determination that Blakney had know- 
ingly and intelligently waived his Miranda rights where a psychologist testified that he 
believed that Blakney’s consumption of alcohol and his mental retardation rendered 
him unable fully to understand his Miranda rights. State v. Barnes, 184. 


§ 1339 (NCHth). Confessions and other inculpatory statements; sufficiency 
of evidence to support findings; inducement of statement 
by custodial interrogation 


A noncapital first-degree murder defendant’s statements to officers were volun- 
tarily and knowingly made under the totality of the circumstances, including defen- 
dant’s testimony that his statement was made knowingly and was true. State v. Cof- 
fey, 389. 


§ 1346 (NCI4th). Confessions and other inculpatory statements; sufficiency 
of evidence to support findings; mental or physical capacity 
to waive rights 


The evidence at a suppression hearing supported the trial court’s finding that, 
although defendant is of subnormal intelligence, he had the mental capacity to waive 
his constitutional rights against self-incrimination and to counsel prior to making two 
confessions. State v. Moody, 563. 


§ 1354 (NCI4th). Confessions and other inculpatory statements; proving con- 
fessions; reading of transcript or confession to jury 


An S.B.I. agent’s notes of inculpatory statements made by defendant were not 
required to be suppressed because they were not a verbatim transcript which includ- 
ed the agent’s questions where there was no attempt to introduce the notes as defen- 
dant’s written statement. State v. Moody, 563. 


§ 1501 (NCI4th). Bloody or torn clothing; victim 


The trial court did not err in a prosecution for the murder of a police officer by 
admitting the victim’s bloody shirt, pants, belt, radio, radio holder, and handcuff case, 
or commit plain error by admitting his nameplate and badge, even though defendant 
offered to stipulate that the victim was wearing the full clothing and equipment of a 
police officer. State v. Gaines, 647. 


§ 1688 (NCI4th). Photographs of victims prior to crime 


Defendant did not show error, much less plain error, in a prosecution for the mur- 
der of a police officer in the admission of a photograph of the officer taken while he 
was alive. State v. Gaines, 647. 
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§ 1694 (NCI4th). Photographs of homicide victims; location and appearance 
of victim’s body 


The trial court did not abuse its discretion in the admission of color photographs 
of the bodies of two murder victims at the crime scene and during the autopsy. State 
v. East, 535. 


§ 1708 (NCI4th). Photographs of crime scene generally 


The trial court did not abuse its discretion as to defendant Blakney in a capital 
prosecution for first-degree murder, burglary, and robbery by allowing into evidence 
eighteen photographs that depicted the crime scene. State v. Barnes, 184. 


§ 1756 (NCI4th). Models generally 


The trial court did not abuse its discretion in a capital prosecution for first-degree 
murder, burglary, and robbery by allowing the use of mannequins for the purpose of 
illustrating the number and direction of bullet wounds incurred by the victims. State 
v. Barnes, 184. 


§ 1866 (NCI4th). Fingerprints and palm prints; effect of where prints were 
found; in victim’s automobile 


The trial court did not err by denying defendant’s motion for dismissal in a pros- 
ecution arising from a kidnaping and robbery in a motel parking lot where the evi- 
dence was clearly sufficient to establish that defendant’s fingerprint on the victim’s 
vehicle could only have been impressed at the time the crime was committed. State 
v. Cross, 713. 


§ 2054 (NCI4th). Particular subjects of lay testimony; bloodstains 


A detective did not improperly speculate about the actual presence of the perpe- 
trator’s blood at the crime scene by his testimony that he requested that bloodied 
items recovered from the crime scene be tested for a possible DNA match with blood 
samples from defendant and a codefendant and that he did not have any reason to sus- 
pect that the perpetrator shed blood in the victim’s house. State v. Armstrong, 161. 


§ 2055 (NCI4th). Particular subjects of lay testimony; fingerprints 


A detective’s testimony that it was common not to find identifiable fingerprints at 
a crime scene was a statement of fact which his employment and experience qualified 
him to give without his being qualified as an expert. State v. Armstrong, 161. 


§ 2172 (NCI4th). Basis or predicate for expert’s opinion; admissibility of 
facts on which conclusion is based 


Testimony by defendant’s expert witness about a “rage reaction” experienced by 
the witness in his personal life was not admissible as a basis for the witness's expert 
opinion that a rage reaction could possibly have caused defendant to kill the victim. 
State v. Laws, 585. 


§ 2261 (NCI4th). Opinion testimony by experts; cause or circumstances of 
death generally 


The trial court properly permitted an S.B.I. agent to give expert opinion testimo- 
ny in a prosecution for two murders that the male victim was standing when first hit 
with a blunt-force instrument and that the door to the house was closed at the time he 
was accosted, although the S.B.I. agent was not an expert in blood-spatter evidence. 
State v. East, 535. 
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§ 2293 (NCI4th). Opinion testimony by experts; anger; anxiety; panic 

An expert witness who testified that a rage reaction could possibly have caused 
defendant to kill the victim was properly precluded from testifying about a rage reac- 
tion the witness experienced in his personal life. State v. Laws, 585. 


§ 2302 (NCI4th). Opinion testimony by experts; specific intent; malice; 
premeditation 
The trial court erred in excluding testimony by a forensic psychologist that defen- 
dant had “snapped” at the time of two murders because this testimony tended to show 
that defendant was not in a cool state of blood when he shot the victims, but this error 
was not prejudicial. State v. Burgess, 372. 


§ 2641 (NCI4th). Attorney-client privilege; waiver of privilege; testimony of 
client 

There was no prejudicial error in a first-degree murder prosecution where defen- 

dant contended that the trial court erroneously allowed the attorney for a State’s wit- 

ness to invoke the attorney-client privilege, but assuming that the client waived the 

privilege, defendant cannot show prejudice because the client had testified regarding 

her plea bargain and any testimony by the attorney would have been cumulative. 
State v. Westbrooks, 43. 


§ 2675 (NCI4th). Privileged communications; psychologist and client; appli- 
cability to particular actions and proceedings 


A psychiatrist’s report of the results of his examination of defendant was not pro- 
tected by the psychologist-client privilege of G.S. 8-53.38 where the psychiatrist was 
appointed by the trial court to evaluate defendant’s mental status rather than to treat 
defendant. State v. East, 535. 


§ 2750.1 CNCI4th). Scope of examination when defendant opens door 


A first-degree murder victim’s statements to witnesses concerning the status of 
the marriage between the victim and defendant were admissible to contradict defen- 
dant’s contention at trial that she and the victim had no marital problems. State v. 
Westbrooks, 43. 


§ 2797 (NCI4th). Impertinent or insulting questions 


The trial court did not err in a capital sentencing proceeding where defendant 
contended that the prosecutor improperly called him a liar during cross-examination 
of the defense mental health expert. State v. Woods, 294. 


§ 2865 (NCI4th). Cross-examination; effect of lack of opportunity 


The trial court did not abuse its discretion in a first-degree murder prosecution 
where defendant contends that the trial court erred by limiting her right to confront, 
cross-examine, and impeach State’s witnesses, precluding inquiry about their parole 
eligibility under their guilty pleas. State v. Westbrooks, 43. 


§ 2877 (NCI4th). Cross-examination in particular actions or prosecutions; 
homicide 

The defendant was not prejudiced in a capital sentencing hearing by the prose- 

cutor’s cross-examination of him where defendant argued that the total effect of the 

prosecutor’s questions about defendant’s reliance on counsel, his plea to a prior 

crime, and a suggestion that defendant testified because his counsel told him that 

was the only way to save his life violated his constitutional rights to counsel and to 
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enter a plea of guilty to the prior crime while maintaining his innocence. State v. 
Larry, 497. 


§ 2954 (NCI4th). Basis for impeachment; payment of witness for testifying 


There was no abuse of discretion in a capital sentencing proceeding where the 
prosecutor cross-examined the defense mental health expert about his fees. State v. 
Woods, 294. 


§ 2965 (NCI4th). Impeachment of credibility; bias, prejudice, interest, or 
motive; business relationship or transaction 


The State’s cross-examination of a forensic psychologist who testified for defen- 
dant as to whether he had been fired, removed, or transferred from the forensic unit 
at Dorothea Dix Hospital for misconduct was relevant to show that the witness may 
have been biased against the State; assuming the trial court erred by permitting the 
prosecutor to inquire into an allegation that the witness had made improper advances 
to a patient, this error was not prejudicial to defendant. State v. Perkins, 254. 


§ 3070 (NCI4th). Impeachment of credibility; inconsistent or contradictory 
statements generally 


Assuming that a child psychologist’s videotaped interview of a seven-year-old 
murder and rape victim's brother, who was present in the room when his sister died, 
was properly authenticated and admissible to impeach a juvenile investigator's testi- 
mony that the brother had told her that defendant had bitten his finger, watched a 
nasty tape, and “made [the victim] dead,” defendant was not prejudiced by the trial 
court’s exclusion of the videotape. State v. Perkins, 254. 


§ 3107 (NCI4th). What amounts to corroboration; assertion of contradictory 
facts 


A witness’s prior inconsistent statement to the police as to what defendant told 
him about the two murders in question was inadmissible hearsay and improperly 
admitted under the guise of corroboration. State v. Frogge, 614. 


§ 3126 (NCI4th). Type of corroborating evidence; hearsay 


The statement of a witness to an officer was not inadmissible hearsay in a capi- 
tal murder prosecution where the statement was not offered to prove the truth of the 
matter asserted, but merely to strengthen the credibility of the witness’s testimony. 
State v. Coffey, 389. 


EXTRADITION 


§ 26 (NCI4th). Waiver of extradition generally 


The trial court in a first-degree murder prosecution did not lack jurisdiction 
where defendant went to a hospital in South Carolina after the robbery and murder to 
receive treatment for a gunshot wound, was questioned there by police officers, and 
eventually signed a waiver of extradition and was transported back to North Carolina. 
State v. Speller, 600. 


HEALTH 


§50 (NCI4th). Acquired immune deficiency syndrome; laboratory testing; 
generally 

The superior court had jurisdiction to review the denial of a rule-making petition 

to extend anonymous HIV testing and did not err by affirming the decision of the Com- 
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mission for Health Services to deny a rule-making petition to extend the testing. The 
Commission’s decision was not the result of unlawful procedure. Act-Up Triangle v. 
Commission for Health Services, 699. 


HOMICIDE 


§ 17 (NCI4th). Accessory before the fact 


Accessories before the fact can be convicted of first-degree murder under a the- 
ory of aiding and abetting. State v. Bond, 1. 


§ 33 (NCI4th). Cool state of blood 


The State’s evidence was sufficient to support a finding by the jury that defendant 
killed the victims in a cool state of blood so as to support his conviction of two first- 
degree murders based upon the theory of premeditation and deliberation, notwith- 
standing defendant may have been angry or in an emotional state at the time he shot 
the victims. State v. Burgess, 372. 


§ 73 (NCI4th). Conspiracy or solicitation to commit murder generally 


Solicitation to commit murder is a lesser included offense of murder as an acces- 
sory before the fact because solicitation contains no element that is not also present 
in the offense of being an accessory before the fact to murder. State v. Westbrooks, 
43. 


§ 226 (NCI4th). Sufficiency of evidence; evidence of identity linking defend- 
ant to crime sufficient 


The State presented plenary evidence to support a jury finding that defendant 
was the perpetrator of a first-degree murder. State v. Armstrong, 161. 


§ 242 (NCHMth). Sufficiency of evidence; first-degree murder; killing with 
firearm 


There was sufficient evidence of premeditation and deliberation in a prosecution 
for first-degree murder, robbery, and burglary where the evidence included gunshot 
residue evidence, disposal of one of the murder weapons, and evidence tending to 
show that this defendant demonstrated a willingness to kill someone at different times 
on the day of the murders. State v. Barnes, 184. 


§ 251 (NCI4th). Sufficiency of evidence; malice, premeditation, and deliber- 
ation; intent to kill; effect of statements of intent to kill 
victim 

The state’s evidence was sufficient to show that defendant had the specific intent 
to kill necessary to commit premeditated and deliberate murder where defendant told 
his accomplice to “waste” two kidnapping victims if they “messed up,” and the accom- 
plice shot and killed the victim in defendant’s absence when the victim attempted to 

disarm him. State v. Bond, lL. 


§ 253 (NCI4th). Sufficiency of evidence; first-degree murder; malice, pre- 
meditation, and deliberation; nature and execution of 
crime; severity of injuries, along with other evidence 


In a prosecution for first-degree murder in which defendant contended that he 
killed the victim in self-defense in response to a threatened homosexual assault, the 
State’s evidence was sufficient to support inferences that defendant acted with malice, 
premeditation and deliberation where it tended to show that defendant used at least 
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two knives and a pair of scissors to stab the victim eighteen times, that defendant also 
bludgeoned the victim with a ceramic vase, and that defendant inflicted stab wounds 
after the victim was severely disabled and had lost consciousness. State v. Laws, 585. 


§ 256 (NCI4th). Sufficiency of evidence; malice, premeditation, and deliber- 
ation; evidence concerning planning and execution 


The trial court erred in a prosecution arising from the robbery of a convenience 
store and the killing of two employees by submitting first-degree murder to the jury 
based on premeditation and deliberation where the evidence merely raised a suspicion 
that defendant fired the fatal shots and the jury was not instructed on acting in con- 
cert. State v. Wilson, 119. 


§ 257 (NCI4th). Sufficiency of evidence; malice, premeditation, and deliber- 
ation; intent to kill; where defendant took weapon with 
apparent intent to use weapon 


There was sufficient evidence of premeditation and deliberation in a capital first- 
degree murder prosecution where defendant’s conduct before and after the killing sup- 
ports a finding that the scuffle with the victim did not overcome defendant's faculties 
and reason. State v. Larry, 497. 


§ 287 (NCI4th). Sufficiency of evidence; second-degree murder; killing dur- 
ing course of altercation, argument and the like 


The trial court did not err in a capital first-degree murder prosecution by denying 
defendant’s request for an instruction on second-degree murder where defendant 
argued provocation, but there was ample evidence to support a finding that defen- 
dant’s ability to reason was not overcome by his argument with the victim. State v. 
Geddie, 73. 


§ 366 (NCI4th). Sufficiency of evidence; participants in homicide crimes; 
first-degree murder 


The evidence of defendant Harris’s conduct before and after a killing was suffi- 
cient to support a finding that Harris acted with premeditation and deliberation where 
Harris contended that evidence that he provided the weapon and hid it afterward is 
not substantial evidence of mens rea to commit first-degree murder. State v. Gaines, 
647. 


§ 368 (NCI4th). Sufficiency of evidence; accessory; aiders and abettors 
generally 


The trial court did not err in a first-degree murder prosecution by denying defen- 
dant Harris’s motion to dismiss where the evidence demonstrated that Harris encour- 
aged and intended to assist Gaines, that Gaines knew of Harris’s support and encour- 
agement, and that Harris was not merely present. State v. Gaines, 647. 


The trial court did not err in a first-degree murder prosecution by instructing the 
jury on the “friend” exception as a part of the instruction on aiding and abetting. Ibid. 


§ 374 (NCI4th). Sufficiency of evidence; acting in concert; conspiracy; first- 
degree murder 


The trial court did not err by denying defendant Harris’s motion to dismiss a 
charge of first-degree murder on the grounds of insufficient evidence of acting in con- 
cert where the evidence was conflicting as to his actual presence, but the State pre- 
sented as evidence the victim’s dying identification of his killers and testimony from a 
witness who saw three black men run from the scene, and defendant presented evi- 
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dence that he either remained at the car or walked some distance with the shooter but 
not all the way to the scene. The evidence was also sufficient to show that defendant 
shared the plan to shoot the victim and that he encouraged and aided the shooter, pro- 
vided him with a shotgun, accompanied him to the area and either remained at the car 
or accompanied him as far as the parking lot at the scene, left with the shooter and 
another man after the killing, and took possession of the murder weapon and hid it. 
State v. Gaines, 647. 


§ 393 (NCH4th). Sufficiency of evidence; intoxication 


The trial court did not err in a capital first-degree murder prosecution by denying 
defendant’s request for an instruction on second-degree murder where defendant 
argued that testimony that he had drunk two pints of “white lightning” raised a rea- 
sonable inference of voluntary intoxication sufficient to negate specific intent to kill. 
State v. Geddie, 73. 


There was no merit in a prosecution for first-degree murder and conspiracy to 
defendant’s argument that an accomplice’s alcohol consumption negated premedita- 
tion and deliberation. State v. Westbrooks, 43. 


§ 408 (NCI4th). Use of particular words or phrases in instructions 


The trial court did not err in a first-degree murder prosecution by using the word 
victim throughout its jury instructions. State v. Gaines, 647. 


§ 510 (NCI4th). Instructions; felony murder rule; effect of presence or 
absence at time of crime 


There was no prejudicial error in a prosecution for first-degree murder, robbery, 
kidnapping, and other offenses by refusing to give defendant’s requested instructions 
on presence at the scene of the crimes. Under the instructions which were given, a 
reasonable juror could not have concluded that defendant's failure to intervene was 
enough evidence for inferring that he shared in the coconspirator’s plan. State v. 
Williams, 137. 


§ 552 (NCI4th). Instructions; second-degree murder as_ lesser-included 
offense of first-degree murder; lack of evidence of lesser 
crime 


The trial court did not err in a first-degree murder prosecution by not submitting 
the possible verdict of second-degree murder as an accessory before the fact where 
there was substantial evidence to prove each element of first-degree murder and ev1- 
dence of second-degree murder was totally lacking. State v. Westbrooks, 43. 


The trial court did not err in a capital prosecution for first-degree murder by not 
instructing the jury on the lesser-included offenses of second-degree murder and 
manslaughter; it is not unconstitutional to require defendant to negate premeditation 
and deliberation in order to be entitled to an instruction on second-degree murder and 
manslaughter; the uncontradicted evidence that defendant carried a loaded gun to 
commit a robbery and threatened to kill the victim if the victim moved is sufficient 
positive evidence of premeditation and deliberation. State v. Larry, 497. 


§ 558 (NCI4th). Instructions; voluntary manslaughter as lesser-included 
offense of higher degrees of homicide; generally 


The evidence in a capital prosecution for murder did not support an instruction 
on the lesser-included offense of manslaughter where the uncontradicted evidence 
that defendant carried a loaded gun to commit a robbery and threatened to kill the vic- 
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tim if he moved was sufficient, positive evidence of premeditation and deliberation. 
State v. Larry, 497. 


§ 583 (NCI4th). Instructions; acting in concert 


The trial court did not err in a capital prosecution for first-degree murder in its 
instruction to the jury on the doctrine of acting in concert with regard to premeditat- 
ed and deliberate first-degree murder. State v. Blankenship, 337 N.C. 543, is overruled. 
State v. Barnes, 184. 


§ 588 (NCI4th). Instruction on imperfect self-defense 


The trial court did not err in a capital prosecution for first-degree murder by not 
instructing the jury on imperfect self-defense. State v. Larry, 497. 


§ 612 (NCI4th). Instructions; self-defense; reasonableness of apprehension 
generally 


The trial court did not commit plain error by instructing the jury that perfect and 
imperfect self-defense require the defendant to have a reasonable belief in the need to 
kill in self-defense. State v. Laws, 585. 


§ 669 (NCI4th). Instructions; intoxication; where there was a lack of evi- 
dence that capacity to think and plan was effected by 
drunkenness 


The trial court did not err in a capital first-degree murder prosecution by denying 
defendant’s request for an instruction on second-degree murder based on evidence of 
voluntary intoxication where the evidence tended only to show that defendant was 
intoxicated and was insufficient to show that he was utterly incapable of forming a 
deliberate and premeditated purpose to kill. State v. Hunt, 720. 


§ 706 (NCI4th). Cure of error in instructions by conviction of first-degree 
murder; alleged error in regard to voluntary manslaughter 
instruction 


The trial court’s failure to instruct on voluntary manslaughter was harmless error 
where the court properly instructed on first-degree and second-degree murder and the 
jury returned a verdict of guilty of first-degree murder. State v. East, 535. 


§ 718 (NCI4th). Specification by jury of theory of verdict 


It is the better practice for the trial court in a first-degree murder case to submit 
a verdict sheet which requires the jury to specify the theory upon which it convicted 
defendant. State v. Manley, 484. 


§ 727 (NCI4th). Priority of additional punishment for underlying felony as 
independent criminal offense on conviction for felony mur- 
der; merger 


Where defendant was convicted of two first-degree murders based upon theories 
of premeditation and deliberation and felony murder, the underlying felony of arson 
did not merge with the murders, and the trial court could properly sentence defendant 
separately for each of the murders and for the underlying felony of arson. State v. 
Burgess, 372. 


Where defendant was convicted of two first-degree murders based upon theories 
of premeditation and deliberation and felony murder, there was no merger of either 
murder conviction by its use as an underlying felony for the other murder, and the trial 
court could properly sentence defendant separately for each murder. Ibid. 
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§ 19 (NCH4th). Surplusage 


An indictment for acting in concert to commit murder supported a verdict of first- 
degree murder on an accessory-before-the-fact theory; allegations beyond the essen- 
tial elements of the offense are irrelevant and may be treated as surplusage. State v. 
Westbrooks, 43. 


INSURANCE 


§ 510 (NCI4th). Uninsured motorist coverage; rejection of coverage 


Where the trial court properly denied defendant fleet insurer's motion for leave 
to amend its answer to allege that the insured had rejected UIM coverage, the amount 
of UIM coverage available under the fleet policy is equal to the liability coverage limit 
of the policy. Isenhour v. Universal Underwriters Ins. Co., 151. 


§ 530 (NCI4th). Underinsured coverage; reduction of insurer’s liability 


A fleet insurer which provided primary UIM coverage was not entitled to a cred- 
it for the $25,000 UIM settlement received by plaintiff from his personal (excess) auto- 
mobile insurer since the excess insurer was not yet required to pay any of its UIM cov- 
erage because the policy limit of the primary coverage had not been met. Isenhour v. 
Universal Underwriters Ins. Co., 151. 


JUDGES, JUSTICES, AND MAGISTRATES 


§ 35 (NCI4th). Judicial conduct; censure and removal; conduct prejudicial 
to the administration of justice 


An order recommending censure of a district court judge was rejected where 
respondent appeared to act in good faith, acted openly with full disclosure to al! par- 
ties, and upon objection did not see his initial course to fruition. Although ex parte 
communications and the voluntary injection of judicial officials into cases not proper- 
ly before them are not approved, the judge’s actions here do not rise to the level con- 
stituting conduct prejudicial the administration of justice. In re Martin, 167. 


§ 36 (NCI4th). Judicial conduct; censure and removal; conduct prejudicial 
to the administration of justice; particular illustrations 


A recommendation by the Judicial Standards Commission that a judge be cen- 
sured was rejected because, although it is not within the trial judge’s province to nego- 
tiate a plea or enter a judgment on a plea to a charge which is not a lesser included 
offense of the charge at issue, the respondent’s conduct was not of such character as 
to bring the judicial office into disrepute. In re Fuller, 157. 


JURY 


§ 34 (NCI4th). Exemptions and excuses from jury duty; challenges to pro- 
cedure used in excusing or deferring potential jurors 


There was no error in a capital first-degree murder prosecution where the trial 
court instructed the clerk to summon additional jurors after the trial commenced and 
those jurors appeared before various district court judges to seek excusals or cefer- 
rals on statutory grounds. The record indicates that all excusals and deferrals 
occurred pretrial or in a defendant’s presence after the trial began. State v. Geddie, 
73. 
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§ 92 (NCI4th). Voir dire examination generally; who may conduct voir dire 


There was no abuse of discretion in a capital first-degree murder prosecution 
where the trial court informed the parties that only one attorney for each side would 
be permitted to address court on any given issue and the trial court denied the defense 
motion to allow a second attorney to examine the juror after it became apparent that 
he had represented a party in a proceeding involving the juror’s granddaughter. State 
v. Geddie, 73. 


§ 106 (NCI4th). Examination of veniremen individually or as a group; 
sequestration of veniremen; discretion of court 


The trial court did not abuse its discretion in a capital prosecution for first-degree 
murder, burglary, and robbery by refusing to allow individual voir dire of prospective 
jurors. State v. Barnes, 184. 


§ 108 (NCI4th). Examination of veniremen individually or as group; grounds 
for motion generally 


The fact that prospective jurors in a capital trial answered “yes” or “no” to coun- 
sel’s questions during jury selection is insufficient to show an abuse of discretion by 
the trial court in denying defendant’s motion for individual voir dire. State v. Moody, 
563. 


§ 112 (NCI4th). Examination of veniremen individually or as a group; 
sequestration of venire: to avoid prejudice to other 
jurors 


The trial court did not err during jury selection for a capital first-degree murder 
prosecution by denying defendant’s motion for individual voir dire of prospective 
jurors or by denying defendant’s motion to disqualify the venire where both motions 
were based on defendant’s contention that the fact that the victim was a police officer 
was not relevant. State v. Larry, 497. 


§ 119 (NCI4th). Voir dire examination; scope of examination; cure of error 
in excluding question 


The defendant in a capital first-degree murder prosecution did not show an abuse 
of discretion or prejudice where the trial court sustained objections to two of defen- 
dant’s questions during jury selection, but defendant was allowed to ask other ques- 
tions to achieve the same inquiry and no juror was accepted to whom defendant had 
objections upon any ground. State v. Larry, 497. 


§ 123 (NCI4th). Voir dire examination; hypothetical questions tending to 
stake-out or indoctrinate juror 


The prosecutor did not improperly attempt to “stake-out” jurors in a capital mur- 
der trial by inquiring into the ability of prospective jurors to impose a death sentence 
on a defendant who is an accessory to first-degree murder. State v. Bond, 1. 


§ 132 (NCI4th). Voir dire examination; relating to feelings or opinions 
about defendant or case; ability to be fair and follow court’s 
instructions generally 


The trial court did not err in a first-degree murder prosecution by overruling 
defendant’s objection to asking a prospective juror “Can you decide this case without 
comparing it with the disposition of the codefendants’ cases, if you’re told about that?” 
State v. Westbrooks, 43. 
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§ 141 (NCI4th). Voir dire examination; parole procedures 


The trial court did not err in a first-degree murder prosecution by denying defen- 
dant’s motion to question venire members about their understanding of parole eligi- 
bility. State v. Geddie, 73. 


The trial court did not err in the denial of defendant’s motion to permit voir dire 
of prospective jurors in a capital sentencing proceeding regarding their beliefs about 
parole eligibility. State v. Stroud, 106. 


The trial court did not err in a capital resentencing proceeding by denying defen- 
dant’s motion to permit voir dire of prospective Jurors regarding parole eligibility. 
State v. Connors, 319. 


§ 146 (NCI4th Rev.). Propriety of instruction to jurors regarding death 
penalty 


There was no prejudicial error during jury selection for a capital first-degree mur- 
der where the court instructed prospective jurors that the law of North Carolina 
requires that the juror vote to recommend that defendant be sentenced to death if the 
jury finds beyond a reasonable doubt the existence of all factors necessary to impose 
the death penalty. State v. Larry, 497. 


§ 153 (NCI4th). Voir dire examination; whether jurors could vote for death 
penalty verdict 


The prosecutor’s question to prospective jurors in a capital trial as to whether 
they would vote to impose the death penalty if the State proved beyond a reason- 
able doubt that the death penalty was the appropriate punishment was not a mis- 
statement of the law and did not violate defendant’s due process rights. State v. East, 
535. 


§ 158 (NCI4th). Reopening of questioning and challenge to juror previously 
accepted 


The trial court did not err by reopening the jury voir dire to allow the prosecution 
to exercise a peremptory challenge of a prospective juror it had already accepted 
where the juror told the prosecutor that he had no personal feeling concerning the 
death penalty but later told defense counsel that he personally could not support a 
death sentence. State v. Bond, 1. 


§ 201 (NCI4th). Prejudice and bias; preconceived opinions generally 


The trial court did not err by its denial of defendant's challenge for cause of a 
juror who stated that he might be hesitant about returning a verdict of not guilty if the 
State proved three of the four elements of a crime and the three heavily outweighed 
the one where the juror thereafter stated unequivocally that he would follow the law 
as explained to him by the court. State v. Perkins, 254. 


§ 203 (NCHI4th). Effect of preconceived opinions; where juror indicated abil- 
ity to be fair and impartial 


The trial court did not err by the denial of defendant’s challenge for cause of a 
prospective juror who stated during voir dire that he had known another young girl 
who was murdered and that he had strong feelings about it which he would likely take 
into the jury room where the juror thereafter told the court that his strong feelings 
would not prevent him from being an impartial juror. State v. Perkins, 254. 
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§ 215 (NCI4th). Propriety of seating juror who expressed belief in capital 
punishment 


The trial court did not abuse its discretion during jury selection for a capital first- 
degree murder prosecution by refusing to dismiss a potential juror for cause where the 
juror candidly admitted her strong belief in the death penalty but also stated that she 
would not impose the death penalty automatically. State v. Geddie, 73. 


The trial court did not err by failing to excuse for cause a prospective Juror who 
asserted during individual voir dire about pretrial publicity that he would “more than 
likely” vote for death if defendant were convicted where the juror later stated that he 
would not automatically vote for the death penalty if defendant were convicted of 
first-degree murder and that he would follow the law as explained to him by the court. 
State v. Perkins, 254. 


§ 219 (NCI4th). Scruples against capital punishment; necessity that juror be 
able to follow trial court’s charge and state law 


The trial court did not err by excusing for cause a prospective juror who stated 
that he could not impose the death penalty on a defendant who did not pull the trigger 
after the venire was informed that defendant was not present when the murder was 
committed but was an accessory. State v. Bond, 1. 


§ 223 (NCI4th). Scruples against capital punishment; effect and application 
of Witherspoon decision 


The trial court did not err in excusing a prospective juror for cause based on the 
juror’s answers to the court’s death-qualification questions where the juror stated that 
he could follow the law as explained to him by the court but also stated that he did not 
know whether he “could vote on the death penalty” and that he was “unable to 
respond” to a question asking whether he would be able or unable to recommend a 
death sentence if the State proved its case beyond a reasonable doubt. State v. 
Perkins, 254. 


§ 226 (NCI4th). Scruples against capital punishment; rehabilitation of jurors 


The trial court did not err in refusing to allow defendant to attempt to rehabili- 
tate a juror excused for cause based on death-qualification questions where the juror 
did not know his position on the issue, and it is not likely that he would have answered 
the dispositive questions differently if the court had allowed defendant to ask him 
additional questions. State v. Perkins, 254. 


The trial court did not err in excusing for cause in a capital trial three prospec- 
tive jurors who were unequivocal about their inability to vote for the death penalty 
without allowing defendant to attempt to rehabilitate the jurors. Ibid. 


The trial court's excusal for cause of eleven prospective jurors without allowing 
defendant the opportunity to rehabilitate those jurors did not constitute an improper 
blanket ruling against rehabilitation. State v. East, 535. 


§ 229 (NCI4th). Scruples against capital punishment; where juror initially 
stated ability to vote for death penalty; necessity and effect 
of follow-up questions 


The trial court properly excused a prospective juror for cause from a capital first- 
degree murder prosecution where defendant contended that the juror was fit to serve 
because he stated at one point that he would apply the law as it was given to him, but 
the trial court excused the juror after receiving ambivalent responses. State v. 
Woods, 294. 
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§ 232 (NCI4th). Constitutionality of death qualification of juries 


Defendant’s rights to equal protection and to a jury selected from a fair cross-sec- 
tion of the community were not violated by the fact that only five percent of white 
veniremen were excused for their opposition to the death penalty while thirty-five per- 
cent of black veniremen were so excused. State v. Perkins, 254. 


§ 243 (NCI4th). Peremptory challenges; number of challenges in capital 
cases 


The trial court did not err in a capital prosecution by denying defendants addi- 
tional peremptory challenges where defendants enjoyed the use of more than the 
statutory provision allows. State v. Barnes, 184. 


§ 248 (NCI4th). Peremptory challenges; use of challenge to exclude on basis 
of race generally 


The trial court in a capital prosecution for first-degree murder, burglary, and rob- 
bery did not allow the State to exercise three peremptory challenges in a racially dis- 
criminatory manner. State v. Barnes, 154. 


§ 257.1 (NCI4th). Peremptory challenges; gender discrimination 


The trial court did not err during jury selection for a murder trial by denying 
defendants’ motions to prohibit the State from peremptorily challenging prospective 
jurors on the basis of gender and to allow defendants to make an evidentiary record to 
show the prosecutor’s gender-based peremptory challenges. State v. Gaines, 647. 


§ 260 (NCI4th). Peremptory challenges; effect of racially neutral reasons 
for exercising challenges 


The trial court did not fail to reach the third step of the Batson inquiry requiring 
the court to determine whether defendant had carried his burden of proving purpose- 
ful discrimination in the State’s use of a peremptory challenge. State v. Bond, 1. 

The trial court did not err in finding that the prosecutor’s peremptory challenge 
of a black prospective juror was not purposeful discrimination where the prosecutor 
stated that the juror was excused because he expressed some hesitation and appeared 
to be concerned when asked about the death penalty. Ibid. 


The trial court did not err during jury selection in a prosecution for the murder of 
a police officer by allowing the prosecutor’s peremptory challenges to prospective 
black jurors. State v. Gaines, 647. 


LARCENY 


§ 147 (NCI4th). Larceny from the person 

The evidence did not support defendant’s conviction of larceny from the person 
where defendant removed a bank bag containing money from below a cash register in 
a kiosk at a shopping mall and hid it under his shirt while the victim was in a store 
twenty-five to thirty feet from the kiosk. State v. Barnes, 146. 


MALICIOUS PROSECUTION 


§17(NCH4th). Sufficiency of evidence generally 

Where one justice recused and the remaining justices were equally divided on the 
issue of whether the city or police chief initiated the public nuisance action against 
plaintiffs which resulted in a malicious prosecution claim, the decision of the Court of 
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MALICIOUS PROSECUTION—Continued 


Appeals was left undisturbed but without precedential value. Moore v. City of 
Creedmoor, 356. 


§ 20 (NCI4th). Sufficiency of evidence; malice 


Summary judgment was improperly granted for defendant chief of police on the 
issue of punitive damages arising from a malicious prosecution claim, The evidence 
presents a genuine issue of material fact as to whether actual malice existed. Moore 
v. City of Creedmoor, 356. 


MUNICIPAL CORPORATIONS 


§ 378 (NCH4th). Discharge of municipal employees; notice and hearing; due 
process 


A city employee did not have a constitutionally protected property interest in 
continued employment by the city because personnel policies enacted by the city 
establish that “just cause” must be shown before a city employee may be discharged, 
and the employee was thus not entitled to procedural due process. Soles v. City of 
Raleigh Civil Service Comm., 443. 


§ 380 (NCI4th). Discharge of municipal employees; burden of proof 


A Civil Service Commission rule placing the burden on a city employee to show 
by a preponderance of the evidence that he was terminated without just cause did not 
violate the employee’s procedural due process rights. Soles v. City of Raleigh Civil 
Service Comm., 443. 


PARTIES 


§ 70 (NCI4th). Class actions generally 


The trial court did not err in class actions arising from a change in the way dis- 
ability compensation was calculated for local and state employees by ordering that 
defendants pay into a common fund all deficiencies which occurred within three years 
of the dates the actions were filed. Faulkenbury v. Teachers’ and State Employ- 
ees’ Ret. Sys., 683. 


§ 78 (NCI4th). Requisites of class action; interest in same issue of law or 
fact 


The trial court did not err by granting plaintiffs’ motion for class certification, by 
denying defendants’ motion for decertification after trial, or by refusing to extend 
class certification to members of two retirement systems who become disabled in the 
future. Faulkenbury v. Teachers’ and State Employees’ Ret. Sys., 683. 


PLEADINGS 


§ 369 (NCI4th). Amended and supplemental pleadings; where amendment 
would assert new claim or defense 
The trial court did not abuse its discretion by denying defendant fleet insurer’s 
motion to amend its answer to interpose two new defenses. Isenhour v. Universal 
Underwriters Ins. Co., 151. 
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PRINCIPAL AND AGENT 


§ 25 (NCI4th). Powers of attorney; construction; effects of limits on 
authority 


An attorney-in-fact acting pursuant to a broad general power of attorney lacks the 
authority to make a gift of the principal's real property unless that power is expressly 
conferred. Whitford v. Gaskill, 475. 


An attorney-in-fact had authority to make a gift of the principal’s homeplace real- 
ty where language was added to the statutory short-form power of attorney giving the 
attorney-in-fact the power “to transfer the real estate known as the homeplace that I 
inherited from my mother.” Ibid. 


PUBLIC OFFICERS AND EMPLOYEES 


§ 42 (NCI4th). Employees subject to personnel system 


Petitioner was a full-time employee and member of the Retirement System at 
all times that she was working and is entitled to credit for those years of service 
where she shared a position with another person, each working six months per year. 
Wiebenson v. Bd. of State Employees’ Ret. Sys., 734. 


RETIREMENT 


§ 3 (NCI4th). Claims for benefits generally 


A contract existed between plaintiffs and the State where plaintiffs were 
employed for more than five years on 1 July 1982 and their retirement and disability 
benefits were vested at that time, the method of calculating disability benefits was 
changed, each of the plaintiffs became disabled after that date and each received ben- 
efits which were reduced from what they would have received if there had been no 
change in the law. Plaintiffs were entitled to have their rights calculated on | July 1982, 
when the change was made, even though some members of the class would receive 
this much or more under the revised plans. The development of a pension plan in 
unanticipated ways is not an important public purpose which would Justify the impair- 
melt of a contract. Faulkenbury v. Teachers’ and State Employees’ Ret. Sys., 
683. 

The trial court did not err in an action arising from a change in the way disabili- 
ty benefits are calculated for state and local employees by holding that the applicable 
statutes of limitations were G.S. 128-27(i) and GS. 135-5(n). [bid. 


The trial court did not err in an action arising from a change in the way disabilli- 
ty benefits were calculated by allowing plaintiffs to recover the actuarial equivalents 
of the underpayments and it was not error to require state and local governments to 
pay interest on the underpayments resulting from a change in the way the benefits 
were calculated. Ibid. 


ROBBERY 


§ 77 (NCI4th). Sufficiency of evidence; to show property was taken with 
intent permanently to deprive owner of it 


The State’s evidence was sufficient to support a jury finding that defendant 
intended to permanently deprive the victim of his car so as to support defendant's con- 
viction of armed robbery of a kidnapping victim who was shot and killed by defen- 
dant’s accomplice while defendant was absent. State v. Bond, 1. 
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SEARCHES AND SEIZURES 


§ 8 (NCI4th). What constitutes seizure of person; questioning at police 
station or in police vehicle 


Defendant Harris was not improperly seized in a first-degree murder case where 
he was repeatedly told that he was not under arrest and that he was free to leave at 
any time, he signed a written statement that he was not under arrest and was giving a 
statement voluntarily, and he had had previous experience with the criminal justice 
system. State v. Gaines, 647. 


SHERIFFS, POLICE, AND OTHER LAW ENFORCEMENT OFFICERS 


§ 22 (NCI4th). Civil or criminal liability; death or injury; caused by other 
individual 
The trial court did not err by granting the City’s 12(b)(6) motion to dismiss where 
plaintiff's decedent died when a road grader was driven over his police car. Assuming 
that the City owed and breached a duty of care, the third-party criminal acts broke the 
chain of causation. Tise v. Yates Construction Co., 456. 


TAXATION 


§ 92 (NCI4th). Intangible personal property 


The unconstitutional taxable percentage deduction provided in the former intan- 
gibles tax statute will be severed from the statute, the remainder of the statute will be 
enforced, and this result will be applied retroactively. Fulton Corp. v. Faulkner, 419. 


TRIAL 


§ 526 (NCI4th). Verdict contrary to weight of evidence generally 


There was no abuse of discretion in an automobile accident case where the jury 
awarded $1.00 in damages and the trial court denied plaintiff’s motion to set aside the 
verdict as against the weight of the evidence. Anderson v. Hollifield, 480. 


WORKERS’ COMPENSATION 


§ 41 (NCI4th). Prisoners 


Workers’ compensation is the exclusive remedy for prisoners injured while work- 
ing on prison jobs. The limitation of working prisoners to workers’ compensation as 
their exclusive remedy does not violate their rights to equal protection by discrimi- 
nating between working and nonworking prisoners and by discriminating between 
working prisoners and other employees. Richardson v. N.C. Dept. of Correction, 
128. 


§ 46 (NCI4th). “Statutory employer”: contractor’s duty to remote 
employees 
A general contractor which did not require from the subcontractor a certificate 
or obtain a certificate from the Industrial Commission may be held liable for plaintiff's 
injuries. Southerland v. B. V. Hedrick Gravel & Sand Co., 739. 
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ZONING 


§ 19 (NCI4th). Approval and recordation of subdivision plats 

The trial court should have issued a declaratory judgment that plaintiff's plat 
shows a division of land that is exempt from Harnett County’s subdivision regulations 
where plaintiff submitted a plat which showed a division of land into parcels in excess 
of ten acres. Three Guys Real Estate v. Harnett County, 468. 


WORD AND PHRASE INDEX 


ACCESSORY BEFORE FACT 


Acting in concert, State v. Westbrooks, 
43. 
Aiding and abetting, State v. Bond, 1. 


Conditional threat to kill, State v. Bond, 
L 


ACTING IN CONCERT 


Instructions, State v. Barnes, 184. 


Murder indictment, State Vv. 
Westbrooks, 43. 

Sufficiency of evidence, State v. 
Gaines, 647. 

ADMISSIONS 


Prosecutor's statements at codefendant’s 
trial were not, State v. Collins, 170. 


AFRICAN-AMERICAN 


Nuisance action against dinette, Moore 
v. City of Creedmoor, 356. 


AGGRAVATING CIRCUMSTANCES 
AND FACTORS 


Armed with deadly weapon not basis for 
joinable crimes, State v. Burgess, 
374, 


Contemporaneous murder convictions 
not used for course of conduct, State 
v. Burgess, 374. 

Double counting, State v. Barnes, 184. 

Heinous, atrocious, or cruel evidence, 
State v. East, 535. 

Heinous, atrocious, or cruel instructions, 
State v. Stroud, 106; State v. 
Barnes, 184. 

Murder during three separate felonies, 
State v. Bond, 1. 


Pecuniary gain and robbery, State v. 
East, 535. 


Prior felony involving violence, State v. 
Barnes, 184. 

Recording of each juror’s vote not 
required, State v. Moody, 563. 


AGGRAVATING CIRCUMSTANCES 
AND FACTORS—Continued 


Same evidence not used twice, State v. 
Westbrooks, 43. 


Underlying felony, State v. Stroud, 106. 


AIDING AND ABETTING 


Accessory before fact, State v. Bond, 1. 
Friend exception, State v. Gaines, 647. 
Instructions, State v. Gaines, 647. 


Presence not required, State v. Bond, 1: 
State v. Gaines, 647. 


ALIMONY 


Automatic adjustment for income fiuctu- 
ations, Cunningham v. Cunningham, 
430. 

Dependent spouse status not recon- 
sidered on motion to modify, 
Cunningham v. Cunningham, 430. 

Modification for increase in wife's in- 
vestments, Cunningham Vv. 
Cunningham, 430. 


ANSWER 


Denial of motion to amend, Isenhour v. 
Universal Underwriters Ins. Co., 
151. 


ARGUMENT OF COUNSEL 


Biblical references, State v. Bond, 1; 
State v. Geddie, 73. 

Capital defendant as “thing,” State v. 
Woods, 294. 

Defendant's drug dependence, State v. 
Woods, 294. 

Defendant's entry into victim’s apart- 
ment, State v. Woods, 294. 

Defendant’s lack of acknowledgment of 
wrongdoing, State v. Woods, 294. 

Defendant's silence, State v. 
Westbrooks, 43. 


Deterrent value of death, State v. 
Woods, 294; State v. Conner, 319. 
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WORD AND PHRASE INDEX 


ARGUMENT OF COUNSEL— 
Continued 


Fear and emotions of victim, State v. 
Bond, 1. 


General fear of crime, State v. Woods, 
294. 

Letters from murder victim to wife, State 
v. Moody, 563. 

Lying on floor, State v. Barnes, 184. 


Memory of murder victim’s infant daugh- 
ter, State v. Woods, 294. 


Mental health diagnosis, State v. Woods, 
294. 


Mitigating circumstances, 
Geddie, 73. 


Personal opinions not stated by prosecu- 
tor, State v. East, 535. 


Poem about death, State v. Moody, 563. 


State held to higher burden in capital sen- 
tencing, State v. Woods, 294. 


State v. 


Statements at codefendant’s trial not 
admissions, State v. Collins, 170. 


Sympathy in capital case, State v. 


Conner, 319. 


Victim impact statement, State v. Bond, 
1. 


Victim’s family, State v. Woods, 294. 

Victim’s final words, State v. Woods, 
294, 

Victim's last moments, State v. Conner, 
319. 

Victim's rights, State v. Geddie, 73. 


ATTORNEY 

Appointed only for civil child abuse peti- 
tion, State v. Adams, 745. 

BANK BAG 

Larceny from person not shown, State v. 
Barnes, 146. 

BENCH CONFERENCES 


Defendant not present, State v. Speller, 
600. 


Unrecorded, State v. Speller, 600. 
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BLANKENSHIP 


Overruled, State v. Barnes, 184. 


BLOOD SPATTER EVIDENCE 
Expert testimony by SBI agent, State v. 


East, 535. 
CAPITAL PUNISHMENT 


See Death Penalty this Index. 


CAPITAL SENTENCING HEARING 


Life without parole not submitted, State 
v. Woods, 294. 


No offer of proof on excluded evidence, 
State v. Geddie, 73. 


Parole eligibility instructions, State v. 
Conner, 319. 
CHANGE OF VENUE 


Pretrial publicity, State v. Barnes, 184. 


CHARACTER EVIDENCE 


Charges in defendant’s behavior and 
appearance, State v. Collins, 170. 


Victim’s homosexuality not pertinent 
trait, State v. Laws, 585. 


CHARGE CONFERENCES 


Record silent about defendant’s pres- 
ence, State v. Bond, |. 


CITY EMPLOYEE 


Burden to show absence of just cause for 
dismissal, Soles v. City of Raleigh 
Civil Service Comm., 443. 


CIVIL RIGHTS 


Nuisance injunction against dinette, 
Moore v. City of Creedmoor, 356. 


CLOSING ARGUMENT 


See Argument of Counsel this Index. 
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COCONSPIRATOR 


Hearsay statement, State v. Williams, 
137; State v. Barnes, 184. 


CODEFENDANT 


Exhibition to jury denied, State v. 
Collins, 170. 


CONFESSIONS 


Defendant not in custody, State v. 
Gaines, 647. 


Exculpatory portions as substantive evi- 
dence, State v. Laws, 585. 


Instruction characterizing defendant’s 
statement as confession, State v. 
Gaines, 647. 


Instruction on weight not required upon 
guilty plea, State v. Moody, 563. 


Mental capacity to wave rights, State v. 
Moody, 563. 


Notes which are not verbatim transcript, 
State v. Moody, 563. 


Retardation and alcohol abuse, State v. 
Barnes, 184. 


CONTESTED CASE 


Anonymous HIV testing, Act-Up Tri- 
angle v. Commission for Health 
Services, 699. 


CONTRACT 


State and local employees retirement 
benefits, Faulkenbury v. Teachers’ 
and State Employees’ Ret. Sys., 
683. 


CONTRIBUTORY NEGLIGENCE 
Improper submission where plaintiff had 
green light, Cicogna v. Holder, 488. 

COOL STATE OF BLOOD 


Expert testimony that defendant 
“snapped,” State v. Burgess, 374. 


Sufficient evidence, State v. Burgess, 
374, 


WORD AND PHRASE INDEX 


DEATH PENALTY 


Inability to impose for accessory, State 
v. Bond, 1. 


Not disproportionate, State v. Bond, 1; 
State v. Stroud, 106; State v. 
Barnes, 184; State v. Woods, 294; 
State v. Conner, 319; State v. Larry, 
497; State v. East, 535; State v. 
Moody, 563. 


DINETTE 


Nuisance action, Moore v. City of 
Creedmoor, 356. 


DISABILITY BENEFITS 


Change of, Faulkenbury v. Teachers’ 
and State Employees’ Ret. Sys., 
683. 


DISCOVERY 
Requiring written report of psychiatric 
examination, State v. East, 535. 


Substance of planned testimony 
revealed, State v. East, 535. 


DISTRICT ATTORNEY 


Removal for racial epithets, In re 
Spivey, 404. 


DNA TESTING 


Request not speculation about perpetra- 
tor’s blood, State v. Armstrong, 
161. 


DOUBLE JEOPARDY 


Dismissal denial reversed by Court of 
Appeals and upheld by Supreme Court, 
State v. Cross, 713. 


Kidnapping and felony murder, State v. 
Stroud, 106. 


DWI BOATING 


Not lesser-included offense of man- 
slaughter, State v. Hudson, 729. 
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EFFECTIVE ASSISTANCE 
OF COUNSEL 


Failure to object to charge or verdict 
sheet, State v. Manley, 484. 


EVIDENCE 


Failure to preserve, State v. Hunt, 720. 


EX POST FACTO 


Prior case overruled, State v. Barnes, 
184, 


EXCITED UTTERANCES 


Of murdered police officer, State v. 
Gaines, 647. 


EXCULPATORY STATEMENTS 


Substantive evidence, State v. Laws, 
585. 


EXPERT WITNESS 


Cross-examination about fees, State v. 
Woods, 294. 


EXTRADITION 


Voluntary return to North Carolina, 
State v. Speller, 600. 


FINGERPRINTS 


On kidnapping and robbery victim's car, 
State v. Cross, 713. 


Opinion testimony about absence of, 
State v. Armstrong, 161. 


FIRST-DEGREE MURDER 


Conditional threat to kill by accessory 
before fact, State v. Bond, 1. 

Defendant as perpetrator, State v. 
Armstrong, 161. 

Estranged wife, State v. Julian, 608. 

Instructions on unanimity of theory, 
State v. Manley, 484. 

Murders as underlying felonies for each 
other, State v. Burgess, 372. 
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FIRST-DEGREE MURDER 


Police officer, State v. Larry, 497. 


Sufficient evidence of cool state of blood, 
State v. Burgess, 374. 


Sufficient evidence of premeditation and 
deliberation, State v. Laws, 585. 


Theory instructions not denial of unani- 
mous verdict, State v. Burgess, 372. 

FRIEND EXCEPTION 

Aiding and abetting, State v. Gaines, 
647. 

GENDER DISCRIMINATION 

Peremptory challenges, State v. Gaines, 
647. 

GIFT 

Authority under power of attorney, 
Whitford v. Gaskill, 475. 

HABITUAL FELON ADJUDICATIONS 

Use to enhance and aggravate sentence, 
State v. Kirkpatrick, 451. 

HEARSAY 


Excited utterances, State v. Gaines, 
647. 

Prior inconsistent statement, State v. 
Frogge, 614. 


State of mind exception for murder vic- 
tim’s statement, State v. East, 535. 


HIV TESTING 


Anonymous, Act-Up Triangle v. Com- 
mission for Health Services, 699. 


HOMOSEXUALITY 


Not pertinent character trait, State v. 
Laws, 585. 


ILLNESS OF DEFENDANT 


Informing jury of reason for recess, 
State v. Moody, 563. 
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INCULPATORY STATEMENTS 


See Confessions this Index. 


INDEPENDENT COUNSEL 

Removal of District Attorney, In re 
Spivey, 404. 

INSTRUCTIONS 


Characterizing statement as confession, 
State v. Gaines, 647. 


Use of “victim,” State v. Gaines, 647. 


INTANGIBLES TAX 

Severance of unconstitutional provision, 
Fulton Corp. v. Faulkner, 419. 

INTERRACIAL SEXUAL RELATIONS 

Not admissible in murder prosecution, 
State v. Julian, 608. 

INTERSECTION ACCIDENT 

Plaintiff with green light not contributori- 
ly negligent, Cicogna v. Holder, 488. 

INTOXICATION | 

Request for instruction on, State v. 
Hunt, 720. 

JOINDER 

Murder, robbery, and burglary, and multi- 
ple defendants, State v. Barnes, 184. 

JUDGES 


Ex parte communications, In re Martin, 
167. 


Negotiating plea, In re Fuller, 157. 


Voluntary injection into case, In re 
Martin, 167. 


JUROR 


Biblical readings, State v. Barnes, 184. 


Brother's contact with defendants in jail, 
State v. Barnes, 184. 
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FJUROR—Continued 


Request to be replaced, State v. Julian, 
608. 


JURY SELECTION 


Ambivalent answers about death penalty, 
State v. Woods, 294. 


Belief in capital punishment, State v. 
Geddie, 73. 


Court’s instructions on the law, State v. 
Geddie, 73. 


Excusal not blanket denial of rehabilita- 
tion, State v. East, 535. 


Inability to impose death penalty for 
accessory, State v. Bond, 1. 


In-chambers conference without defend- 
ant, State v. Meyer, 619. 


Parole eligibility instructions, State v. 
Conner, 319. 


Parole eligibility questions, State v. 
Geddie, 73; State v. Stroud, 106. 


Peremptory challenge for death penalty 
hesitancy, State v. Bond, 1. 


Peremptory challenges not discriminato- 
ry, State v. Barnes, 184. 


Question about imposition of death 
penalty, State v. East, 535. 


Reopening voir dire, State v. Bond, 1. 
JURY VIEW 


Vehicle during capital sentencing, State 
v. Bond, 1. 


KIDNAPPING 


Blows to restrain separate from death 
blows, State v. Stroud, 106. 


LARCENY 


Bank bag from kiosk, State v. Barnes, 
146. 


LAY OPINION TESTIMONY 


Defendant not retarded, State v. Bond, 
1. 


WORD AND PHRASE INDEX 


LESSER-INCLUDED OFFENSE 


Failure to request instruction, State v. 
Hudson, 729. 


LETTERS 


From victim to wife rebutting mitigating 
evidence, State v. Moody, 563. 


LIFE IMPRISONMENT 


Instruction requiring unanimity for life 
verdict, State v. Moody, 563. 


MANNEQUINS 


Iliustrative of bullet wounds, State v. 
Barnes, 184. 


MALICIOUS PROSECUTION 


Arising from nuisance action against 
dinette, Moore v. City of Creed- 
moor, 356. 


MITIGATING CIRCUMSTANCES 
AND FACTORS 


Ambiguous evidence, State v. Bond, 1. 
Defendant as accessory, State v. Bond, 
1. 


Domination by another, instructions, 
State v. Moody, 563. 

Failure of jury to find after peremptory 
instruction, State v. East, 535. 

Failure of jury to find minor participa- 
tion, State v. Bond, 1. 

Failure of jury to find not arbitrary, State 
v. Bond, 1; State v. Conner, 319. 

Pattern peremptory instruction inappro- 
priate for nonstatutory, State v. 
Moody, 563. 

Police officer a voluntary participant in 
own murder, State v. Larry, 497. 

Principal ineligible for death penalty, 
State v. Bond, I. 

Recording of each juror’s vote not 
required, State v. Moody, 563. 

Subsumption by submitted circumstance, 
State v. Bond, 1. 
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MITIGATING CIRCUMSTANCES 
AND FACTORS—Continued 


Supplemental instructions correcting 
issues and punishment form, State v. 
Moody, 563. 


Value, State v. Barnes, 184; State v. 
Conner, 319. | 


MOTIVE 


Sexual relationship with victim’s wife, 
State v. Moody, 563. 


MUNICIPAL EMPLOYEE 


Burden to show absence of just cause for 
dismissal, Soles v. City of Raleigh 
Civil Service Comm., 443. 


NEGLIGENCE 


Intervening criminal act, Tise v. Yates 
Construction Co., 456. 


OPENING REMARKS 


Not grossly improper, State v. Speller, 
600. 


PAROLE 


Life without parole statute inapplicable, 
State v. Conner, 319. 


Voir dire questions excluded, State v. 
Geddie, 73; State v. Stroud, 106. 


PARTIAL NEW TRIAL 


Damages issue, Cicogna v. Holder, 488. 


PAST RECORDED RECOLLECTION 


Narrative report prepared from notes of 
confession, State v. Moody, 563. 


PATTERN INSTRUCTION 
Inappropriate for nonstatutory mitigating 
circumstances, State v. Moody, 563. 

PEREMPTORY CHALLENGES 


Death penalty hesitancy, State v. Bond, 
1. 
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PEREMPTORY CHALLENGES— 
Continued 


No gender discrimination, State v. 
Gaines, 647. 


No racial discrimination, 
Gaines, 647. 


State v. 


PEREMPTORY INSTRUCTIONS 
Minor participation mitigating circum- 
stance, State v. Bond, lL. 


Nonstatutory mitigating circumstances, 
State v. Larry, 497. 


PHOTOGRAPHS 
Crime scene and autopsy, State v. East, 
535. 


Victim before murder, State v. Barnes, 
184; State v. Gaines, 647. 


PLAT MAP 


Exemption from subdivision regulations, 
Three Guys Real Estate v. Harnett 
County, 468. 


PLEA BARGAIN 
Court’s rejection based on new evidence, 
State v. Wallace, 462. 


Cross-examination concerning, State v. 
Westbrooks, 43. 


POLICE OFFICER 


In courtroom, State v. Larry, 497. 


Killed by road grader, Tise v. Yates Con- 
struction Co., 456. 


Murder of, State v. Larry, 497; State v. 
Gaines, 647. 


Requested instruction on credibility, 
State v. Hunt, 720. 
POLYGRAPH 


Statement during and after, State v. 
Coffey, 389. 


WORD AND PHRASE INDEX 


POSSESSION OF RECENTLY 
STOLEN PROPERTY 


Application to murder, State v. Barnes, 
184. 


POSTARREST SILENCE 


Use for impeachment purposes, State v. 
Westbrooks, 43. 


POWER OF ATTORNEY 


Authority to make gift 
Whitford v. Gaskill, 475. 


of realty, 


PREARREST SILENCE 

Use of, State v. Westbrooks, 43; State 
v. Gaines, 647. 

PREMEDITATION AND 
DELIBERATION 


Insufficient evidence, State v. Wilson, 
119, 


Sufficient evidence, State v. Larry, 497; 
State v. Laws, 585. 
PRESENCE AT MURDER SCENE 


Instructions, State v. Williams, 137. 


PRESENCE OF DEFENDANT 


In-chambers conference during jury 
selection, State v. Meyer, 619. 


Silent record as to charge conferences, 
State v. Bond, 1. 


PRETRIAL PUBLICITY 


No prejudice, State v. Barnes, 184. 


PRIOR CRIMES 

Obtaining pistol in prior robbery, State v. 
Bond, 1. 

PRIOR INCONSISTENT 
STATEMENT 


Inadmissibility for corroboration, State 
v. Frogge, 614. 


WORD AND PHRASE INDEX 


PRISONER 


Workers’ compensation as exclusive rem- 
edy, Richardson v. N.C. Dept. of 
Correction, 128. 


PROSECUTOR’S ARGUMENT 


See Argument of Counsel this Index. 


PSYCHIATRIC EXAMINATION 


Requirement of written report for State, 
State v. East, 535. 


PSYCHOLOGIST 
Expert testimony that defendant 
“snapped,” State v. Burgess, 374. 


Privilege inapplicable to psychiatrist 
appointed by trial court, State v. 
' East, 535. 


RAGE REACTION 

Exclusion of expert’s personal experi- 
ence, State v. Laws, 585. | 

REASONABLE DOUBT 


Instructions on consideration of evi- 
dence, State v. Coffey, 389. 


RECESS 


Informing jury of defendant’s illness, 
State v. Moody, 563. 


RELEASE FROM JAIL 


Relevant to premeditation and delibera- 
tion and motive, State v. Barnes, 
184. 


RETIREMENT BENEFITS 


State and local employees, Faulkenbury 
v. Teachers’ and State Employees 
Ret. Sys., 683. 


State employee sharing position, 
Wiebenson v. Bd. of Trustees, State 
Employees’ Ret. Sys., 734. 
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RIGHT TO COUNSEL 


Criminal and civil child abuse, State v. 
Adams, 745. 


ROBBERY 


Evidence of prior robbery admissible, 
State v. Wilson, 119. 


Intent to deprive owner of property, 
State v. Bond, |. 


RULE-MAKING PETITION 


HIV testing, Act-Up Triangle v. Com- 
mission for Health Services, 699. 


SEIZURE 

Defendant's presence at police station, 
State v. Gaines, 647. 

SELF-DEFENSE 


Reasonable belief in need to kill, State v. 
Laws, 585. 


SHARED POSITION 


State employee, Wiebenson v. Bd. of 
Trustees, State Employees’ Ret. 
Sys., 734. 


SOLICITATION TO 
COMMIT MURDER 


Lesser included offense of accessory 
before the fact, State v. Westbrooks, 
43. 


STATE EMPLOYEE 


Shared position, Wiebenson v. Bd. of 
Trustees, State Employees’ Ret. 
Sys., 734. 


STATE OF MIND 


Statement by murder victim, State v. 
Westbrooks, 45; State v. East, 
530. 
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UNANIMOUS VERDICT 


Instructions on premeditation and delib- 
eration and felony murder, State v. 
Burgess, 372. 


UNDERINSURED MOTORIST 
INSURANCE 


Coverage equal to liability limit, 
Isenhour v. Universal Underwriters 
Ins. Co., 151. 


Fieet insurer not credited with excess 
insurer settlement, Isenhour v. Uni- 
versal Underwriters Ins. Co., 151. 


UNIFORM AND EQUIPMENT 


Of murdered police officer, State v. 
Gaines, 647. 


VENUE 
Pretrial publicity, State v. Barnes, 184. 


VERDICT 


Not inconsistent, State v. Gaines, 647. 


WORD AND PHRASE INDEX 


VICTIM’S SUFFERING 


Surgeon's testimony regarding, State v. 
Gaines, 647. 


VOLUNTARY MANSLAUGHTER 

Failure to instruct curred by verdict, 
State v. East, 535. 

WAIVER OF RIGHTS 


Defendant’s retardation and alcoho! 
abuse, State v. Barnes, 184. 


WITNESS 

Fear of defendant, State v. Coffey, 
389. 

WORKERS’ COMPENSATION 


Injured prisoner, Richardson v. N.C. 
Dept. of Correction, 128. 


